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MEMORANDA. 

Robert  Baynes  Armstrong  and  David  Dundas^  lSa€p^ 
were,  in  February  1840,  appointed  her  Majesty's 
counsel. 

Serjeants  Adams^  Andrews^  Storks^  LudUm^  Bunq)as, 
Goulbumj  and  Tatjburd  received  patents  of  precedency, 
conferring  upon  them  the  same  rank  which  they  held 
under  the  warrant  of  King  William  the  Fourth,  (a) 

William  Glaoer  and  Stephen  Gazelee^  Esqs.,  were,  in 
Trinity  vacation,  1840j  called  to  the  degree  of  Seijeaots 
at  Law. 

Sir  George  Rose,  Knt,  one  of  the  Judges  of  the  Court 
of  Bankruptcy,  was  appointed  one  of  the  Masters  in 
Ordinary  of  this  Court,  in  the  room  of  Lord  Henley^  de- 
ceased. 

William  Wightmanj  Esq.,  was,  in  Trinity  term,  1841, 
appointed  one  of  the  Judges  of  the  Court  of  Queen's 
Bench,  in  the  room  of  Sir  Joseph  lAttledak,  Knt,  re- 
signed. 

Sir  John  Campbell^  Knt.,  her  Majesty's  Attorney- 
General,  was,  in  7rm%  vacation,  1841,  appointed  Lord 
High  Chancellor  of  Ireland^  and  created  Baron  Camp* 
belL 

(a)  See  6  Bing,  N.  C.  23%. 
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GENERAL  ORDER.  xi 

1841. 


GENERAL    ORDER. 

It  is  ordered.  That  in  all  cases  where  any  stocks  or  Parties  ob- 

funds  are  or  shall  be  standing  in  the  name  of  the  Ac-  ord^to^^ 

countant-Greneral  of  the  Court,  to  the  general  credit  of  liable,  at  the 

any  cause,  or  to  the  account  of  any  class  or  classes  of  the  Court,  to 

persons,  and  an  order  shall  be  made  to  prevent  the  P*y  ^^^  ^^' 

transfer  or  payment  of  such  stocks  or  funds  or  any  part 

thereof,  without  notice  to  the  assignee  of  any  person 

or  persons  entitled  in  expectancy  or  otherwise  to  any 

share  or  portion  of  such  stocks  or  funds,  the  person  or 

persons  by  whom  any  such  order  shall  be  obtained,  or 

the  shares  of  such   stocks  or  funds  affected  by  such 

order  shall,  at  the  discretion  of  the  Court,  be  liable  to 

pay  any  costs,  charges  and  expenses  which,  by  reason  of 

any  such  order  having  been  obtained,  shall  be  occasioned 

to  any  party  to  the  cause  or  any  person  interested  in 

any   such   stocks   or   funds ;   and,   henceforward,   any  Stop  orders 

person  presenting  a  petition  for  any  such  order  as  afore-  ^ncd  without 

said  shall  not  be  required  to  serve  such  petition  upon  service  of  the 

the  parties  to  the  cause,  or  upon  the  persons  interested  the partiesto 

in  parts  of  the  stocks  or  funds  not  souirht  to  be  affected  ^®  cause,  or 
'^  "  upon  persons 

by  any  such  order.  interested  in 

COTTENHAM,  C.  P""*  ^^?® 

'  funds  not 

Langdale,  M.  R.  sought  to  be 


April  Sj  1841. 


Lancelot  Shadwell,  V.  C. 


afiected. 


Note.  —  The  stop  order,  as  now  drawn  up  by  the  Registrars,  is 
prefaced  with  a  submission  on  the  part  of  the  assignee  to  be  bound 
by  this  order  of  the  3d  of  April  1841. 
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WARING  t;.  WILLIAMS.  M^y  1 7. 25. 

28. 

npHIS  was  a  petition  o(  Richard  Abram^  praying  for  A  husband  be- 
■^    a  reference  to  the  Master,  to  tax  such  of  the  bills  fo^billTo  * 
of  costs  delivered  by  Henry  Mumsey  Williams  to  the  pe-  costs  due  from 

liiA  Wife  i/unt 

titioner,  as  related  to  business  done  by  him  as  attorney  goia,  and  from 

and  solicitor  of  the  petitioner's  wife,  after  the  decease  of  jj^r  former 

,       /•       ,  1       /•       1  husband,  to  a 

David  Jonesy  her  first  husband,  and  before  her  marriage  solicitor: 

with  the  petitioner ;  or  if  the  Court  should  be  of  opi-  ^oughih^^ 

nion,  that  the  petitioner  was  liable  upon  all  the  bills  of  relation  of  so- 

costs  delivered  to  him,  then  that  the  whole  might  be  client  did  not 

taxed,  with  such  directions  as  the  nature  of  the  case  exist  between 

...  the  solicitor 

might  require.  andthesecond 

husband,  yet, 
that  the  latter 
It  appeared  that  Henry  Eumsey  Williams  had  acted  was  entitled 

as  the  attorney  and  solicitor  of  David  Jones,  the  first  ofSie^bflU^'f 

husband  of  Mrs.  Abram*  and  that  bills  of  costs  were  due  costs. 

A  biU  of 
'"   costs,  nearly 
the  whole  of  which  had  been  paid,  contained  items  unconnected  with  professional 
employment,  as  for  a  horse,  &c. :  Held,  that  the  solicitor  ought,  in  taxation,  to  have 
credit  for  such  items  (if  due),  although  they  had  not  become  due  to  him  in  the 
character  of  solicitor. 
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CASES  IN  CHANCERY. 

1889.       to  him,  on  that  acQouQt|  when  Damd  Jifnes  died  in  the 
^ttr^^^*^     year  1826. 

WiLUAMB.  jyjj^g^  Jonesj  now  Mrs.  Abram^  was  the  legal  personal 
representative  of  her  first  bosband,  and  was  liable,  out 
of  his  assets,  to  pay  what  was  due  to  Mr.  Williams  for 
his  bills  of  costs  or  otherwise ;  and  she  employed  Mr. 
Williams,  to  aome  extent,  as  her  solicitor,  and  in  that 
respect  costs  became  due  from  her  to  Mr.  Williams, 

In  December  1831,  Mrs.  Jones  was  about  to  marry  the 
petitioner,  Mr,  Abram :  she  was  possessed  of  consider- 
able property,  of  which  a  part  was  settled  and  other 
part  was  transferred  to  Mr.  Abram*  Whether  any  part 
of  this  property  was  derived  from  the  assets  of  Mr. 
Jones  was  not  stated ;  but  it  appeared  that  at  the  time 
of  her  second  marriage  she  admitted  that  she  was  con- 
siderably indebted  to  Mr.  Williams ;  and  representing 
that  her  second  husband  was  in  want  of  money  for  |iis 
trading  concerns,  she  requested  Mr,  Williams  to  give 
time  for  payment,  and  Mr.  Williams  acceded  to  that 
request 

The  bills  of  costs  related  to  business  done  for  Mr. 
JoneSf  and  after  his  death  for  Mrs.  Jones  during  her 
widowhood :  they  were  seven  in  number,  and  amounted 
altogedier  to  530/.  They  were  delivered  to  ^r.  Abram 
on  the  26th  of  October  1 832,  and  a  letter  written  to 
Mr.  Williams  by  Mr.  Abram  on  that  occasion,  shewed 
that  the  latter  considered  himself  liable  to  pay  what  was 
due.  He  asked  further  indulgence,  which  was  given,  and 
it  did  not  appear  that  Mr.  Williams  used  any  pressure 
for  payment  till  the  autumn  of  1837,  when  applications 
for  payment  were  renewed  by  Mr.  Sheffer  on  behalf  of 
Mr.  Williams,  and  a  payment  of  514/.  was  made;  and 
one  question  on  the  argument  was,  whether  this  was  a 

final 
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fiiiftl  Mttlement.    The  eircnnutanots  under  which  the       I8S9. 
payment  wa.  nude  were  stated  by  Mr.Sft#ria  hi*    ^^^^^H:^ 
aflSdavity  to  the  e£kct  that  the  petitioner  having  sold  v. 

a  certain  quantity  of  wine  of  the  value  of  514?/.,  and  Wiluams. 
received  the  purchaser's  acceptance  for  that  sum,  en- 
dorsed It  over  to  Henry  Bumsey  Wittiamsy  and  deli- 
vered it  to  the  deponent  who  remitted  it  accordingly 
to  Henry  Rumsey  WiUiams;  and  deponent  thereupon, 
on  behalf  of  Henry  Bumuy  Williams^  signed  and  gave 
a  receipt  for  the  sum  of  .514/.  to  Bickard  Abram ; 
<^  that  very  soon  after  the  receipt  of  the  bill  of  exchange 
by  Henry  JRumsey  WiUiemu,  he,  H  R.  WilltennSf  in- 
formed deponent  that  he  would  receive  the  same  in  full 
satisfaction  of  all  his  bills  of  costs  and  other  demands 
then  delivered  against  Richard  Abram** 

Mr.  WiUiamSy  in  his  affidavit,  stated  the  above  circum- 
stances as  to  the  endorsement  of  the  bill  \  and  **  that  he, 
Henry  Ramsey  Williamh  informed  Thomas  Sheffer  that 
he  would  receive  the  same  in  full  satisfaction  of  all  his 
demands  against  Richard  Abram  on  account  of  his  said  , 
bills  of  costs  so  delivered  as  aforesaid." 

The  receipt  given  to  Mr.  Abram  was  thus  expressed : — 

**  Sih  o{ September  ISS7. 
**  Received,  of  Mr.  Richard  Abram^  the  sum  of  514/., 
on  account  of  a  bill  of  costs  due  from  him  and  Elizabeth 
his  wife  (late  Elizabeth  Jones)  to  Mr.  Henry  Rumsey 
WiUiamSy  of  Penrhos  in  the  county  of  Camarvofi^  at- 
tomey-at-law.  For  H.  22.  Williams^ 
*«  4^514  0  0.  Thomas  Sheffer:"" 

The  bills  of  costs  contained  an  item  of  42/.,  for  the 
price  of  a  horse  sold  by  Mr.  H.  R.  Williams  to  Mr. 
JoneSi  and  it  also  contained  charges  for  monies  lent. 
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Mr.  Pemberion  and  Mr.  Ktentf  in  support  of  the  peti* 
tion,  suggested  that  the  petitioner  was  not  liable  for  the 
bills  of  costs  for  business  done  in  the  lifetime  of  David 
Jones^ 

Mr.  G.  Bichards  and  Mr.  CockereU^  contrhf  on  behalf 
of  Mr.  Williams^  objected  to  any  taxation,  on  the  ground^ 
first,  that  the  bills  were  never  taxi^ble  at  the  instance  of 
Mr*  Abram^  between  whom  and  Mr.  WUliams  the  re- 
lation of  solicitor  and  client  never  subsisted ;  secondly, 
that  the  bills  had  been  admitted  to  be  correct)  and  had 
been  finally  settled  and  paidj  and  ought  not  now  to  be 
subject  to  taxation. 

Vincent  v.  Venner  {a)  was  cited  on  behalf  of  the 
petitioner. 


The  Master  of  the  Rolls. 

Neither  the  affidavits  of  Mr.  WtUiamt  and  Mr.  Sheffer 
nor  the  receipt  shew  that  this  transaction,  or  arrange- 
ment as  it  is  called,  was  a  final  settlement  of  account, 
or  that  the  514/.  was  received  as  full  satisfaction  of  all 
that  was  due  to  Mr.  Henry  Bumsey  Williams  ;  Mr.  Abram 
does  not  appear  to  have  bad  any  reason  so  to  consider 
it,  but  Mr.  Williams  says  he  told  Mr«  Skeffer^  his  own 
agent,  who  confirms  the  statement,  that  he,  WilliamSf 
would  receive  the  Sl^L^  in  full  satisfaction  of  all  his 
demands  on  account  of  his  bills  of  costs.  (His  Lordship 
stated  the  points  argued.) 

Under  the  circumstances  proved  in  this  case,  I  am  of 
opinion  that  the  petitioner  did  become  liable  to  pay  the 
bills  of  costs  for  business  done  for  David  Jones;  and 
upon  the  authority  of  the  cases  cited  in  the  argument 

I  am 
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I  am  oF  opinion  that  the  bills  were  taxable  at  his 
instance. 

I  am  further  of  opinion,  that  although  the  bills  were 
delivered  in  October  1832,  and  were,  therefore,  in  the 
possession  of  the  petitioner  for  nearly  five  years  before 
Septefnber  ISST^  yet  that  the  arrangement  and  payment 
then  made  was  not  a  final  settlement  of  the  bills  as  be«- 
tween  the  petitioner  and  Mr.  WiUiams  ;  the  bills  were  in 
the  hands  of  the  petitioner,  and  a  payment  was  made  on 
account,  but  no  final  settlement,  no  release,  and  no 
delivery  up  of  vouchers  took  place,  and  under  the 
circumstances,  I  think  the  bills  ought  to  be  now  taxed. 

It  appears  that  one  of  the  bills  contains  a  charge  of 
42Z.,  for  a  horse  sold  to  Mr.  Janes  ;  this  is  not  a  proper 
item  to  introduce  into  a  bill  of  costs,  and  yet  may  have 
been  a  sum  justly  due  from  Mrs.  Abram  as  executrix,  of 
Jones  ;  it  ought  not  to  be  struck  out. 

In  taking  the  account  of  what  is  due,  the  respondent 
IS  to  have  credit  for  such  sums  as  were  contained  in 
the  bills,  and  were  justly  due  from  Mr.  Jones  and 
Mrs.  Abranii  or  either  of  them,  although  the  same 
did  not  become  due  to  WiUiams  in  his  character  of 
SQlicitor. 


1839. 
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May  30. 
July*  16. 

A  work  con* 
sisting  partly 
of  com- 
pilations and 
selections 
from  former 
works,  and 
partly  of  ori- 
ginal compo- 
sitions, may  be 
the  subject  of 
copyright. 
The  De- 
fendant  having 
published  a 
book  consist- 
ing of  matter 
pirated  from 
the  Plaintiffs' 
work  inter- 
mixed with    • 
original 
matter,  the 
Court,  with- 
out waiting 
till  the  whole 
of  the  pirated 
parts  could 
beascertainedy 
enjoined  the 
Defendant 
from  publish- 
ing his  book 
containing 
any  articles 
pirated  from 
the  PlainUfis* 
work. 


LEWIS  V.  FULLARTON. 

npHlS  was  a  motion  made  on  behalf  of  the  Plaintiffs, 
for  an  injunction  to  restrain  the  Defendant,  his 
agents,  servants  and  workmen,  from  further  printingf 
publishing,  selling,  delivering  or  otherwise  disposing  of 
any  copies  of  a  book  Called  **  A  New  and  Comprehensive 
Gazetteer  of  England  and  Wales^  published  by  the  De- 
fendant, or  any  part  thereof. 

Mr.  Pembertony   Mr.  Kinderdey  and  Mr.  Hardj/y  in 

support  of  the  motion. 

\  Mr.  Spence  and  Mr.  Bacon^  contra. 

The  Master  of  the  Rolls  (after  stating  the  terms  of    ^^  ^^ 
the  notice  of  the  motion). 

The  PlaiDtiffs  are  the  publishers  of  a  work  c^ed 
<<  The  Topographical  Dictionary  of  England**  It  was 
prepared  for  publication  at  a  very  great  expense,  and 
with  great  literary  assistance,  and  is,  according  to  the 
evidence,  a  work  consisting  partly  of  compilations  and 
selections  from  former  works,  and  partly  of  original 
compositions,  obtained  for  the  Plaintiffs  at  their  own 
cost ;  and  the  Plaintiffs  allege,  that  such  parts  of  their 
work  as  consist  of  compilations  and  selections  have  been 
subjected  to  investigation  and  inquiry  in  the  localities  to 
which  they  relate. .  There  is  no  doubt  but  that  a  work 
of  this  nature  may  be  the  subject  of  copyright ;  and  on 
consideration  of  the  evidence  adduced  in  this  case,  I 
am'  of  opinion,  that  for  the  purposes  of  this  motion,  I 
must  consider  the  Plaintiffs  as  entitled  to  the  copyright 

which 
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which  they  ckim.  The  first  edition  of  the  Plaintiffs' 
work  was  published  ill  the  month  of  May  1681.  It 
seems  that  some  of  the  copies  wete  corrected  or  Yaried 
in  passing  through  the  press^  so  that  there  are  some 
differences  between  the  copies  of  the  Flaintiffi'  work^ 
which  Gotistituted  their  first  edition. 


18S9i 


Lbwis 

FVLLAatON* 


A  second  edition  was  published  in  December  1833^ 
and  a  third  in  June  1835. 


The  printing  of  the  Defendant's  work  commenced  in 
the  month  oijme  16d2«  and  it  was  completed  in  Majf 
1834.  The  Plaintiffs  having  obtained  a  considerable 
sale  for  their  work^  were  inforitied  about  the  end  of  the 
year  1887$  that  the  sale  was  interfered  with  by  a  Seaich 
work.  In  Febiruaty  l638^  they  were  informed  that  this 
Scotch  work  was  the  Defendant's  Gazetteer ;  and  upon 
examination  of  the  work  about  June  18885  ^^  Plaintiffs, 
as  they  allege^  first  discotered  the  piracy  of  which  they 
now  tomplaiii)  Und  against  which  they  seek  to  be  pro^ 
tected.  It  has  been  attempted  to  be  shewn  on  the  part 
of  the  Defendant,  that  the  Plaintiffi  must  have  been 
aware  of  the  publication  and  contents  of  the  Defendant's 
work  tit  a  much  earlier  period,  and  ought,  by  their 
laches,  to  be  noW  precluded  from  asking  for  an  injunc- 
tion ;  but  on  reading  the  evidence  as  to  this  point,  I 
think  it  appears  that  the  Plaintiffs,  although  they  had 
previously  been  informed  of  the  title  bf  the  Defendaht's 
publication,  did  not  know  the  character  and  contents 
of  it  till  J»nf  1888;  and  as  the  bill  was  filed  id  the 
following  month,  there  does  not  appear  to  have  been 
any  improper  or  unnecessary  delay.  On  a  comparison 
^  of  the  two  Works,  it  appears  and  has  necessarily  been 
admitted,  that  a  cotisiderable  portion  of  the  matter 
which  is  contained  in  the  Plaintiffs'  work  has  found  its 
way  into  the  work  of  the  Defendant ;  fot  the  Defendant 
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1889. 


insists,  that  with  respect  to  such  parts  of  the  Plaintifls 
work  as  are  not  original,  he  had  a  right  to  go  to  the 
sources  to  which  the  Plaintiffs  had  previously  resorted ; 
that  with  respect  to  such  parts  of  the  Plaintiffs'  work 
as  are  original,  a  lawful  use  has  been  made  of  them,  — 
the  compiler  has  taken  nothing  ammofurandi^  but  made 
only  a  fair  use  of  a  former  publication  on  the  subject  of 
his  own  subsequent  work. 

It  is  said  that  the  Defendant's  book  was  undertaken 
by  his  late  father,  who  employed  Mr.  James  Bell  to 
prepare  it  for  the  press;  that  Mr.  BeU  was  supplied 
with  a  great  number  of  topographical  and  other  works, 
and  amongst  others,  with  the  Plainti£&'  topographical 
dictionary ;  that  a  fair  use  was  made  of  all,  and  the 
Plaintiffs  have  no  right  to  complain  of  what  has  been 
done. 


Any  man  is  entitled  to  write  and  publish  a  topo^ 
graphical  dictionary,  and  to  avail  himself  of  the  labours 
of  all  former  writers  whose  works  are  not  subject  to 
copyright,  and  of  all  public  sources  of  information ;  but 
whilst  all  are  entitled  to  resort  to  common  sources  of 
information,  none  are  entitled  to  save  themselves  trouble 
and  expense  by  availing  themselves,  for  their  own  profit, 
of  other  men's  works  still  subject  to  copyright  and  en- 
titled to  protection ;  and  the  question  is,  whether  Mr. 
BeU  did  or  did  not,  for  the  compilation  of  the  work  in 
which  he  was  engaged,  avail  himself  of  the  Plaintiffs' 
work  unlawfully,  and  in  violation  of  the  Plaintiffs'  copy- 
right. 

For  the  purpose  of  ascertaining  this,  I  have  read  a 
very  considerable  number  of  articles  in  both  works; 
the  trouble  of  comparing  them  has  been  greatly  dimi- 
nished by  the  exhibits  which  have  been  prepared  on  both 
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sides ;  and  the  result  of  the  examination  appears  to  me  1839. 
to  shew  that  Mr.  Bell,  in  the  compilation  of  his  gazetteer,  ^T*^^^* 
has  extensively,  and  as  far  as  my  examination  has  gone^  _  v. 
it  would  not  be  too  much  to  say  habitually,  made  use  of 
all  that  suited  his  purpose  in  the  Plainti£Ps'  work ;  it  • 
is  evident,  that  in  a  large  proportion  of  the  Defendant's 
work,  no  other  labour  has  been  applied  than  in  copying 
the  PlaintiiFs*  work,  and  arranging  the  matter  in  the 
form  which  best  suited  the  purpose  of  the  compiler. 
Mr,  Bell  has  evidently  thought  himself  under  no  re- 
straint, and  probably  did  not  think  that  the  Plaintiffs 
were  entitled  to  any  copyright ;  and  if  that  which  he 
did  could  be  considered  as  lawful,  it  is  plain  no  protec- 
tion whatever  could  be  given  to  any  work  in  the  nature 
of  a  gazetteer,  dictionary,  road  book,  calendar,  map  or 
any  other  work  the  subject  matter  of  which  is  open  ^o 
common  observation  and  enquiry ;  and  that  every  man 
who  had  bestowed  any  amount  of  labour  or  expense  in 
collecting  and  arranging  the  information  requisite  for 
the  production  of  such  a  work,  might  immediately  on 
its  publication,  be  deprived  of  the  fruit  of  his  industry 
and  ability.  Having  gone  carefully  through  all  the 
articles  commented  upon  in  the  argument,  and  several 
others^  I  am  of  opinion  that  the  Defendant's  work  is, 
to  a  very  considerable  extent,  a  piracy  of  the  Plaintiffs' 
copyright 

To  what  extent  it  is  so  is  not  fully  or  accurately 
ascertained ;  and  it  appears  to  me  that  there  are  parts 
of  the  Defendant's  work,  which,  in  a  publication  of  this 
nature,  may  justly  be  considered  as  original ;  certainly 
there  are  parts  which  are  not  taken  from  the  Plaintiffs' 
work,  aud  as  to  which,  if  they  stood  alone,  the  Plaintiffs 
would  have  no  right  to  an  injunction. 

Under 
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1809.  Under  these  circtunfitancett  the  diflScalty  which  pretied 

^'^'^^^^     ^^  the  mind  of  Lord  Eldon^  in  JfinniMiii  t»  Tegg  (a)» 
o.  arises  in  the  present  case.    What  was  tme  in  that  case 

Fuu.AaTOK«  f^g^^Q^  y^  altogether  denied  in  the  present ;  ^  that  not- 
withstanding all  th#  pains  which  have  been  used»  the 
edquirji  as  to  how  much  has  been  piratedf  has  left  us  in 
a  great  degree  to  eoiyecture,  or  rather  we  are  left 
to  conclude,  from  passages  which  are  shewn  to  have 
been  copied  from  the  original  work,  how  much  more 
has  been  so  copied.'*  And  if  it  be  correct  to  say,  as 
Lord  Elion  appears  to  have  intimated,  that  the  Court 
ought  not  to  grant  an  injunction  against  the  whole 
or  the  pirated  parts  of  a  Work,  without  first  ascertaining, 
either  by  its  own  inspection  or  otherwise,  what  was  the 
quantity  of  matter  pirated,  then  undoubtedly  it  would 
follow  that  an  injunction  ought  not  now  to  be  granted : 
for  this  reason  only,  that  though  a  considerable  part  of 
the  work  appears  to  have  been  copied,  yet  as  the  two 
works  have  not  been  compared  in  every  part,  it  does 
not  appear,  on  the  whole^  how  much  has  been  copied, 
or  on  the  whole,  what  part  of  the  Defendant's  work, 
with  regard  to  the  Plaintiffs'  work  at  least,  can  be  con- 
sidered as  original.  In  the  case  I  have  mentioned, 
Lord  ]^don  made  a  very  special  order :  but  I  cannot  help 
entertaining  some  doubt,  whether  that  order  could  have 
been  acted  on  with  advantage  to  either  party.  The 
parties,  however,  did  not  prosecute  it,  and  the  report 
adds»  the  suit  was  compromised  by  the  payment  of  a 
considerable  sbm  of  money  by  the  Defendant  to  the 
Plaintifis. 

I  conceive,  that  when  it  has  been  once  ascertained 
that  the  Defendant  has  in  any  degree  violated  the  right 
of  the  Plaintiff,  the  nature  and  extent  of  the  order  to  be 

made 
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made  moit  depend  on  the  cirdomstAnces  of  the  cases,       1839.' 
and  the  atnoiant  and  extent  of  the  evidenee  addoead*    TT^*^*^ 

T  ^a^^4^ 

The  piracy  proved  may  be  lo  intonaiderablei  and  «o  «. 

little  likely  to  Injure  the  Plaintiej  that  the  Court  may  ^w^^^^ww- 
decline  to  interfere  at  all,  and  may  leave  the  Phdntiff  to 
his  remedy  at  law  i  or  the  piracy  proved  may  be  exten«- 
iive  in  a  greater  or  less  degree,-^ such  as  to  leava  it  eit^ 
ti'emely  doubtful  whetheir  the  parts  not  examined  are  In 
any  degree  piratical,  of  such  as  to  make  it  mor^  or  less 
probable  that  they  have  been  composed  in  the  same 
manner*  collacted  from  the  like  soutc^s  as  the  parts 
which  have  been  eitamined,  and  am  in  an  ^ual  degree 
liable  to  the  charge  of  piracy. 

The  hardship  of  restraining,  ot  doing  that  which  is 
equivalent  to  restraining  the  whole  of  a  work,  when 
part  of  it  consists  of  original  matter,  has  always  been 
urged  in  cases  of  this  nature,  and  thd  answer  which  is 
given  by  Lord  Eldan^  in  the  case  to  which  I  hav^ 
already  referredi  seems  conclusive  t  **  If  the  parts  which 
have  been  copied  cannot  be  separated  from*  thosa  which 
are  original  without  destroying  the  use  and  value  of  the 
original  matter,  he  who  has  made  an  improper  use  of 
that  which  did  not  belong  to  him  must  suflfer  the  oon«* 
sequences  of  so  doing  i  if  a  man  mixes  what  belongs 
to  him  with  what  belongs  to  me*  and  the  mixture  be 
forbidden  by  the  taw,  he  must  again  separate  them^ 
and  he  must  bear  all  the  mischief  and  loss  which  the 
separation  may  occasion.  If  an  individual  chooses  in 
any  work  to  mix  my  literary  matter  with  his  own,  be 
must  be  restrained  from  publishing  the  literary  matter 
which  belongs  to  me|  and  if  the  other  parts  of  the 
work  cannot  be  separated,  and  if  by  that  means  the  in« 
junction  which  restrained  the  publication  of  my  literary 
matter  prevents  also  the  publication  of  bis  own  literary 
matter,  he  has  only  hlmsalf  to  blame*" 

In 
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18S9.  Iq  cases  of  this  nature,  it  most  be  obsenred,  that 

^'^^^''^^     nothing  but  an  injunction  can  sufficiently  protect  the 
9«  injured  party.     In  the  same  case  LordjjBUoii  has  <d>- 

FuLLAKToN.  ggryej  ihat,  "  though  keeping  an  account  of  the  pn^ts 
may  prevent  the  Defendant  from  deriving  any  profit, 
as  he  may  ultimately  be  obliged  to  account  to  the 
Plaintiff  for  all  his  gains,  yet  if  the  work  which  the 
Defendant  is  publishing  in  the  meantipie  really  a&cts 
the  sale  of  the  work  which  the  Plaintiff  seeks  to  protect, 
the  consequence  is,  that  the  rendering  the  profits  of  the 
former  work  to  the  complaining  parQr,  may  not  be  a 
satis&ction  to  him,  for  what  he  might  have  been  enabled 
to  have  made  of  bis  own  work,  if  it  had  been  the  only 
one  published ;  for  he  would  argue,  that  the  profits  of 
the  Defendant,  as  compared  with  the  profits  which  he, 
the  Plaintiff,  has  been  improperly  prevented  from  making, 
could  only  be  in  the  proportion  of  the  price  of  a  copy 
of  the  one  book  to  the  price  of  a  copy  of  the  other.^ 
On  the  whole,  for  the  reasons  thus  stated,  it  appears  to 
me,  that  an  injunction  ought  to  be  granted,  whenever 
it  appears,  by  sufficient  evidence,  that  a  copyright  exists, 
and  that  piracy  has  been  committed  to  an  extent  which 
is  likely  to  be  seriously  prejudicial  to  the  Plaintiff;  and 
that  the  extent  of  the  injunction  must  depend  on  the 
amount  of  proof  and  .the  nature  of  the  work.  The 
Plaintiffs  in  the  present  case  ask  for  an  injunction,  to 
restrain  the  Defendant  from  publishing  the  whole  or 
any  part  of  the  Defendant's  gazetteer.  As  it  appears 
from  the  evidence  that  there  are  parts  of  the  Defendant's 
gazetteer  which  are  not  borrowed  from  the  Plaintiffs' 
work,  I  cannot  grant  an  injunction  in  those  terms ;  and 
it  becomes  a  question,  whether  an  injunction  should  be 
granted  in  general  terms  against  such  parts  as  have  been 
pirated,  or  whether  means  should  be  taken  to  ascertain 
what  particular  parts  have  been  pirated,  in  order  that 
the  publication  of  those  particular  parts  may  be  re- 
strained. 
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strained.  Now  it  appears  to  me,  not^  it  must  be  ad*  1889« 
mitted,  by  absolute  proof  and  demonstration,  for  the 
two  works  have  not  been  examined  in  every  JMUt,  but 
upon  proof  and  demonstration  as  to  part,  and  as  to  the 
rest  by  strong  inference  and  presumption,  arising  from 
the  proof  given  as  to  those  parts  to  which  the  proof 
applies,  and  from  the  nature  of  the  work  and  the  cir* 
cumstances  under  which  it  is  proved  to  have  been  com* 
posed,  that  if  the  parts  pirated  were  taken  away,  though 
some  articles  would  remain  in  their  entirety,  yet  the 
greater  number  would  be  left  in  a  state  so  imperfect  and 
incomplete,  that  the  Defendant's- work  would  lose  its  dis* 
tinctive  and  useful  character  as  a  gazetteer. 

If  the  Defendant  were  desirous  to  avail  himself,  as  he 
has  an  undoubted  right  to  do,  of  any  original  matter  of 
hb  own,  or  of  any  matter  which  he  has  fairly  taken  from 
other  sources,  he  would,  I  think,  be  under  the  necessity 
of  recomposing  his  work,  for  the  purpose  of  separating 
that  which  appears  to  me  to  have  been  improperly 
taken  from  the  Plaintiffs'  work.  Lord  Mdon  says  (a), 
*^  In  the  cases  which  have  come  before  me,  my  language 
has  been,  that  there  must  be  an  injunction  against 
such  part  as  has  been  pirated,  but  in  those  cases 
the  part  of  the  WQrk  which  was  affected  with  the  cha- 
racter of  piracy  was  so  very  considerable,  that  if  it 
were  taken  away,  there  would  have  been  nothing  left  to 
publish  except  a  few  broken  sentences;"  and  it  was  be- 
cause the  evidence  before  him  did  not  enable  him  to 
approach  sufficiently  to  that  result,  that  he  made  the 
particular  order  which  he  did  in  that  case. 

But  in  this  case,  having  availed  myself  of  the  evidence 
which  has  been  so  industriously  collected  during  the 
long  time  that  this  motion  was  pending,  and  having 

read 

(a)  2  Euss,  599. 
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IMS.       read  with  great  care  all  the  affidavits  laid  befora  ine» 
^';;v;^    „d  more  partieolarly  the  affidavit,  of  Mr.  HcUid^ 


and  Mr,  Cimmnghawt,  I  think  that  I  have  reaaons  en 
FnuMON.  ^^^  J  ought  jodiiuaUy  to  act,  for  oonaidering.  that  the 
parti  pf  the  worki  which  have  beon  emnined  and 
ooinpared,  a£brd  fair  faidicatioiu  of  the  nature  and  cba« 
meter  of  thoie  parts  of  the  works  whioh  have  not  yet 
been  examined  and  ooinpared ;  and  it  appearing  to  met 
under  these  oirounutances,  that  if  the  parts  aflSseted 
with  the  tcharacler  of  pii^aey  were  taken  away,  there 
would  be  left,  I  cannot  say  nothing  but  a  few  broken 
sentences,  but  there  would  be  left  an  imperfect  work, 
which  could  not,  to  any  useful  extent,  serve  the  pur- 
poses of  a  gazetteer,  I  think^that  I  ought  to  grant  an 
injunction,  to  restrain  the  publicadon  of  the  parts  which 
are  pirated,  without  waiting  till  all  the  parts  which  have 
been  pirated  can  be  dktinctly  specified ;  and  therefore 
the  order  which  I  shall  make  will  be :  Let  the  Defend- 
ant, his  agents,  servants  and  workmen  be  restrained 
ftt>m  further  printing,  publishing,  selling  or  otherwise 
disposing  of  any  copy  or  copies^  of  a  book  called  '*  A 
Kew  and  Comprehensive  Qaxetieer^  &c.,  containing  any 
articles  or  article,  passages  or  passage,  copied,  taken  or 
colourably  altered  from  a  book  called  **  Hie  Topogram 
phieal  Dictionary  ofEr^land^^*  published  by  tlie  Plain- 
tiffs. 
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THOMPSON  V.  BYBOM.  ^^.  le.  25. 

25. 

/^N  the  16th  of  February  a  motion  was  made  to  ex-  An  answer 

tend  the  common  injunction  to  stay  trial,  when  the  morntmr^on 

answer  of  the  Defendant,  which  had  been  filed  that  which  a 

morning,  was  shewn  as  cause  and  allowed  by  the  Master  m^de  to  ex- 

of  the  Rolls.  ^°d  '*>e  . 

common  in- 
junction is 

Exceptions  were  afterwards  taken  to  the  answer,  and  °®'  sufficient 

^  '  to  prevent  Its 

one  was  allowed;  and  on  the  23d  of  February  the  motion  bene  ex- 

to  extend  the  common  injunction  was  renewed.     Notice  ^/f^ij  stated 
of  trial  of  the  cause  had  been  given  for  the  18th  of  thatjude- 
February^  and  it  was  now  objected  on  the  part  of  the  olrtmned  at 
Defendant,  that  the  Plaintiff;  applying  on  the  eve  of  ^aw,  and 
trial,  came  too  late  and  was  not  entitled  to  extend  the  junction  to 
injunction ;    Blacoe  v.   WiUcinson  la\  Field  v.  Beau^  ^^y  ®*®" . 

•*  ^   '*  cution;  the 

mont.  {b)  court  of  law 

afterwards  8et 

Mr.  Pemberton^  for  the  Plaintiff.  iudjment,  and 

let  m  the  De- 
Mr.  Bazalgette,  for  the  Defendant.  kw'^to  pllLd  j 

a  motion 

The  Master  of  the  Rolls  on  that  ground  refused  tlie  ^'"g  made 

•^ ,  ®  to  extend  the 

application,  but  without  costs.  common  in- 

junction to 

stay  trial  was, 

under  these 
On   the  25th  of  February  Mr.  Pemberton  obtained  circumstances, 

leave  to  mention  the  case  again,  for  the  purpose  of  ^^  "^    * 

bringing  the  following  authorities  to  the  attention  of  the 

Court,   viz.    Whitehouse    v.  Hickman  (c),   Ibboitson  v. 

Booth  ((f),  Munnings  v.  Adamson.  le) 

Mr. 

(a)  15  Vet.  454.  (d)  Id.  105. 

{b)  5  Mad.  102.    s.  c.  1  Swan.  (e)  1  Sim.  510.;  1  SmWi's  Ch. 

204.  Pract.  615. 
(0  1  Si.  i  Stu.  102. 
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Thompson 

V, 

Bybom. 


Mr.  Bazalgettej  contra^  in  addition  to  the  point  pre- 
viously relied  on  by  him,  insisted  that  the  Plaintiff*  now 
attempted  to  make  out  a  case  different  from  that  stated 
on  the  record,  for  the  bill  stated  *'that  the  Defendant 
had  proceeded  to  judgment  and  threatened  to  sue  out 
execution,"  and  it  prayed  an  injunction  to  restrain  the 
Defendant  Jrom  issuing  execution.  That  it  had  hap- 
pened, however,  that  the  Court  of  Queen's  Bench  had 
set  aside  the  judgment,  which  had  been  obtained  by 
default,  and  had  permitted  the  Defendant  in  the  action 
to  plead ;  that  the  Defendant  now  sought  to  restrain 
the  Plaintiff  at  law  from  proceeding  to  trial,  which  was 
inconsistent  with  the  frame  of  his  bill,  which  only  sought 
to  restrain  execution. 


The  Master  of  the  Rolls.  I  was  mistaken  in  think- 
ing, that  an  answer  filed  on  the  day  on  which  the  motion 
was  made,  was  sufficient  to  prevent  the  extension  of  the 
common  injunction ;  I  believe  I  ought  to  have  required 
it  to  be  shewn,  that  the  answer  had  been  filed  at  least 
on  the  previous  evening.  It  appears  from  the  cases 
cited,  that  to  prevent  a  serious  injury,  the  Court  will 
sometimes  look  into  the  answer  to  see  if  it  is  sufficient, 
and  be  governed  by  its  own  opinion. 


In  this  caFe  I  must  refuse  the  application,  in  con- 
sequence of  the  statement  in  the  bill  which  has  been 
referred  to  by  the  Defendant's  counsel. 
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HOBSON  V.  BELL.  Feb.  is.  19. 

25. 

GLYNN  V.  BELL. 


^I^HIS  suit  was  instituted  by  a  vendor  against  a  pur-  On  a  pur- 
•*'    chaser,  for  the  specific  performance  of  a  contract  roortea^e"  of 

for  the  purchase  of  a  reversionary  interest  in  a  sum  of  a  fund  stand- 
«^^^»  1  i'^g  Jn  the 

3000/.  consols.  name  of  trus- 

tees, it  is  not 
an  essential 
It  appeared  that '  William  fVekhy  by  his  will  dated  blot  on  the 

in  1798,  gave  to  three  trustees  certain  property,  in  trust  no^^ce  of  th 
for  sale,  and  to  invest  the  produce  in  the  3  per  cents.,  incumbrance 
and  to  place  the  same  to  the  stock  then  standing  in  ^^  the  trus- 

bis  name  in  the  books  of  the  governor  and  company  of  '®®*»  '^^^  can 
,_,-_-,         -  ,,  .,  be  shewn,  that 

the  Bank  ot  Englandj  and  apply  the  same  \n  the  manner  no  subsequent 

thereinafter  mentioned.     The  trusts  thereof  (as  deter-  jncumbiancer 

^  has  given 

mined  by  the  Court  on  this  occasion)  were  for  the  tes-  notice, 
tator's  widow,  Ruth  PVelckj  for  life,  with  remainder  to  the^i'tfe'to'a 
William  Welch^  the  son,  absolutely.     The  testator  ap-  trust  fund  is 

bad  whcrts  in 

pointed  his  three  trustees  and  Ruth  Welch  his  executors,  consequence 

of  the  death  of 
trustees,  in- 
By  an  indenture  dated  the  25th  of  March  1822,  made  formation  can- 
between   WiUiam  Welch  of  the  one  part  and   William  ^^^^^  ^^^ 

Hobson  them  of  the 
incumbrances 
of  which  they  had  received  notice  ?  Qiuere. 

A  sale  was  made  by  a  mortgagee  under  a  power,  subject  to  certain  special  con- 
ditions (stated  in  the  text):  tleld,  that  they  were  not  of  such  a  depreciating 
character  as  to  invalidate  the  sale. 

All  objections  to  a  title  were  to  be  taken  within  twenty-one  days  from  the  delivery 
of  the  abstract,  or  be  deemed  waived,  and  time  was,  in  that  respect,  to  be  con- 
sidered the  essence  of  the  contract :  Held,  that  the  twenty-one  days  did  not  begin 
to  run,  until  a  perfect  abstract  had  been  delivered. 

A  mortgagee  had  a  power  of  sale  in  case  of  default  being  made  in  payment  of 
mortgage  money :  Held,  that  the  unsupported  solemn  declaration,  under  the  5  8c 
6  W,  4.  c.  62.,  of  the  mortgagee  alone,  of  a  default  having  been  made,  was  not 
sufficient  evidence  of  that  fact,  as  between  vendor  and  purchaser. 

The  certificate  of  a  stockbroker,  of  a  fund  standing  in  the  bank,  held  insufficient 
evidence  of  that  fact  as  between  vendor  and  purchaser. 
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Hobson  of  the  other  part,  after  reciting  the  wUl  and 
death  of  the  testator,  the  proof  of  his  will  by  all  his 
executors,  and  that  the  testator  at  the  time  of  h'ls  de- 
cease was  possessed  of  dOOOiL  3  per  cent  imperial  Bank 
annuities,  standing  in  his  name  in  the  books  of  the 
Grovernor  and  Company  of  the  Bank  of  Englamlj 
and  then  standing  in  the  name  of  Thomas  Plant  as 
surviving  trustee  under  the  will  of  the  testator  ff7/- 
Ham  Wekhj  William  Welch  mortgaged  his  reversionary 
interest  in  the  SOOO/.  imperial  Bank  annuities  for  se- 
curing ISIO^  135.  stated  to  be  due  upon  a  judgment 
obtained  by  William  Hobson  in  1817.  The  mortgage 
was  made  subject  to  a  proviso  for  redemption  on  pay- 
ment of  the  principal,  by  half  yearly  instalments  of 
35/.,  with  interest  at  5  per  cent.  The  deed  contained 
a  power  enabling  the  mortgagee,  his  executors,  &c.,  in 
case  of  nonpayment  of  any  of  the  said  instalments  or  of 
the  interest,  to  sell  the  reversionary  interest,  either  by 
public  auction  or  private  sale,  for  such  price  as  could 
reasonably  be  gotten  for  the  same,  and  upon  payment 
of  the  purchase  money  to  give  proper  receipts  for  the 
same,  which  it  was  declared  should  be  good  discharges 
to  the  purchasers,  who  should  not  be  answerable  for  any 
loss,  misapplication  or  nonapplication  thereof;  and  out 
of  the  money,  after  paying  the  expences,  the  mortgagee 
was  to  retain  the  principal  sum  of  1310/.  135.  and  all 
interest  then  unpaid,  and  to  pay  the  residue  to  the 
mortgagor. 

William  Hobson  died  in  August  1831,  and  the  Plain- 
tifl^  Anne  Hobson^  was  his  executrix. 

Default  (as  was  alleged  by  the  Plaintiff)  having  been 
made  in  payment  of  the  instalments,  the  Plaintiff  put 
up  for  sale,  by  auction,  the  reversionary  interest  in  the 
3000/.,  which  was  described  as,  3000/.  being  part  of 

3100/. 
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81002.  S  per  cent  consolidated  Bank  annuities  standing        1839. 
in  the  books  of  the  Bank  of  England  in  the  names  of 
trustees  under  the  will  of  Mr.  William  fVelchj  deceased. 

The  property  was  not  sold,  but  was  purchased  by 
private  contract  by  the  Defendants  on  the  ISth  of  Oc- 
tober  1885}  subject  to  certain  special  conditions  of  sale. 

The  fourth  condition  of  sale  was  as  follows :  **  Thfs 
vendor  shall  deliver  an  abstract  of  title  to  the  purchat$er, 
or  his  solicitor,  within  two  days  of  the  day  of  sale,  to 
the  stock  in  question,  and  all  and  every  objection  to  the 
title  ihall  be  made  and  communicated  in  writing  to  the 
vendor's  solicitor  within  twenty^one  (/ays  after  the  deli* 
very  of  the  abstract,  and  if  the  same  be  found  valid  the 
vendor  shall  be  at  liberty  to  rescind  the  contract  on  re- 
turning to  the  purchaser  his  deposit  money ;  btd  all  and 
every  objection  to  the  title  tiot  so  taken  and  communicated 
within  such  period  of  twenty-one  days  from  the  delivery 
of  the  abstract  aforesaid  shall  be  deemed  waived,  and  in 
this  respect,  time  shall  be  considered  the  essence  of  the 
contract.'* 

There  were  further  conditions,  to  the  effect  that  the 
purchaser  should  not  require  any  other  person  than  the 
vendor  to  join  in  the  assignment,  that  all  copies  of 
deeds,  &c.,  should  be  obtained  at  the  expense  of  the 
purchaser,  that  any  mis-statement,  &c.,  should  not  annul 
the  sale  but  should  be  the  subject  of  compensation ;  and 
that  on  the  purchasers  failing  to  comply  with  the  con- 
ditions, a  resale  might  be  made,  and  that  the  deficiency 
should  be  made  good  by  the  purchaser. 

Within  the  two  days  from  the  day  of  sale,  the  vendor's 
solicitor  delivered  an  abstract  of  title,  in  which,  how- 
ever, material  portions  of  the  will  of  the  testator  were 

C  2  omitted. 
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18S9.       omitted,  and  which  was  also  imperfect  in  other  par^ 
ticulars.     The  only  evidence  of  the  identity  of  the  stock 
was  the  certificate  of  a  stockbroker,  that  there  was  then 
standing  in  the  Bank  books  the  sum  of  SlOO/.  in  the 
joint  names  of  the  three  trustees  of  the  will  of  the  test* 
ator ;  and  the  only  evidence,  of  such  a  defiaiult  in  pay* 
ment  as  to  give  the  executrix  of  the  mortgagee  power 
to  sell,  was  the  solemn  declaration  of  the  executrix 
herself  under  the  5  &  6  W.  4.  c  62.,  that  the  sum  of 
IS  10/.  135.  with  interest  from  the  date  of  the  mortgage^ 
except  the  first  quarterly  payment,  was  then  due  on  thai 
security..   The  three  trustees  of  the  testator's  will  were 
stated  to  be  dead,  and  a  Mr.  Plant  was  stated  to  be  the 
survivor,  but  no  evidence  was  produced  as  to  these  fiicts, 
except  the  recital  in  the  mortgage  deed. 

A  bill  being  afterwards  filed  by  the  vendor  for  the 
specific  performance  of  the  contract;  a  reference  was 
then  made  to  the  Master  as  to  the  title,  who  reported 
that  the  Plaintifi*  had  made  out  a  good  title  to  the  pro- 
perty, and  that  the  Plaintiff  had  delivered  a  perfect 
abstract  previous  to  the  filing  of  the  bill. 

Th%  Defendant  took  exceptions  to  this  report,  which 
now  came  on  for  argument. 

Mr.  Pemberton,  Mr.  Bhmt  and  Mr.  Joseph  Humphry^ 
in  support  of  the  exceptions. 

Mr.  Kindersley  and  Mr.  Rudall,  contra. 

Several  questions  arose  on  the  argument  of  these  ex- 
ceptions of  which  the  following  were  the  principal : 

First,  whether  the  declaration  of  the  Plaintiff  was 
sufiicient  proof  of  the  power  of  sale  having  become 

exercisable, 
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exercisable,  it  being  said  that  the  declaration  of  the        18S9. 
party  interested  was  insufficient     In  answer  to  this,  Car- 
der V.  Morgan  (a),  Clay  v.  Sharpe  (J)  were  cited,  in  which 
cases  it  was  observed  a  similar  objection  might  have 
been,  but  was  not,  raised. 

Secondlv,  whether  the  certificate  of  the  stockbroker 
was  sufficient  evidence  of  the  stock  being  then  standing 
in  the  bank,  and  whether  the  recital  in  the  mortgage 
deed  was  sufficient  evidence  of  the  identity  of  the  stock 
and  of  the  trusts  on  which  it  was  held.  On  this  point  it 
was  observed,  that  it  was  the  present  practice  of  the 
Bank  of  England  to  allow  no  information  to  be  given  as 
to  the  amount  of  stock  in  their  books. 

Thirdly,  it  was  objected  by  the  purchaser,  that  as  the 
priorities  of  incumbrancers  on  trust  funds,  depended  on 
the  order  in  which  they  gave  notice  to  the  trustees ;  and 
as  the  trustees  of  the  will  were  dead,  it  was  now  impos- 
sible for  the  purchaser  to  ascertain  whether  the  trustees 
had  received  notice  of  any  other  incumbrances  besides 
that  of  the  Plaintiff;  that  the  Plaintiff's  title  was  there^ 
fore  necessarily  bad,  or'so  doubtful  that  the  Court  would 
not  force  it  on  a  purchaser.  Price  v.  Grange,  {c)  * 

Fourthly,  it  was  said,  that  the  conditions  of  sale  were 
so  depreciating  as  to  amount  to  a  breach  of  trust  {d)^ 
Ord  V.  Noel,  {e) 

Fifthly,  the  Plaintiff  insisted,  that  it  was  not  com-* 
petent  for  the  purchaser  to  insist  on  any  objection  to  the 
title  which  had  not  been  communicated  in  writing  within 
twenty-one  days  from  the  delivery  of  the  abstract. 

Sixthly, 

(a)  18  Km.  344.  ((/}   9  Jarman^t    Byih.    406. 

(6)  3  Sug.  Vend,  357.  note  (6). 

(c)  6  Mad.  164.  (e)  5  Mad.  438 

C  3 
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18S9.  Sixthly,  it  was  argued  oo  behalf  of  the  DefendaDt* 

that  supposing  the  Court  to  entertain  any  of  the  oljec* 
tions  nused,  the  vendor,  who  was  here  a  Pkintiff,  would 
not  be  entitled  to  any  further  inquiry  as  to  the  title :  oo 
this  Fildez  v.  Hooker  (a),  Portnum  ▼•  Mill  (&)  were  cited. 


Feb.  19.  The  Master  of  the  Rolls,  as  to  the  first  objection, 

said  that  the  power  of  sale  arose  in  the  event  of  de- 
fault being  made  in  payment  of  the  instalments,  the 
only  evidence  of  which  was  the  unsupported  declaration 
of  the  Plaintiff,  an  interested  party  ;  that  the  case  cited 
did  not  apply,  and  that  in  the  absence  of  an  authority, 
he  could  not  hold  that  there  was  sufficient  eridenoe  that 
the  event  had  happened  on  which  the  right  of  exercising 
the  power  of  sale  was  to  arise. 


Feb.  S5.  The  Master  of  the  Rolls  (at  the  conclusion  of  the 

arguments  on  the  other  points)  said,  the  principal  ques- 
tion which  I  have  to  decide  is,  whether  this  matter  is  to 
be  referred  back  to  the  Master. 

The  Defendant  has  raised  many  objections  to  the 
title,  and  alleges  that  their  nature  and  the  conduct  of  the 
Plaintiff  with  regard  to  them  are  such,  as  to  disentitle 
her  to  the  indulgence  of  a  further  enquiry. 

With  regard  to  all  those  objections,  I  am  certainly  of 
opinion  that  the  Plaintiff  has  not  performed  that  which 
was  her  duty.  In  the  'first  place,  I  think  she  has  not 
done  what  she  ought,  in  respect  of  proving  the  identity 
of  the  stock :  it  is  impossible  to  rely  on  the  certificate 
of  a  stockbroker,  as  the  only  evidence  for  the  pur- 
pose 

(a)  3  Mer,  49d.  (Jbi)  1  Rmu.  4r  M.  606^ 


Bblu 
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pose  of  shewing  that  the  stock  is  standing  in  the  name       1859* 
of  certain  trustees.     It  is  not  easy  to  connect  the  SOOO/.  '    ^P*^"^ 
imperial  stock  stated  in  the  deed  (supposing  the  deed  «. 

to  be  evidence  that  th^re  was  SOOO/.  imperial  stock), 
with  the  stock  standing  in  the  name  of  the  testa^r  at 
the  time  of  his  death,  and  which  it  is  alleged  was  subse* 
quently  converted  into  SI 00/.  S  per  cents.  I  think  the 
purchaser  was  entided  to  evidence  of  the  identity  of  the 
stock,  and  also  that  it  was  subject  to  the  trusts  of  the 
will,  for  on  that  the  vendor's  title  depends;  this  not 
having  been  produced,  the  Defendant  is  entitled  to  fur« 
ther  evidence  on  that  point. 

With  respect  to  the  trustees,  and  the  notice  given  to 
them,  this,  undoubtedly,  is  a  question  of  very  great 
magnitude ;  and,  whenever  it  comes  to  be  decided,  it 
must  be  decided  after  the  most  careful  consideration* 
I  do  not,  however,  understand,  that  in  a  transaction  of 
this  kind,  it  is  an  essential  part  of  the  title  of  the  vendor 
to  shew  that  notice  has  been  given  to  the  trustees  of 
the  fund ;  such  notice  is  important,  in  order  to  prevent 
a  subsequent  purchaser  or  incumbrancer  from  obtaining 
priority ;  but  if  no  other  purchaser  or  incumbrancer  has 
given  notice,  then  it  does  not  appear  to  me  to  be  mate- 
rial that  the  Plaintiff  has  given  no  such  notice  of  his  deed« 
The  object  of  notice  is  to  exclude  a  subsequent  pur- 
chaser and  incumbrancer  on  the  fund ;  and  if  it  can  be 
shewn  that  no  subsequent  party  has  come  in,  then  the 
fact  that  notice  has  not  been  given,  would  not,  as  it 
seems  to  me,  be  an  essential  blot  on  .the  title*  It 
is,  however,  necessary  that  full  means  should  be  af- 
forded of  most  carefully  enquiring  whether  notice  has 
or  has  not  at  any  time  been  given  to  the  trustees ) 
hence  it  becomes  important  to  know,  who  were  the 
persons  filling  the  character  of  trustees  from  time  to 
time.     This  has  not  been  shewn,  neither  has  the  time 

C  4*  when 
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ldS9.  when  the  several  trustees  died  been  proved,  nor  who 
was  the  survivor.  It  is  said  that  this  proof  b  not 
necessary^  because  an  application  was  made  by  the  pur* 
chaser  to  the  party  who  was  stated  by  the  vendor  to  be 
the  representative  of  the  last  surviving  trustee.  The 
application  was  naturally  made  to  the  person  pointed 
out  by  the  vendor,  but  that  by  no  means  renders  it  un- 
necessary to  ascertain  that  the  representation  was  really 
correct.  No  evidence  whatever  has  been  given  that 
Plant  was  the  surviving  trustee ;  if  he  was  not,  the  titles 
so  far  as  it  depends  on  that  matter,  is  good  for  nothing. 

With  regard  to  the  breach  of  trust  which  is  alleged, 
I  cannot  say  that  I  very  satisfactorily  follow  the  argu- 
ment which  has  been  used  on  that  subject,  nor  can  I  say 
that  these  conditions  of  sale  are  of  such  a  depreciating 
character  as  to  amount  to  a  breach  of  trust,  or  constitute 
an  objection  to  this  title. 

By  the  conditions  of  sale  the  vendor  was  to  deliver 
an  abstract  of  title  to  the  purchaser,  within  two  days 
from  the  day  of  sale ;  an  abstract  was  delivered  within 
that  time,  which  was  imperfect,  not  only  in  the  par* 
ticulars  adverted  to  on  a  former  occasion,  but  plainly 
imperfect  in  most,  if  not  all,  of  the  particulars  mentioned 
in  the  third  exception  to  the  Master's  report.  To  say 
that  the  time  for  making  objections  should  run  from  the 
time  of  delivering  that  imperfect  abstract,  from  which  it 

*  could  not  be  ascertained  what  objections  there  might  be, 
appears  to  me  extremely  unreasonable.     The  objections 

'  could  only  be  taken  when  a  proper  opportunity  had 
been  given  for  taking  them,  or  when  a  perfect  abstract 
had  been  furnished  to  the  purchaser,  and  such  an  ab- 
stract has  not  yet  been  delivered.  By  the  conditions, 
all  objections  to  the  title  are  to  be  made  within  twenty- 
one  days  from  the  delivery  of  the  abstract,  that  is, 

within 
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within  twentyK>ne  days  from  a  time  which  has  not  yet  18S9. 
arrived  ;  the  conditions  also  provide,  that  all  objections 
not  so  taken  within  such  period  of  twenty-one  days  from 
the  delivery  of  the  abstract  shall  be  deemed  waived,  and 
that  time  shall  be  considered  the  essence  of  the  con- 
tract, as  to  the  waiver  of  objections  not  taken  within 
that  time.  It  appears  to  me,  that  upon  the  construction 
of  these  conditions,  and  having  regard  to  the  abstract 
delivered,  time  cannot  be  considered  as  having  been 
made  of  the  essence  of  the  contract. 

The  Plaintiff  I  consider  to  have  acted  wrong :  she 
has  refused  to  produce  the  evidence  which  appears  to  ^ 
me  ought  to  have  been  produced;  but  on  the  whole,  the 
PlaintiflP  is  not,  in  my  opinion,  to  be  precluded  from 
having  a  further  enquiry,  if  she  thinks  she  can  produce 
sufficient  evidence  to  remove  the  objections  which  have 
been  raised  to  the  title. 


WORDSWORTH  v.  WOOD.  April  is.  17. 

THIS  case  came  before  the  Court  on  general  de-  A  testator 
gave  to  hii 
murrer.  wife,  for  life 

only,  all  his 
freeholds,  &c. 
The  testator  by  his  will  dated  in  1827,  afler  giving  as  alto  his  ca« 

certain  directions  and  making  some  dispositions  of  his  ^J hwU^but 

property,  proceeded  as  follows  :  nevertheless 

<<  T  J  i°  trust,  at  her 
I  do  death, "  for 
his  then  sur* 
vivjng  children,  share  and  share  alike,  independent  of  the  rental  of  his  said  estates,** 
which  he  gave  **  to  his  surviving  female  children ;  **  and  he  proceeded  thus : — **  on 
the  decease  of  any  of  the  cliildreii,  should  they  die  without  issue,  that  share  to  fidl 
to  the  rest,  and  so  on  to  the  last  female  child ;  but  should  they  marry  and  have 
children,  then  their  share  to  go  to  the  said  child  or  children,  from  the  last  female 
child  to  the  males  of  my  body :"  Held,  that  the  children  of  a  daughter  of  the  testator, 
who  EurviVed  him  but  died  in  the  life  of  the  widow,  took  no  interest  under  the  will. 
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1889.  «I  do  give  and  bequeath  to  my  dear  wiie,  Hanf 

WoBoswoETH   ^^^^  ^°  trust,  for  her  life  only,  all  my  remaining  estates, 
^  freeholds,  leaseholds,  ground  rents  and  rerersions,  rent 

charges,  plate,  linen  and  the  household  furniture  in  the 
houses  at  Westminster  and  Park  Housef  parish  of  Hajfe$^ 
county  of  Middlesex^  with  the  pictures  and  any  particular 
article  she  may  be  desirous  of  from  my  estates  mDeoan^ 
shiref  as  also  I  leave,  give  and  bequeath  to  my  said  dear 
wife  all  my  capital  in  trade,  with  the  three  quarters  of 
the  profits  arising  therefrom,  for  her  life,  but  nevertheless 
in  trust,  at  her  death,^^  my  then  surviving  children^  ahare 
and  share  alike,  independent  of  the  rental  of  my  said 
estates,  which  I  give  and  bequeath  tomysuroivingfemak 
children^  to  be  paid  them  as  follows,  by  my  executor, 
Joseph  Carter  Wood^  or  his  heirs  or  assigns,  that  is  to 
say,  the  whole  rents  and  produce,  share  and  share  alike, 
of  all  such  freeholds,  leaseholds,  ground  rents  and  re* 
versions,  rent  charges,  plate  and  household  furniture  as 
before  mentioned,  but  to  have  no  power  to  sell,  mort- 
gage or  in  any  way  whatsoever  to  incumber  the  same ; 
on  the  contrary  the  rents  of  which  I  direct  may  be 
received  by  my  executor,  Joseph  Carter  Woody  and  paid 
by  him  to  them  one  month  afler  each  quarter-day,  that 
is  to  say,  on  the  25th  oS  January j  the  25th  of  Aprils  the 
24th  of  July  and  29th  of  Octdber  in  each  year,  so  carry- 
ing the  balance  forward  to  the  next  quarter ;  on  the 
decease  of  any  of  the  children^  should  they  die  without 
issue  lawfully  begotten,  that  share  to  fall  to  the  rest,  and 
so  on  to  the  last  female  child ;  but  should  they  marry 
and  have  children,  then  their  share  to  go  to  the  said 
child  or  children,  and  from  the  last  female  child  to  the 
males  of  my  body  lawfully  begotten,  with  the  same  re- 
strictions as   before  expressed,  and  to  the  heirs  and 
assigns  of  the  last  of  them.     But  be  it  remembered  my 
daughter,  Mrs.  Eliza  Johnstone^  is  exempt  from  any  be- 
nefit arising  from  this  will,  the  said  Mrs.  JbAnj^ora^  having 

had 
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had  her  share  of  my  property  at  her  marriage,  namely        1839. 
an  annuity  of  200/.  per  annum,  which  I  do  hereby  like-  J^^'^'^^^ 
wise  provide  for,  to  be  paid  quarterly,  from  my  share  of  v. 

three  quarters  of  the  profits  of  the  Westminster  brewery."        Wood. 

By  a  codicil  the  testator  expressed  himself  as  follows: 
'*  And  be  it  understood  the  horses  requested  to  be  sold 
in  Devonshire  does  not  include  the  carriage  horses :  and 
also  if  my  executors  should  think  proper  to  buy  up 
Eliza  JoAnstone*s  annuity,  the  4000/.  so  paid  must  be 
secured  by  trustees  to  the  said  Eliza  Johnstone^  for  her 
own  sole  use  and  benefit  independent  of  her  husband, 
and  at  her  death  to  her  children.*' 

The  testator  died  soon  afler  the  date  of  his  will,  and 
Georgianoj  one  of  his  daughters,  died  in  1837,  in 
the  lifetime  of  the  widow,  leaying  the  Plaintifl^,  her 
children,  surviving  her. 

The  widow  of  the  testator  was  still  living,  and  the 
question  raised  by  the  demurrer  was,  whether  the 
Plaintiffs,  under  these  circumstances,  took  any  interest 
under  the  will. 

Mr.  Tinney  and  Mr.  IV,  C.  L.  Keene,  for  the  Plain- 
tiffs. 

Mr.  Pernberton  and  Mr.  Bethell^  in  support  of  the  de- 
murrer. 

Cripps  V.  Wolcott  (a),  ThomhiU  v.  ThomhiU  (i). 
Smith  V.  Smith  (c),  Giles  v.  Giles  (d),  Bzist  v.  Baker  {e\ 
and  see  hqeune  v.  Lejeune  (g),   Christopherson  v.  Nay^ 

tar 

(a)  4  Mad.  11.  {d)  Id.  380. 

{b)  4  Mad.  377.  (e)  Id.  443. 

(c)  «  Sm.  355.  ig)  9  Keen,  701 » 
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1839.        lar(a)9  Butter  y.  Ommaney{b\  Wau^h  v.   Waugh{e)^ 
.^"^■V*^^     Tyiherleigh  v.  Harbin  (d),  Doe  denu  Long  ▼.  Prigg  {e\ 

V,  Bawen  y.  Scawcrqft  (g),  were  cited. 

Wood. 

7%^  Master  of  the  Rolls. 

17th  Aprii.  The  Plaintiffs  are  the  children  of  the  testator's  daugb« 

ter  Georgiana,  who  died  in  the  lifetime  of  the  testator's 
widow,  and  the  question  is  if  they  take  any  interest 
under  the  testator's  will. 

The  will  of  the  testator,  after  making  certain  bequests, 
is  expressed  as  follows:  [his  Lordship  stated  it].  He  after- 
wards made  this  codicil :  [his  Lordship  stated  it].  And 
the  question  is,  whether  this  gift  to  the  children  of  the 
children  applies  to  the  children  of  the  daughter  who 
died  in  the  lifetime  of  the  widow.  The  testator  has  ex* 
pressed  himself  in  a  very  confused  and  imperfect  man- 
ner :  he  has  given  to  his  wife,  in  trust  for  her  life  only, 
all  his  remaining  estates,  freeholds,  &c.,  and  in  the  same 
sentence  be  gives  all  his  capital  in  trade  with  the  three 
quarters  of  the  profits  arising  therefrom  to  his  wife  for 
life,  but  nevertheless  in  trust  at  her  death  Jbr  his  then 
surviving  children,  share  and  share  alike ;  it  is  perfectly 
clear,  that  if  the  will  had  stopped  here  the  children 
surviving  the  wife  wpuld  alone  have  taken;  but  then 
the  testator  proceeds,  **  independent  of  the  rental  of  my 
said  estates,  which  I  give  and  bequeath  to  my  surviving 
female  children,"  by  which  be  excludes  the  rental  of 
the  estate  from  the  former  particular  disposition ;  and 
he  then  makes  a  distinct  disposition  of  this  rental 
in  these  words :  **  which  I  give  and  bequeath  to  my 
surviving  female  children,  to  be  paid  them  as  follows 

by 

(a)  1  Mer.820.  (d)  6  Sim.  389. 

(b)  4  Run.  73.  (e)  Bam.  4-  C.  231. 

(c)  2  Mi^  K,4l,  {g)  2  Vovnge.  4*  C.  640. 
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by  my  executor,  that  is  to  say,  the  whole  rents  and        18S9. 
produce,  share  and  share  alike,  of  all  such  freeholds,  w^^pg^^xH 
leaseholds,   ground   rents,   &c.,    plate   and    household  «. 

furniture."  It  is  to  be  observed,  that  the  plate  and 
household  furniture  had  not  been  before  excepted,  and 
this  shows  the  extreme  confusion  of  mind  in  which  the 
testator  was  when  he  wrote  this  will.  The  question  is, 
if  [  can  construe  the  words  *^  surviving  female  children" 
to  be  any  other  than  those  he  speaks  of  in  the  preceding 
sentence.  If  he  intended  the  words  '^  surviving  chil- 
dren "  to  mean  the  same  as  those  in  the  line  preceding, 
then  those  children  only  who  survived  the  widow  would 
be  entitled,  and  I  think  that  must  be  the  construction. 
The  rule  is,  that  where  an  interest  is  given  to  one  for 
life,  and  after  his  death  po  his  surviving,  children,  those 
only  can  take  who  are  alive  at  the  time  the  distribution 
takes  place.  I  regret  I  am  compelled  to  come  to  this 
conclusion,  for  most  probably  such  was  not  the  intention 
of  the  testator,  but  in  all  cases  of  this  description  the 
testator  rarely  intends  to  omit  any  branch  of  his  family, 
but  contemplating  future  events  imperfectly,  he  fails  to 
provide  for  all,  and  unfortunately  omits  the  particular 
event  which  afterwards  occurs :  I  am  under  the  necessity 
of  allowing  this  demurrer. 


Mr.  Tinney  pressed  upon  his  Lordship's  attention  the 
terms  of  the  gift  over,  but  his  Lordship  considered  that 
the  children  mentioned  in  it  meant  the  same  children  as 
had  been  previously  described,  namely,  those  surviving 
the  death  of  the  widow,  (a) 

ifl)  Affirmed  by  the  L,  C.  4th  December  1839. 
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1889. 


Jwie  28, 29.  GOODWIN  V.  CLEWLEY. 

A  suit  was  in-  fTIHE  testator  gave  a  sum  of  10002.  to  his  widow  for 
party  entitled  ^^  ^^  remainder  to  the  Plaintifi ;  and  he  ap* 

in  remunder,    pointed  the  Defendant  CleaUy  and  his  widow  executors. 

against  a  tni^  *^  *^ 

tee,  to  make     After  the  testator's  death  the  money  was  received  hj 

dbTelfbiMi^      €!bto2fy,  who  invested  the  same  on  an  improper  security ; 

trust  fiind  in-   the  widow  did  not,  however,  appear  to  have  concurred 
vested  on  an     ^. 
improper  se-     «>erein. 

curity,  and  a  • 

made  for  iu  The  object  of  this  bill  was  to  make  Geaoley  person* 

iTld^'T''  ^^'y  liable  for  the  amount,  and  the  widow  was  made  a 
this  suit  the  Defendant  At  the  hearing,  the  Master  of  the  Rolls 
whrwJra^^"'  was  of  opinion,  that  the  security  was  improper,  and 
Defendant,       that  the  Defendant  CUnoky  was  personally  responsible; 

titled  against    ^^  ^^^  accordingly  ordered  to  restore  the  fund,  widi 

his  co-Defend-  costs* 
ant,  the  trus- 
tee, to  an  ao- 

^^^^^^Y,      Mr.  Pembertm  and  Mr.  Piggott,  for  the  Plainufls. 

had  accrued 

M  °tf  ihif  be.  M^-  -^-  ^'  ^«^»  ^^^  ^«  ^^^^'^  "^^^  ^*«  ^*°^  ^^^  "*"«» 
ing  no  such      asked  for  an  account  against  Cletxiey^  of  the  arrears  of 

the  pleading,  interest  received  by  him  since  the  filing  of  the  bill ;  this 

was  asked  by  her  answer,  but  the  point  was  neither 

raised  by  the  bill,  nor  was  there  any  admission  on  the 

subject  in  the  answer  of  Clevdey. 

Mn  Wright,  corUrd,  for  the  Defendant  ClewUy,  op- 
posed this  account. 

The  Master  of  the  Rolls,  though  desirous  of  making 
the  order,  said  that  no  such  case  was  made  by  the  plead- 
ings, and  in  the  absence  of  an  authority,  he  could  not 

make 
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make  the  order  asked,  as  it  woald  be  making  a  decree        1839. 

between  co-Defendants.  ^"^^V^^ 

Goodwin 

IF. 


See  Eedetton  v.  Lord  Skelmendtde^  1  Beavan,  396.,  and  Trevefyan 
V.  White,  ib.  582. 


PICKERING  t;.  PICKERING.  Apnl  lo.  i«. 

'T^HERE  were  two  questions  in  this  case,  Jlrstj  whe-  A  testator  be- 

•*-    ther,  under  the  terms  of  the  testator's  will,  the  2".^^^*^*® 

tenant  for  life  was  entitled,  as  against  the  remainder-  **  all  the  in- 

man,  to  enjoy  the  testator's  perishable  property  in  specie^  divide'nds    * 

or  whether  at  the  testator's  ^death  it  oueht  to  have  been  annual  pro- 

duce  and  pro- 
converted  into  3  per  cents,  for  the  benefit  of  the  De-  fits,  use  and 

fendant,  who  was  entitled  to  the  testator's  property  in  ^('uy*"!?**^^ 
remainder;   and  secondly^  whether  an  account  signed  tator's, real 
and  approved  of  by  the  tenant  for  life  was,  under  the  ^tate^"orKfe, 
circumstances  which  will  be  presently  stated,  binding  and  at  her  de- 
on  the  PlaintifiP,  who  was  her  legal  personal  represent-  ^^  E.R.P. 

at ive  *'  ^^  the  rest 

and  residue  of 
It  his  estate  and 
effects  what- 
soever, both  real  and  personal."    Held,  on  the  context  of  the  will,  that  the  widow 
was  entitled  to  the  enjoyment  during  life,  of  the  perishable  propertv  of  the  testator 
^  in  tpecie*'  and  without  a  conversion  for  the  benefit  of  the  remainder-man. 

An  account  between  an  aged  tenant  for  life  and  thelremainder-man  (who  was  also 
executor)  which  was  settled  and  signed  by  the  tenant  for  life,  under  the  advice  of  her 
solicitor,  set  aside,  on  the  ground  of  the  executor  not  having  furnished  full  inform- 
ation—of the  account  being  founded  on  an  erroneous  opinion  of  counsel  as  to  the 
rights  of  the  parties,  obtained  ex  parte  by  the  executor, —  and  of  the  account  being 
complicated  m  iu  form,  and  though  professing  to  be  made  in  conformity  with  the 
opinion,  yet  containing  an  addition  of  a  purchase  and  sale  between  the  parties. 

When  parties,  whose  rights  are  questionable,  have  equal  knowledge  of  facts  and 
equal  means  of  ascertaining  what  their  rishts  really  are,  and  they  fairly  endeavour 
to  settle  their  respective  claims  among  themselves,  every  court  feels  disposed  to 
support  the  conclusions  or  agreements  to  which  they  may  fairly  come  at  the  time, 
and  that  notwithstanding  the  subsequent  discovery  of  common  error. 


S2 
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1859. 


PlCKXMUIO 

V. 
PiCKBBlNa. 


It  appeared  that  George  Jndree  by  his  will,  dated  in 
December  1800,  expressed  himself  as  follows:  *^  I  give 
to  my  dear  wife  Maty  1002L  for  mourning  and  immediate 
expenses ;  besides  which,  in  lieu  and  satisfaction  of  and 
for  the  provision  made  for  her  previous  to  and  in  con- 
templation of  our  marriage,  and  subject  to  and  after 
payment  of  my  debts,  and  the  sums  of  money  and  lega* 
cies  hereinafter  given,  and  such  annuities  and  insurances 
as  I  am  liable  to  pay,  I  give  and  bequeath  to  my  said 
wife  all  the  interest^  rents^  dividends^  annual  produce  mid 
profits^  use  and  enjoyment  of  aU  my  estate  and  effects 
whatsoever^  real  and  personal^  for  and  during  the  term  of 
her  natural  life,  I  give  to  my  said  wife  all  my  wearing 
apparel  whatsoever,  to  be  disposed  of  at  her  discretion.** 


The  testator  then  gave  certain  legacies,  and  gave  to 
the  Defendant,  Edward  R.  Pickering,  *'  100  guineas  and 
all  his  books  (with  the  exception  afl«r  mentioned),  and 
all  his  papers,  except  title-deeds  and  securities ;  and  he 
gave  to  him,  absolutely,  all  his  furniture,  fixtures  and 
things  in  and  about  his  chambers  in  Staplers  Inn/*  which 
chambers  he  gave  to  him,  his  heirs  and  assigns.  The 
testator  then  proceeded  as  follows  :  ^*  I  give  to  my  said 
wife,  for  her  absolute  use  and  benefit,  all  the  rest  of  my 
household  furniture,  wine,  coals  and  other  stores,  linen 
and  china,  and  fifty  volumes  of  Vnybooks,  to  be  selected 
by  herself,  folios  excepted,  but  only  the  use  for  her 
life  of  my  plate."  The  testator  then  appointed  the 
Defendant  and  two  other  persons  his  executors,  and 
continued  in  the  following  words :  "  I  direct  that  all 
the  said  legacies  be  paid  and  delivered  as  soon  as 
it  may  be  without  any  delay ;  and  at  the  decease  of 
my  said  wife,  I  give,  devise  and  bequeath  unto  my 
said  son-in-law,  Edward  R.  Pickering:,  all  the  rest 
and  residue  of  my  estate  and  efiects  whatsoever, 
both  real  and  personal,  to  hold  to  him,  bis  heirs,  exe- 
cutors, 
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cutors,  administrators  and  assigns  for  ever,  subject  as 
aforesaid^  and  to  the  payment  of  such  sum  and  sums  of 
money  as  I  have  undertaken  or  shall  undertake  to  pay 
after  my  said  wife's  decease ;  but  if  the  said  Edward 
Bawland  Pickering  shall  die  in  her  lifetime,  not  having 
married,  then  I  give  one  half  part  of  such  rest  and 
residue  of  my  estate  and  efiPects,  subject  to  the  payment 
of  one  half  of  such  sum  and  sums  first  and  last  above 
alluded  to,  unto  my  nephew,  John  AndreCy  and  my 
niece,  Mary  A.  Andree^  equally  to  be  divided  between 
them,  to  hold  to  them  or  the  survivor,  if  one  only  shall 
survive  my  wife,  their  his  and  her  heirs,  executors, 
administrators  and  assigns,  for  ever.'' 


I^CKERINO. 


In  January  1801  the  testator  made  the  following  co- 
dicil to  his  will :  **  being  liable  to  pay  to  John  Cooky  of 
Leigh  in  the  county  of  EsseXj  clerk,  the  sum  of  60/.  a 
year,  during  the  term  of  his  natural  life,  now  I  hereby 
expressly  charge  and  make  payable  the  same  upon,  by 
and  out  of  all  lands,  tenements  and  hereditaments,  both 
freehold  and  copyhold,  whjch  I  am  or  shall  be,  or  which 
I,  my  heirs  or  assigns  shall  be  entitled  to,  situate  at  or 
near  Stevenage  in  the  county  of  Herts ;  and  in  case  of 
the  decease  of  John  Clendouy  assured  by  me  in  the 
Amicable  Assurance  OflBce,  during  the  lifetime  of  the 
said  John  Cooky  then  I  give  unto  my  executors  all  such 
sums  of  money  as  shall  arise  and  be  payable  by  and 
from  the  said  society,  on  the  decease  of  the  said  John 
Clendoriy  to  me,  my  executors,  administrators  or  assigns, 
upon  trust  thereout  from  time  to  time  to  pay  and  dis- 
charge to  the  said  John  Cooky  during  his  natural  life,  the 
said  sum  of  60/.  a  year,  for  his  own  use  and  benefit." 


The  testator  died  in  February  1801,  and  the  Defend- 
ant Edward  IL  Pickeringy  a  solicitor,  who  was  the  son  of 
Mrs.  Andree  by  a  former  marriage,  alone  proved  the  will. 

Vol.  II.  D  The 
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The  testator,  at  his  death,  was  possessed  of  a  h 
bold  house  in  the  Strand^  held  for  an  nnexpired  term  of 
forty-five  years  and  a  half,  and  producing  a  clear  im* 
proved  rent  of  10S/«  He  was  also  entitled  to  an  annuity 
of  l(Ktf*  a  year,  payable  by  George  Greene  during  his 
life,  and  which  was  secured  by  the  covenant  of  one 
William  Ward ;  this  annuity  at  the  death  of  the  testator 
was  in  arrear  to  the  extent  of  1 622^,  and  was  supposed 
to  be  irrecoverable,  in  consequence  of  the  insolvency  of 
the  grantor  and  of  the  supposed  insolvency  of  the  estate 
of  Ward^  the  surety,  who  was  dead.  Greene  it  appeared 
died  in  1825,  and  nothing  was  paid  in  respect  of  this 
annuity  until  the  year  1830,  as  hereafter  stated. 


From  the  death  of  the  testator  in  1801,  down  to  the 
year  1 830,  no  question  seemed  to  have  arisen  between 
the  parties  as  to  the  construction  of  the  will ;  but  the 
widow,  with  the  full  concurrence  of  the  Defendant,  con- 
tinued to  receive  the  whole  of  the  rents  of  the  leasehold 
property  in  the  Strand. 

In  the  year  1827,  a  suit  was  instituted,  in  the  names 
of  Mrs.  Andree  and  the  Defendant,  against  the  repre* 
sentatives  of  Ward  the  surety,  for  the  recovery  of  the 
arrears  of  the  annuity ;  in  this  suit  a  Mr.  Johnson  acted 
as  the  solicitor  of  the  Plaintiils.  In  February  18S0  a 
decree  was  made  in  that  suit,  in  favour  of  the  Plaintifis, 
by  which  accounts  of  the  arrears  of  the  annuity  and  of 
Ward!s  estate  were  directed  to  be  taken,  and  the  latter 
was  to  be  applied  in  payment  of  such  arrears,  and  of 
the  other  debts  of  Ward. 


Arrears  to  the  amount  of  4047/.  Bs.  8d.  were  found 
to  be  due ;  the  cause  was  heard  on  further  directions  on 
the  14th  of  August  1830;  and  the  Defendant  received 
the  arrears  on  the  28th  of  the  same  month. 

No 
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No  questions  appeared  to  have  arisen  between  Mrs. 
Andree  and  the  Defendant  until  the  first  decree  was 
about  to  be  made,  at  which  time  the  correspondence 
between  them  .commenced.  On  the  ISth  of  February 
1830,.  Mrs.  Andree  wrote  to  the  Defendant,  complaining 
of  the  delay  in  the  settlement  of  the  suit,  and  casually 
mentioning  that  a  Mr.  Grqjan  had  called  on  her.  The 
Defendant  replied  on  the  27th  of  the  same  month,  stating 
that  the  cause  had  been  heard,  and  that  a  decree  had 
been  made,  which  admitted  th«  claim  notwithstanding 
the  length  of  time  which  had  elapsed ;  and  also  mention- 
ing the  reference  to  the  Master,  but  that  it  was  im* 
possible  to  state  when  the  end  would  be,  but  that  he 
left  it  to  Mr.  Johnson. 


1839. 


Pickering 

V. 
PiCKEIlIIIG. 


Nothing  further  appeared  to  have  taken  place  until 
the  month  of  March  1830,  when  the  Defendant  sub- 
mitted  a  case  for  the  opinion  of  the  late  Mr.  BeU^  as  to 
the  construction  of  the  will  of  the  testator.  It  did  not 
appear  under  what  circumstances  the  case  was  sub- 
mitted, or  whether  with  the  knowledge  or  concurrence 
of  Mrs.  Andree.  The  case  and  opinion,  in  which  the 
names  of  the  parties  were  altered,  was  as  follows :  — 


<c 


«  CASE. 

George  Andrews  by  his  will  bequeathed  to  his  wife 
all  the  rents,  interest,  dividends  and  annual  produce  of 
his  estates  for  her  life;  and  subject  thereto,  he  be* 
queathed  all  the  rest  and  residue  of  his  estates,  real  and 
personal,  to  Edward  ParsotiSy  his  heirs,  executors,  ad- 
ministrators and  assigns  for  ever ;  and  appointed  three 
executors,  who  are  all  dead  but  one.  1801  George  An-- 
drews  died.  Part  of  his  property  consisted  of  a  lease, 
for  fifty  years  firom  1796,  at  a  clear  rent  of  103/.  per 
annum.  The  widow  is  still  living,  and  has  received  the 
whole  rent.     The  residuary  legatee  has  now  complained, 

D  2  that 
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that  the  executors  ought  not  to  have  sufiered  the  widow 
to  receive  the  full  rent,  but  they  ought  to  have  sold  the 
lease  at  the  testator's  death,  realised  its  then  value,  and 
only  to  have  let  the  widow  have  what  interest  could 
have  been  obtained  from  the  produce;  but  not  doipg  so, 
he  contends  he  has  been  greatly  injured ;  he  insists, 
that  if  this  lease  had  been  sold  at  the  testator's  death,  it 
would  have  produced  1854/.,  and  that  if  it  were  now 
sold,  it  would  only  be  worth  llSSil,  and  therefore  this 
property  is  worse  by  721 /L  than  it  would  have  been  had 
the  executors  sold  this  leasehold  property  and  realised 
the  assets,  as  they  ought  to  have  done,  at  the  testator's 
decease  in  1801 ;  and  insists  that  the  deterioration 
should  be  made  good  by  the  widow,  eidier  by  now 
making  up  the  value  as  it  would  have  been  at  the  testa* 
tor's  death,  or  that  the  future  rents,  &c.  be  stopped  to 
make  it  good,  but  of  which  there  would  be  little  chance 
as  the  widow  is  in  very  advanced  years ;  but  she  is  in 
good  circumstances  and  could  easily  make  good  the 
claim,  or  out  of  the  sum  to  which  she  may  be  entided 
from  the  annuity  mentioned  on  the  other  side." 


**  Be  pleased  to  give  your  opinion  on  this  lease* 
hold  question  and  the  rights  of  the  parties. 

*'  Second  point.  Upon  George  Andrew^s  death  in  1801, 
it  was  found  that  he  had  purchased  an  annuity  of  100/. 
of  the  assignee  of  the  grantee,  upon  the  grantor's  life,  and 
that  William  Watts  was  a  covenantor  for  securing  it. 


*M801.  It  then  appeared  that  Watts  was  dead  insol- 
vent, and  upon  application  to  the  grantor  it  was  found 
that  he  was  living  upon  the  charity  of  his  friends  and 
could  pay  nothing,  that  only  a  small  payment  had  been 
made  to  the  first  grantee,  and  that  Andrews  had  not  re- 
ceived any  part. 

«  1 825. 
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**  1825*  The  grantor  died  lately,  and  it  has  been 
found  that  Watts  has  become  entitled  to  some  property ; 
his  representative  has  been  called  upon  under  his  cove* 
nant,  and  it  is  expected  that  the  whole  or  a  considerable 
part  of  the  arrears  may  be  obtained. 


18S9. 
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*^  The  whole  arrears  due  4047/.  5s.  Sd. 

^*  The  widow  claims  to  be  entitled  to  the  annuity 
from  the  death  of  her  husband  in  ISOly  viz.,  twenty- 
four  years  or  2400/.,  and  to  have  the  residue  laid  out 
at  interest  for  hex  life. 

*<  On  the  other  hand  the  residuary  legatee  insists,  that 
she  is  not  entitled  to  any  part  of  the  arrears,  that  it 
never  has  been  an  annual  productive  property,  and  that 
not  until  it  is  received  by  the  executor  will  it  be,  that 
,  personal  of  which  she  can  derive  any  interest,  and  that 
therefore  all  that  she  is  entitled  to,  will  be,  to  have  the 
gross  sum  which  may  be  obtained  laid  out  at  interest, 
to  be  paid  to  her  for  life  in  future.  The  executor  has 
suggested  that  it  should  be  considered  thus,  supposing 
the  whole  4047/.  could  be  obtained,  or  proportionably 
according  to  the  sum  which  muy  be  so :  —  The  arrears 

due  at  Andrea)^ s  death  in  1801  -  -  if  1647 

That  the  then  value  of  an  annuity  of  \00L 
upon  the  grantor's  life  would  have  been  worth, 
suppose  -  -  -  -       11 00 


That  this  sum  should  be  considered  as  the 
realised  assets  or  estate  in  1801 

That  the  widow  should  have  the  difference, 
and  from  which  should  be  deducted  the  excess 
received  by  her  from  the  leasehold 


2747 


ISOO 


^4047 
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^*  But  both  parties  disagree  to  this  arrangement,  the 
widow  thinking  that  she  ought  to  have  the  lOOL  per 
annum  since  the  year  1801,  viz.  2400/^  as  accrued 
arrears  to  her,  and  the  residuary  legatee  insisting,  that 
she  ought  to  have  nothing  of  the  arrears,  but  only  the 
future  interest  of  the  gross  sum  of  whatever  may  be  ob* 
tained^  and  that  subject  to  the  residuary  I^;atee's  claim 
in  respect  of  the  lease  should  be  adjusted  out  of  the 
widow's  claim  to  the  annuity. 


'^  Be  pleased  to  give  your  opinion  upon  this 
point,  and  what  you  recommend  to  be  done  be- 
tween the  parties/' 

On  the  20th  of  March  1830,  Mr.BHl  gave  his  opi* 
nion,  which  was  in  the  following  terms :  ^*  I  think  the 
leasehold  should  be  considered  as  sold  at  the  testator's 
death,  and  the  widow  will  be  entitled  to  what  it  would 
have  produced  if  then  laid  out  in  S  per  cent*  consols, 
and  she  must  refund  the  rest  of  what  she  has  received 
for  the  rent.  Earl  Howe  v.  Earl  Dartmouth  (a),  for  this 
is  a  residuary  bequest  to   the  widow   for  life.     The 
arrears  at  the  death  of  the  testator  must  be  carried  to 
the  account  of  the  residue,  and  the  widow  can  have  no 
benefit  from  it  till  it  begins  to  produce  interest.     As  to 
the  residue  of  the  arrears,  that  is,  what  the  annuity  has 
produced  from  the  death  of  the  testator,  and  according 
to  Lord  Howe  v.   Dartmouth^  it  should  be  computed 
what  3  per  cent  consols  the  value  of  the  annuity  would 
have  produced  if  laid  out  at  the  death  of  the  testator, 
and  what  the  widow  would  have  received  from  dividends 
of  such  stock,  should  be  paid  to  her  out  of  what  has 
accrued  since  his  death,  and  the  residue  of  that  sum 
should  be  taken  as  part  of  the  principal  belonging  to 

the 
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the  residue.  If  the  whole  arrears  are  not  recovered,  I 
incline  to  think  the  sums  recovered  must  be  apportioned 
rateably,  according  to  what  would  go  to  each  account  if 
the  whole  had  been  recovered/' 

On  the  Sd  of  August  18S0,  the  Defendant  wrote  to 
Mrs.  Andree  in  the  following  terms :  — 

*^  With  this  I  beg  leave  to  send  you  the  account, 
which  has  been  drawn  out  agreeabljr  to  the  opinion  of 
Mr.  Bdl^  respecting  the  house  in  the  Strand  and  the 
arrears  of  Crreene^s  annuity  now  recovered  from  Mr. 
WariTs  estate.  A  copy  of  Mr.BelPs  .opinion  accom* 
panies  the  account,  that  you  may  put  them  both  into 
Mr.  Grofan*s  hands  or  into  those  of  any  other  profes- 
sional man  in  whom  you  have  any  confidence,  that  they 
may  be  carefully  considered  on  your  behalf.  I  must 
request  that  he  will  be  pleased  to  see  Mr.  Johnson  upon 
the  subject,  and  as  soon  as  I  learn  that  the  account  has 
been  adjusted  and  approved  by  you,  the  balance  shall 
be  paid." 

The  account  which  accompanied  this  letter  was  as 
follows ;  — 
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Dr.  per  contra.     Cr. 

The  Estate  of  George  Andree  deceased^  in  account  with  Mrs.  Andree^ 


AS  TO  THE  HOU8B  IN  THB  STRAND. 

Mr.  BeU  being  of  opinion  that  the  liouie  ought  to  be  ooniidered  as  if  lold  at  Ifr.  A^ 
dre^%  death-— that  the  amount  of  the  then  value  should  be  eonsidered  at  then  invested  in 
the  8  per  cent  stock — that  Mrs.  Jndree  should  be  credited  with  what  would  have  been  the 
amount  of  the  dividends  of  such  S  per  cents.,  and  that  she  must  refund  what  she  has  over- 
received  by  having  received  the  rents. 


At  the  death  of  Mr.  Andrtt  in 
Ftibruanff  there   were  45^ 
years  to  come  in  the  lease  of 
No.  188.  Strond:  the  value 
of  this  lease  in   1801  was 
'  15}   years*    purchase,    vis. 
1596/.  lOf.,  being  let  at  a 
clear  rent  of  103/.  per  an- 
num :  this  sum  would  have 
purchased   S860/.    16<.    8d. 
S  per  cent,  consols,  at  60  per 
cent     Annual  dividend  of 
this,  79/i  16s.  Sd, :  29  years 
and  }  thereof 

To  balance  carried  down 


8S54  16 
683  13 


To  tlie  amount  of  rents  of  the 
Attmif  house,  at  103/i,  paid  to 
Mrs.  Andree  from  Chndmat 
1800  to  Wdtummer  day 
18Sa    lOS/.  X  89^  years 


9 
3 


iS3038  10 


.,3038  10    0 
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AS   TO   GRBBNb's   annuity  —  AKRBARS   VROM   WARd's   ESTATE. 

Mr.  Bell  being  of  opinion  that  the  arrean  due  at  Mr.  Andree'B  decease  were  to  be  con- 
aidered  at  part  of  his  perwnal  estate-^ that  the  annuity  should  be  considered  to  have  been 
sold  or  valued  at  the  death  of  Mr.  Andree — that  such  value  should  be  considered  as  then 
invested  in  the  purchase  of  3  per  cents.,  and  that  Mrs.  Andree  should  be  credited  with  the 
amount  of  what  the  dividends  would  have  been  from  Mr.  Andree\  death,  the  rest  of 
what  is  recovered  from  fTonf  s  estate  as  to  the  arrears  of  the  annuity  will  be  part  of  the 
residuary  estate. 

£    ».    d.       ,  £    M.    d. 


683  13     8 


At  Mr.  Andret?%  decease  George 
Greene,  the  tonuity  grantor, 
was  about  64  years  of  age, 
and  as  he  was  insolvent,  the 

To  the  above  balance  brought 
down        •        .        -        . 

Suppose  that  Mrs.  Andree  shall 
continue  for  her  life  to  receive 

^nuity  would  not  have  pro- 
duced any  thing;  but  esti- 
mating  it  at  that  penod  as 
a  good  annuity  of  lOOL,  it 
would  have  been  worth  about 

the  full  rent  of  the  Strand 
house  as  heretofore,  the  dif- 

and  what  would  have  been 
the  dividend  from  the  stock  if 

H  years*  value,  say  8  years 
or  8O0L  :   this  would  have 

a  sale  had  been  made,  vis. 

£103    0    0 

purdiased  in  S  per  cents.,  at 

The  dividend      -     79  16    6 

60  per  cent,  1,333/.  6s.  8<t 
3  per  cents.,  and  would'  have 

Difference         23    3    6 

produced  40/.  per  annum; 
and  as  Greene  died  in  June 

X 

ValUA                 9i  years 

18S5, 40L  X  24  yean    -      • 

960    0 

0 

Xlie    amount    of 

ancan      -       -  i^4047  5  8 
Deduct  the  above         960  0  0 

£3087  5  8 

Estimate  this  at 

3^  per  cent  or      i^l08  1  0 
Value  thereof^ 

on  Mrs.  ^n-   •           S^ 

• 

To  balance  to  be  paid  to  Blrs. 

dbw'slifeatJ           .      ■ 

270     2 

6    Andree         .         •           • 

57  18     9 


£1230    2     6 

_t 


-      488  10    6 
£1230    2    0 


N.  B.  The  price  of  stocks  during  the  year  1801  varied  from  58  to  72  per  cent  The 
above  ^"*»^  is  made  at  only  60  per  cent :  but  if  it  were  taken  at  a  mean  value,  aa 
pcobobly  it  should  be,  vis.  65  per  cent,  it  would  make  the  balance  upwards  of  200/.  less  to 
be  paid  to  Mrs.  Andree  than  as  above  stated. 
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The  following  are  the  material  portions  of  the  cor- 
respondence which  subsequently  passed  between  the 
Defendant  and  Mrs.  Andree. 

Mrs.  Andree  to  Defendant,  dated  Sist  August  1850. 
*^  I  am  just  risen  from  a  bed  of  sickness ;  my  limbs 
are  feeble,  and  my  head  is  too  weak  to  understand 
the  contents  of  the  papers  you  have  sent  me.  What 
am  I  to  do  with  law  proceedings,  with  one  foot  in  the 
grave  —  nearly  both.  I  should  think,  that  as  executor, 
you  would  do  me  justice  on  every  point,  and  surely  your 
own  religious  feelings  would  not  permit  you  to  wrong  me. 
According  to  your  request,  Mr.  Grqjan  waited  on  Mr. 
Johnson.  Mr.  Grqjanh  family  I  respect,  having  known 
them  from  the  age  of  two  years.  Mr.  and  Mrs.  Grojan^ 
with  his  sisters,  pay  me  friendly  visits ;  but  I  wish  to 
have  nothing  to  do  with  law.  I  have  a  great  opinion  of 
Mr.  Johnson  ;  but  why  are  you  not  sufficient  to  act  for 
me  during  the  short  remaining  period  of  my  life?  I 
wish  you  to  explain  more  in  the  A,  B,  C  way,  that  I 
may  comprehend  the  true  meaning  of  these  papers.  I 
did  not  answer  your  other  letter,  as  you  were  going  out 
of  town;  indeed  I  did  not  think  it  required  a  reply,  all 
things  being  settled.  I  have  put  the  papers  by  till  I 
hear  from  you ;  I  may  then  have  recovered  my  senses : 
I  have  been  so  light-headed  that  I  have  been  quite  in* 
consistent  in  all  things."  "  N.B.  I  had  a  line  from 
Mr.  Johnson  to  know  if  I  chose  to  proceed  at  law,  and 
I  declined  as  you  desired  me.  (a)  I  hope  you  and  family 
are  well.  What  can  be  your  reason  not  to  see  me  and 
settle,  if  there  is  occasion  for  any  settlement  ?" 


(a)  ThiB  referred  to  a  claim 
for  interest  upon  the  arrears  of 
the  annuity,  on  which  point  the 
Defendant  had  addressed  a  let- 


The 


ter,  dated  the  loth  of  August, 
questing  her  to  decide  whether 
she  would  prosecute  it. 
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The  Defendant  to  Mrs*  Andree^  dated  4th  September 
1830.  '*I  beg  to  thank  you  for  your  request  to  see 
me^  and  which  I  shall  avail  myself  of,  when  I  return  to 
town  and  our  present  matter  of  business  is  disposed  of; 
but  upon  that  or  any  other  pecuniary  occasion  of  business 
you  must  excuse  me  for  having  determined  not  to  have 
any  personal  communication  with  any  relative  in  future. 
I  have  found  from  experience  that  the  only  satisfactory 
way  is  to  have  such  matters  arranged  through  the  inter- 
position of  third  persons.  You  awe  it  to  yourself  to 
have  Mr.  Grojan  or  some  other  professional  man  to  look 
at  the  account  and  see  that  you  are  fairly  dealt  by^  and 
there  can  be  little  difficulty  in  your  requesting  Mr. 
Grqjan*^  attention  to  it  for  you,  and  let  him  see  Mr. 
Johnson  on  the  subject.  I  must  beg  that  you  mil  place 
no  confidence  in  me  on  this  occasion^  but  be  governed  by 
Mr,  Grojan,  your  cnxn  legal  adviser  J' 


18S9. 


Pickering 

PiCKBBINO. 


Mrs.  Andree  to  Defendant,  dated  14th  September  ISSO. 
^^Mx*  Grojan  comes  to  town  on  Monday,  I  will  then 
send  the  papers  to  him  s  I  have  read  them  with  wonder 
and  astonishment.  Mr.  BelPs  opinion  concerning  the 
Strand  estate  must,  I  think,  be  wrong — he  cannot  have 
seen  Mr.Andree^s  will.  It  is,  in  my  opinion,  a  vague 
and  inconsistent  sort  of  business,  varying  from  all  equity 
on  my  side  —  quite  a  new  system'  of  law,  to  alter  and 
make  void  a  testator's  will :  I  should  think  if  one  part 
is  to  be  altered,  the  whole  would  be  affected.  I  am 
eighty-seven  next  November,  and  therefore  cannot  last 
long ;  then  all  is  yours  —  you  can  sell  and  act  agreeably 
to  yourself"  • 


The  Defendant  to  Mrs.  Andree,  dated  17th  otSeptem^ 
ber  1830.  "  I  am  glad  to  find  from  your  letter  that  you 
understand  the  papers :  what  is  right  to  be  done  shall 
be  done,  with  that  be  content.     The  time  is  arrived  at 

which 
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which  the  matter  may  be  properly  arranged,  and  without 
inconvenience  to  you :  be  thankful  that  I  have  not  before 
required  it  Mr.  BeU  and  the  accountant  I  think  ought 
to  have  allowed  me  interest  upon  the  sums  I  have  yearly 
advanced  to  you  for  twenty-nine  years  by  paying  you 
the  Strand  rent;  this,  if  calculated,  would  amount  to 
upwards  of  500/.,  and  instead  of  anything  being  now 
payable  to  you,  you  would  owe  me  a  balance:  this 
would  be  only  reasonable,  as  my  payments  have  con- 
tributed to  your  savings." 


The  Defendant  to  Mrs.  Andree,  without  date. 

<^  The  matter  rests  with  yourself.  When  I  learn  from 
you  that  you  fully  understand  the  account,  through  your 
solicitor,  and  are  satisfied  with  it,  it  will  be  settled.  I 
had  hoped  that  this  would  have  been  done  before.  I 
now  leave  town  and  shall  not  return  for  some  days.  As 
the  account  has  been  sent  to  you  I  feel  myself  pledged 
to  it,  but  had  it  been  properly  considered  as  to  the 
interest,  not  one  shilling  would  be  due  to  you,  but  a 
balance  due  to  me  from  you.  The  balance  of  the  ac- 
count  is  488/.  lOs.  6e/." 


It  appeared  from  the  evidence  of  Mr.  Johnson^  who 
was  examined  as  a  witness  on  the  part  of  the  Defendant, 
that  Mr.  Gi-qjan^  acting  as  the  solicitor  of  Mrs.  Andree^ 
had  three  interviews  with  him  on  the  subject  of  the 
account,  on  the  24th  and  27th  of  September^  and  the  8th 
of  October  1880.  On  the  first  occasion  he  attended  with 
the  opinion  of  Mr.  Bell  and  the  account,  *^  and  discussed 
th6  opinion  And  the  account ;  and  after  such  discussion 
Mr.  Grqjan  expressed  himself  satisfied  with  the  account, 
and  said  he  thought  it  fair,  and  calculated  upon  a  liberal 
principle,  and  said  he  would  see  Mrs.  Andree  and  ex- 
plain the  account  to  her."  That  on  the  27th  of  October 
1830,   Mr.  Grqjan  called  on   Mr.  Johnson  and  stated, 

that 
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that  Mrs.Andree  was  satisfied  with  the  account  and  was 
willing  to  receive  the  balance  of  488/.  IO5. 6d.  appearing 
due  to  her  on  the  said  account,  and  requesting  to  be 
informed  what  receipt  would  be  required;  and. on  the 
8th  of  October  1830,  he  brought  the  account,  at  the 
foot  of  which  was  the  following  memorandum,  signed 
by  Mrs.  Andree  and  attested  by  Mr.  Grqjan,  It  was 
afterwards  signed  by  the  Defendant. 
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<<  7th  of  October  1830.  We  do  hereby  declare  that 
this  account  is  approved  of  by  us,  and  that  the  same,  as 
to  the  matters  therein  referred  to,  contains  our  agree- 
ment in  respect  thereof,  and  which  we  do  hereby  con- 
firm. 

"  M.  Andree. 

«  E.  R.  Pickering:' 

Mrs.  Andree  also  gave  to  the  Defendant  a  receipt  for 
the  488/.  105.  6(2.,  which  was  annexed  to  the  account, 
'<in  full  for  all  her  claims  and  demands  for  or  on 
account  of  the  several  sums,  matters  and  things  therein 
stated,  mentioned  or  referred  to,  save  and  except  as  to 
the  rent  of  the  house  in  the  Strand  therein  mentioned, 
and  which  she  was  to  receive  as  theretofore ; "  this  was 
also  attested  by  Mr.  Grojan^  ^<  as  solicitor  for  the  said 
Mary  Andree,** 

Mrs.  Andree  died  in  July  1836,  and  this  bill  was  filed 
by  her  executor,  praying  a  declaration,  that  the  account 
settled  and  signed  on  the  7th  of  October  1830  was  not 
binding;  for  a  declaration,  that  Mrs.  Andree  was  en- 
titled for  life  to  the  rents  of  the  leasehold,  and  to  the 
whole  arrears  of  the  annuity  which  accrued  during  her 
life,  with  an  alternative  prayer,  that  the  Plaintiff*  might 
be  at  liberty  to  surcharge  and  falsify  the  account,  and 
for  consequential  directions. 


Mr. 
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1839.  Mn  Grqjan  being  abroad,  was  not  examined  as  a  wit- 

^  "^      ness* 

PlCKBEIlfa 

PicK^aiNo.         Mr.  Pemberton  and  Mr.  S*  Sharpe,  for  the  Plaintiff. 

Mr.  Kindersley^  Mr.  G.  Richards  and  Mr.  Liqyd^  for 
the  Defendant. 

jETotDe  y.  Xior^  Dartmouth  {a\  Alcock  v.  S2bp^  (ft),  Col- 
lins v.  Collins  {c)j  Bethune  v.  Kennedy  {d)^  Cory  v.  Cby^(^}9 
Clifton  ▼.  Cockbum  {g)j  MousUy  v.  Cbrr  (^),  ilfi/b  v. 
ilfiUf  (f ),  Vincent  ▼.  Neacomhe  (^),  were  cited  ;  and  see 
Money  ▼.  GfM^.  (/) 


7%^  Master  o^  the  Rolls. 

This  case,  in  principle,  is  one  of  very  great  import- 
ance, and  considering  the  relation  of  the  parties,  is  in 
many  respects  of  a  very  painful  nature. 

If  I  thought  it  probable,  that  I  could  come  to  a 
conclusion  at  all  differing  from  that  to  which  I  have 
arrived,  after  having  attended  with  every  care  to  the 
arguments  during  the  discussion,  I  should  certainly  take 
time  for  further  consideration,  but  having  formed  an 
opinion  which  appears  to  me  satisfactory,  I  ought  not 
to  delay  declaring  it. 

The  first  question  in  this  case  is,  whether  the  parties 
are  bound  by  an  account  and  an  alleged  agreement,  pur- 
porting to  have  been  settled  and  made  between  them  on 
the  7th  of  October  1830;  and  if  not,  then  this  question 

arises, 


(fl)  7  Vet,  137. 

ib)  2  Mylne  ^  K.  699. 

(<?)  Id.  705. 

(d)  1  Mylne  4^  Craig,  114. 

{e)  1  Ves.  sen.  19. 


(g)  5  Mylne  4*  K.  76. 
{h)  Id.  205. 
(t)  7  ^m,  501. 
(*)  1  Vounge,  599. 
(/)  1  Drury  ^  W.  394. 
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arises,  upon  what  principle  are  the  rights  of  the  Plain- 
tifl^  as  representative  of  Mrs.  Andree  under  the  will  of 
ber  second  husband,  to  be  decided  ?  On  the  other  hand^ 
if  the  account  is  held  to  be  a  settled  account,  it  is  then 
to  be  considered,  whether  there  are  not  such  specific 
errors  apparent  on  the  account  itself,  as  to  entitle  the 
Plaintiff  to  surcharge  and  falsify  it. 

[His  Lordship,  after  having  stated  the  will  and  death 
of  the  testator,  the  acquiescence  of  the  executor  in  the 
widow's  receiving  the  whole  rent,  the  circumstances  at* 
tending  the  recovery  of  the  arrears  of  the  annuity,  and 
the  letters  of  the  1  Sth  and  27th  of  Februaty  1 880,  con- 
tinued.] 


47 


1889. 


PiCKBBINO 

Ficnaxno. 


In  the  suit  for  the  recovery  of  the  arrears  of  the  an- 
nuity, Mr.  Johnson  acted  as  solicitor  for  the  Plaintifis, 
that  is  for  Mrs.  Andree^  as  well  as  for  the  Defendant, 
J5.  IL  Pickerings  and  this  should  certainly  be  borne  in 
mind  throughout  the  whole  of  this  case* 

Very  soon  after  the  date  of  the  letter  of  the  27th  of 
Febrtiary^  the  Defendant  caused  a  case  to  be  laid  before 
Mr.  Bdl  for  his  opinion :  he  therein  stated  that  a 
question  had  arisen,  whether  Mrs*  Andree  (who,  it  must 
be  observed,  during  the  whole  of  this  period  had  been 
receiving  it,  with  his  concurrence  and  assistance),  was 
entitled  to  the  whole  amount  of  the  income  of  the 
testator's  estate  as  it  stood  at  his  death.  Instead  of 
communicating  this  doubt  to  her  or  to  Mr.  Johnson^ 
who  was  acting  as  solicitor  for  Mrs.  Andree^  as  well 
as  for  him,  he  caused  a  case  to  be  framed,  or  probably 
prepared  it  himself,  and  laid  it  before  Mr.  BeU  for  his 
opinion.  That  case  did  not,  however,  set  forth  the 
will,  but  it  stated  what  was  represented  to  be  the  sub- 
stance  and  effect  of  the  will,  and  it  did  not  represent  the 

facts 
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iiicts  as  they  stood ;  I  think  very  slightly  of  the  alter- 
ation of  names,  except  for  this,  —  that  if  the  names  had 
been  truly  stated  and  the  will  had  been  correctly  set 
forth,  it  would  then  have  appeared  upon  the  case  itself, 
that  the  remainder-man  was  also  the  executor,  whereas, 
in  the  mode  the  case  was  put,  it  appeared  that  the  re- 
mainder-man was  a  distinct  person  from  the  executor, 
and  it  was,  thierefore,  quite  impossible  for  Mr.  Bell  to 
form  any  notion  that  any  question  had  arisen,  or  could 
arise,  with  respect  to  the  conduct  of  the  executor  and 
remainder-man  towards  the  tenant  fo^  life. 


The  Defendant  now  states,  that  this  case  was  laid 
before  Mr.  Bell  for  his  own  guidance  and  with  regard 
to  his  own  interest  alone :  I  am  under  the  necessity  of 
saying  that  this  statement  appears  to  me  to  be  incon- 
sistent with  the  case,  for  the  statements  and  questions 
which  appear  in  the  case  necessarily  lead  to  the  con- 
clusion, that  it  was  submitted  for  the  opinion  of  counsel 
on  behalf  of  all  parties  interested.  This  case,  then, 
did  not  represent  the  facts  truly  —  it  did  not  state, 
that  during  the  whole  period  the  tenant  for  life  had 
been  receiving  these  monies  with  the  consent  of  the 
remainder-man  and  executor;  but  it  did  state  that 
claims  had  been  set  up,  which  had  never  been  suggested 
to  one  at  least  of  the  parties :  it  set  forth  besides,  a 
number  of  valuations,  which,  in  one  view,  may  be  con- 
sidered as  valuations  for  the  purpose  of  shewing  the 
practical  case  or  practical  point  on  which  the  questions 
arose,  but  in  another  might  have  a  very  different  aspect, 
as  being  calculated  to  shew  that  the  parties  whdse  inr 
terests  were  to  be  affected  by  that  opinion  perfectly 
understood  their  position,  and  knew  the  effect  on  their 
interests  of  that  opinion  if  they  should  think  fit  to  act 
upon  it.  The  opinion  was  given  on  the  20th  of  March, 
and  for  any  thing  that  appears  to  the  contrary,  the  De- 
fendant 
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fendant  having  in  his  possession  that  document,  which        1889. 
was  afterwards  considered  by  him  to  be  so  important,  as     ^c^J^iuig 
determining  the  rights  between  himself  and  his  mother,  v* 

kept  it  entirely  to  himself  from  the  20th  of  March  to  the 
3d  qX  August;  so  that  during  the  whole  of  that  period 
he  had  the  opportunity  of  considering  what  was  the  most 
advantageous  mode  of  using  that  opinion  for  his  own  in- 
terest;  but  instead  of  giving  Mrs.  Andree  the  opportunity 
of  considering  it  before,  the  money  became  payable,  h^ 
kept  her  in  perfect  ignorance  of  it,  till  about  the  time 
when  the  money  was  to  be  paid,  and  then  he  says,— 
*'  Agree  to  this,  or  wait  until  such  time  as  the  point 
raised  between  us  can  be  decided."  Considering  that 
no  question  whatever  had  then  been  raised  between  the 
parties,  either  on  the  construction  of  the  will,  or  on  her 
rights  as  tenant  for  life  under  it, — considering  that  the 
suits  had  been  prosecuted  in  their  joint  names  for  the 
recovery  of  a  sum  in  which  they  had  each  an  interest,  ^- 
that  at  the  end  of  the  suit  it  was  necessary  that  they  should 
come  to  an  account  for  the  purpose  of  dividing  that  sum 
between  them,  for  in  any  view  of  the  case  each  had  some 
interest,  —  considering  that  Mr.  Pickering  had  raised 
a  most  important  question  affecting  her  right  to  the 
whole  income  which,  with  his  assistance,  she  had  been 
in  the  habit  of  receiving  for  twenty-nine  years  —  nothing 
seems  to  me  more  extraordinary,  under  such  circum- 
stances, than  the  conduct  pursued  by  the  Defendant  on 
the  occasion. 

Having  obtained  the  opinion  of  Mr.  Belt  he  em- 
ployed •an  accountant,  not  confining  him  to  that  opi- 
nion but  proposing  an  important  addition  to  the  mere 
matter  of  account;  what  appears  from  the  account 
is  this:  he  says  the  widow  has  received  the  whole 
rent  of  the  leasehold  which,  according  to  the  opinion, 
was  more  by  2Sl.  3s.  6d.  a  year  than  she  was  entitled 

Vol.  II.  E  to; 
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to;  this  in  the  total  amounted  to  6SSL  ISs.  Sd.  On 
the  other  hand  he  says  to  the  widow,  you  are  en- 
titled to  an  annuity  of  a  certain  amount,  I  am  the  ac- 
countant, I  will  compute  it  for  you,  and  I  find  there  is 
coming  to  you,  in  that  respect,  960/.,  and  deducting  the 
6SSL  ISs.  Sd.j  276L  &s.  9d.  appears  due  to  you;  but 
then  he  says,  you  will  not  for  the  future  be  entitled  to 
the  whole  rent  of  lOS/.,  but  to  79/.  16x.  Sd.  only,  and 
as  I  compute,  you  will  be  entitled  to  the  interest  of  the 
surplus  residue,  amounting  to  108/.  Is,  per  annum,  and 
to  276/.  6s.  9d.  cash.  That  would  have  been  the  ac- 
count  made  out  according  to  the  opinion  of  Mr.  Bell. 
Instead  of  sending  such  an  account  or  anything  like  it, 
the  Defendant  makes  this  sort  of  arrangement :  —  he 
proposes  that  she  shall  purchase  the  23/.  Ss.  6J.,  which 
was  the  overplus  of  the  rent  of  the  leasehold  beyond 
what  she  was  entitled  to  receive,  and  that  she  shall  sell 
the  108/.  1^.,  to  which  she  was  entitled  for  life,  and  he 
reckons  this  at  two  and  a  half  years'  purchase,  and  by 
that  calculation  212/.  Ss.  dd.  more  becomes  due  to  her, 
which,  added  to  the  sum  of  276/.  65.  9d.  in  cash  she 
was  entitled  to  receive,  makes  up  the  488/.  105.  6d. 
He  was  therefore  proposing,  not  a  mere  settlement  of 
the  account,  but  a  settlement  of  the  account  conjoined 
with  an  agreement  for  the  sale  and  purchase  of  annual 
sums  in  a  complicated  mode ;  this  could  not  be  effected 
without  a  positive  and  clear  agreement  between  these 
parties  for  the  purpose.  This  was  the  situation  of 
things  and  what  he  was  proposing  to  do,  when  he  writes 
this  letter :  —  [His  Lordship  read  the  letter  of  the  3d  of 
August  1830  and  proceeded.]  Not  the  smallest  allusion 
to  there  being  any  doubt  whatever  as  to  the  correctness 
of  the  opinion  which  Mr.  Bell  had  formed  on  the  sub- 
ject, —  not  the  smallest  allusion  to  the  effect  that  might 
have  been  produced  by  his  acquiescence,  or  rather  by 
his  active  participation  in  the  payments  which  had  so 

many 
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many  years  been  made  to  this  lady,  but  assuming  as 
clear  that  the  opinion  was  correct,  —  assuming  and 
clearly  representing  that  the  account  was  framed  in 
conformity  with  the  opinion  which  had  been  given. 

Mrs.  Andree  received  this  account  on  the  Sd  of  August^ 
the  Master's  report  was  made  on  the  4th  of  August  and 
was  immediately  confirmed ;  the  case,  I  presume,  was, 
as  it  was  intended,  set  down  as  a  short  cause,  and  the 
decree  was  made  on  further  directions  on  the  14th  of 
August.  XHis  Lordship  here  referred  to  the  question 
of  interest  on  the  arrears  of  the  annuity  recoverable 
from  Ward!%  estate, 'and  a  letter  of  the  10th  of  At^ust^ 
and  to  the  expression  in  'Mrs.  Andree's  letter  of  Slst  of 
August^  **  I  declined  as  you  desired  me,''  and  pro- 
ceeded.] From  this  it  appears  to  me,  that  Mrs.  Andree 
considered  an  intimation  of  the  Defendant's  opinion  as 
a  desire,  and  acted  upon  it  accordingly.  The  money 
amounting  to  40472*  5s.  Sd.  was  received  by  the  Plain- 
tiff on  the  28th  of  August,  and  we  approach  the  time 
when  this  agreement  was  made. 

The  first  letter  after  this  is  from  Mrs.  Andree,  and  it 
is  dated  the  Slst  of  August.  [His  Lordship  read  it  and 
proceeded.] 

It  is  to  be  recollected  that  this  was  an  old  lady 
of  eighty-six  who  was  writing  to  her  son,  the  executor 
of  the  will  of  her  deceased  husband,  and  the  person 
entitled  in  remamder  to  the  property  which  she  was 
to  enjoy  for  her  life,  and  who  was  also  the  person  on 
whom  it  is  perfectly  clear  she  relied,  as  being  likely 
religiously  to  advise  her  for  her  benefit,  llie  answer 
was  dated  the  4th  of  September.  [His  Lordship  read 
it] 
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This  letter  has  been  relied  on,  and  under  the  drcum- 
stances  of  the  case,  must  necessarily  be  relied  on  as  shew- 
ing, that  the  Defendant  intended  that  his  mother  should 
act  entirely  independent  of  him,— that  she  should  have  a 
legal  adviser  competent  to  protect  her,  and  that  under  the 
circumstances  of  this  case  it  amounted  to  this,  —  that  he 
was  acting  as  a  solicitor  quite  adversely,  and  that  she 
had  a  solicitor  of  her  own  quite  adverse — that  the  two 
parties  had  an  equal  degree  of  knowledge  on  the  sub- 
ject, and  were  acting  fairly  in  all  respects,  each  for  their 
respective  interests — and  that  under  such  circitmstancea, 
the  agreement,  whatever  it  was,  must  be  binding  be- 
tween them. 


I  must  say  I  do  not  think  that  this  is  the  real  state  of 
the  circumstances  in  thb  case.  Mrs.  Andree  was  dis- 
posed to  rely  and  did  rely  on  the  Defendant,  and  it  is 
not  enough  in  such  a  case  for  him  to  say,  **  Don't  trust 
me,  go  to  Mr.  Grqjan  or  somebody  else,  who  will  advise 
you:*'  he  could  not  in  that  way,  divest  himself  of  the 
duties  of  the  situation  in  which  he  stood  with  regard 
to  her,  at  the  time  of  this  transaction,  *- he  could  not 
divest  her  mind  of  the  feeling  of  confidence  she  enter- 
tained, or  of  the  natural  influence  which  from  his 
situation  he  must  have  had  over  her.  It  appears  that 
she  complained  and  felt  hurt  and  surprised  at  his  not 
coming  to  her  *<  and  settle,  if  there  was  occasion  for  any 
settlement;"  she  did  not  imagine  and  could  not  expect 
that  he  would  wrong  her,  but  believed  he  would  act 
perfectly  right.  It  is  not  an  answer  to  this  to  say^ 
*^  I  shall  take  to  -myself  the  scJicitor  in  whom  you  have 
confidence,  of  whom  you  have  a  high  opinion,  and  you 
may  go  to  Mr.  Grqjan^  or  some  other  solicitor  who  will 
advise  you."  Mr.  Grqjan^  whom  she  had  known  from 
his  infancy,  was  probably  the  person  to  whom  she  would 
resort ;  and  it  is  also  very  possible,  that  she  did  not 
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know  another  person  in  the  world  to  whom  she  could 
go,  except  the  Defendant  her  son,  Mr.  Grqjan  and  Mr. 
Jt^nsofu  The  Defendant  thought  fit  to  refuse  to  com- 
municate with  her  except  in  this  way, — the  services 
of  Mr.  Johnson  he  assumed  to  himself,  iand  Mr.  Grqjan 
was  then  the  only  person  left  to  her. 

After  this  Mrs.  Andree  seems  to  have  looked  into 
these  papers,  and  then  comes  the  letter  on  which  the 
Defendant  in  this  case  places  his.  principal  reliance. 
[His  Lordship  read  the  letter  of  the  14th  of  Septem^ 
ber  1880,  and  proceeded.]     What  does  appear  from 
this  letter  is  this :  *^  I  cannot  have  this  matter  settled 
without  Mr.  Grqfan  or  somebody  else:  when  Mr.  Grqjan 
conies  to  town  I  will  send  him  the  papers.     But  this 
b  tbe  most  astonishing  thing  that  ever  was :  from  the 
year  1801,  when  my  husband  died,  till  now,  the  year 
1830,  with  your  entire  concurrence  and  with  your  as- 
sistance, both  of  us  knowing  perfectly  well  the  will  of 
the  testator,  I  have  been  in  the  full  receipt  of  this  in- 
come, and  now  Mr.  BeU  tells  me,  in  his  opinion,  I 
have  received  more  than  I  ought,  and  I  am  now  called 
on  to  refund :  surely  this  must  be  wrong.^     It  is  as- 
sumed that  because  she  says  this,  that  she  was  therefore 
in  a  condition  to  have  the  matter  newly  investigated  — 
newly  inquired  into,  and  to  have  the  account  taken  on 
a  different  principle.      It  must  be  observed,  that  this 
letter  does  not  in  any  way  suggest  that  any  thing 
more  than  the  account  had  been  proposed  to  her,  but 
she  is  astonished  that  she  should  be  held  not  entitled  r 
to  that,  which  for  twenty-nine  years  she  had  been  in 
the  constant  receipt  of.     What  answer  does  the  De- 
fendant make  to  that  letter  ?     *^  Madam,  I  am  glad  to 
find  from  your  letter  that  you  understand  the  papers, 
&C.''    I  am  under  the  necessity  of  stating,  the  letter  does 
not  in  any  way  shew  that  she  understood  them.     How 
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does  it  appear  that  she  understood  what  was  proposed 
respecting  the  sale  and  the  purchase  of  the  income? 
She  understood)  it  is  true,  that  Mr.  Bell  had  stated  she 
was  not  entitled  to  that  which  she  had  received ;  but 
no  inference  wha^ver  arises  that  she  understood  the 
papers. 

The  eflTect  of  the  Defendant's  answer  is  this :  —  *'  Be 
thankful  for  that  which  I  offer  you,  for  if  justice  were 
done,  not  only  would  you  have  nothing,  but  you  would 
be  my  debtor  ?"  and  this  communication,  be  it  recol- 
lected, comes  from  the  executor  —  from  her  son  — 
firom  the  person  who  up  to  this  time  had  been  direct- 
ing the  operations  of  the  solicitor,  if  not  acting  as  the 
solicitor  himself— from  the  person  in  whom  she  ex- 
presses the  confidence  which  she  had  done  in  her  pre- 
vious letter. 


1  am  not  surprised  that  after  this  letter  of  the  17th 
of  September^  the  matter  was  so  easily  settled  between 
Mr.  Grqjan  and  Mr.  Johison  —  it  was  on  the  24th  that 
the  first  communication  took  place  between  them.  There 
is  nothing  to  shew  that  the  matters  which  were  prin- 
cipally to  be  discussed  between  these  parties  ever  were, 
in  any  way,  called  to  the  attention  either  of  this  lady  or 
of  Mr.  Grqjan^  who  was  acting  as  her  solicitor,  but  the 
matter,  as  far  as  I  can  judge  of  it  from  the  evidence, 
was  treated  as  a  question  of  account,  to  be  settled  in 
conformity  with  the  opinion  given  by  Mr.  Bell.  It  was 
most  important  that  the  opinion,  (seeing  that  it  had  been 
given  on  a  case  not  stating  the  words  of  the  will,  though 
it  was  most  important  that  the  words  themselves  of  the 
will  should  be  set  forth  verbatim,)  should  have  been 
submitted  to  the  consideration  of  some  other  competent 
person,  who  might  have  the  opportunity  of  consider- 
ing the  whole  will ;  but  it  was  assumed  in  this  pro- 
ceeding, 


CASES  IN  CHANCERY. 


55 


oeeding,  that  the  opinion  had  been  correctly  formed, 
that  no  weight  was  to  be  attached  to  the  acquiescence 
of  the  executor  for  twenty-nine  years,  that  the  valuations 
stated  in  the  account  were  all  of  them  correct  There 
is  not  the  least  evidence  to  shew,  that  in  the  Intervening 
time  Mr.  Grrgan  had  laid  a  case  before  counsel  for  his 
advice  on  behalf  of  Mrs.  Afidree,  and  though  I  am  told 
at  the  bar  that  I  must  assume  he  did,  there  is  not  the 
slightest  circumstance  which  can  give  a  colour  to  any 
such  conclusion. 
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In  the  course  of  the  discussion  which  took  place  be« 
tween  Mr.  Grqfan  and  Mr.  Johnson,  Mr.  Grqjan  ex- 
pressed himself  sadsfied,  —  he  said  the  account  was  not 
only  an  account  in  conformity  with  the  opinion,  but  was 
liberally  framed  in  conformity  with  the  opinion;  on  a 
subsequent  occasion  Mr.  Grqjan  calls,  and  says  he  has 
communicated  with  Mrs.  Andree,  who  is  equally  satis- 
fied ;  he  then  obtains  the  signature  of  Mrs.  Andree  to  a 
memorandum  of  the  agreement,  which  is  in  these  words : 
*'  We  do  hereby  declare  that  this  account  is  approved 
of  by  us,  and  that  the  same,  as  to  the  matters  therein 
referred  to,  contains  our  agreement  in  respect  thereof, 
and  which  we  do  hereby  confirm."  These  words,  be- 
yond all  doubt,  are  large  enough  to  cover  all  that  is  de- 
manded, and  if  this  agreement  had  been  fairly  entered 
into^  —  if  the  matters  in  question  had  been  really 
brought  to  the  notice  of  Mr.  Grqjan^  and  had  been  pre- 
sented to  him  in  a  form,  in  which  ordinary  attention  to 
business  would  enable  him  to  discover  what  were  the 
points  arising  between  the  parties,  I  should  then  have 
said,  it  would  be  extremely  difficult  mdeed  to  set  aside 
this  account ;  but  I  am  of  opinion  that  this  transaction 
was  so  managed,  that  it  was  not  in  the  power  of  any 
person  transacting  business  in  the  ordinary  manner  to 
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come  to  the  real  truth  and  to  observe  the  effect  oF  the 
account  here  rendered.  I  do  not  find  that  the  least  in- 
timation was  given  of  the  most  material  part  of  the 
account,  namely,  the  purchase  and  the  sale  of  the  in- 
come, and  certainly  I  do  not  find  that  the  most  material 
circumstance  affecting  the  interest  of  Mrs.  Andree  was 
brought  forward. 

When  parties,  whose  rights  are  questionable,  have 
equal  knowledge  of  facts  and  equal  means  of  ascertain- 
ing what  their  rights  really  are,  and  they  fairly  en- 
deavour to  settle  their  respective  claims  among  them- 
selves, every  court  must,  feel  disposed  to  support  the 
conclusions  or  agreements  to  which  they  may  fairly 
come  at  the  time;  and  that  notwithstanding  the  sub- 
sequent discovery  of  some  common  error;  and  if  in  this 
case  the  parties  had  been  on  equal  terms,  the  agreement 
might  have  been  supported.  But  the  parties  were  not 
on  equal  terms;  and  moreover,  I  am  of  opinion  that 
under  the  circumstances,  it  was  the  duty  of  the  De- 
fendant to  see  that  the  nature  of  the  transaction  was 
fully  explained  to  his  mother,  and  to  see  that  she  was 
placed  in  a  situation  to  have  the  question  properly  con- 
sidered on  her  behalf;  and  whatever  may  have  been  his 
intention  in  this  respect  (for  I  do  not  think  it  necessary 
to  impute  to  him  an  intentional  fraud  throughout  the 
transaction),  I  am  of  opinion  that  he  did  not  perform 
this  duty  —  and  on  the  whole  it  appears  to  me  diat  he 
is  not  entitled  to  the  benefit  of  the  settled  account,  and 
that  the  agreement  must  be  set  aside. 


The  next  question  which  arises  in  this  case  is,  as  to 
the  construction  of  the  will,  and  what  were  the  rights  of 
Mrs.  Andree  under  it.  Questions  of  this  nature  cannot 
be  perfectly  clear,  but  the  Court  endeavours  on  all  oc- 
casions of  this  kind  to  ascertain  from  the  whole  will  the 

intention 


CASES  IN  CHANCERY. 


57 


intention  of  the  testator,  and  when  that  is  ascertained,  it 
becomes  the  duty  of  the  Court  to  carry  it  into  effect* 
No  doubt  the  general  rule  is  this:  — that  if  the  residue 
of  an  estate  be  given  to  one  for  life,  with  remainder  to 
another,  then,  it  being  clearly  the  intention  of  the  tes- 
tator that  the  person  in  remainder  shall  have  something, 
the  Court,  in  order  to  arrange  the  rights  of  the  two  par- 
ties, adopts  the  rule  so  often  referred  to  and  not  dis- 
puted; but  if  the  Court  finds  in  the  will  sufficient  to 
shew  an  intention  of  the  testator,  that  the  legatee  for 
life  should  enjoy  the  property  in  the  state  in  which  it 
stood  at  the  time  of  the  testator's  death,  then  that  in- 
tention must  be  carried  into  effect* 
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There  is  an  obscurity  which  frequently  arises  in 
these  cases,  from  the  use  that  is  made  of  the  term 
•*  specific  legacy :  '*  when  the  word  "  specific "  is  used 
on  such  an  occasion  as  this,  I  do  not  think  it  is  used 
in  the  ordinary  sense  in  which  **  specific  **  is  applied  to 
a  legacy,  —  it  is  used  to  this  extent  only,  that  the  pro- 
perty is  to  be  specifically  enjoyed.  That  is  the  mean- 
ing of  the  term,  and  is  the  view  taken  by  Sir  John 
Leach,  and  which  has  been  since  acted  on  by  the  Lord 
Chancellor.  The  question  on  this  will,  therefore,  is, 
whether  the  testator  giving  the  property  absolutely  to 
his  widow  for  life,  did  intend  her  to  enjoy  it  in  the  way 
he  had  it  himself.     [His  Lordship  stated  the  will.] 


It  is  to  be  observed  on  this  will,  that  there  is  a 
direct  gift  to  her,  for  life,  of  all  the  particulars  therein 
enumerated;  it  is  made  subject  to  payments  some  of 
which  are  annual  payments,  to  annuities,  and  to 
insurances  the  particulars  of  which  are  not  stated, 
except  the  one  mentioned  in  the  codicil ;  whatever  they 
were,  the  annuities  and  insurances  were  to  be  paid  by 
her,  he  giving  to  her,  for  her  life,  the  rents,  dividends, 
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annual  produce  and  profits,  and  the  use  and  enjoyment 
of  all  his  estate,  whether  real  or  personal,  for  and  during 
the  term  of  her  natural  life,  subject  to  the  payments 
afier  mentioned.  I  have  looked  at  this  many  times,  and 
I  think,  on  tlie  whole,  that  it  is  a  case  in  which  the  tes- 
tator has  given  to  her  the  use  and  enjoyment  of  the 
interest  and  rents  and  produce  of  his  estate,  as  it  stood 
at  the  time  of  his  death ;  I  have,  therefore,  come  to  a 
conclusion  on  this  will  contrary  to  that  which  was  formed 
by  Mr.  Bell  on  the  statement  made  by  the  Defendant. 
This  appears  to  me  to  be  the  proper  construction  of  the 
will,  and  the  account  between  these  parties  must,  there- 
fore, be  taken  on  that  footing. 

Decree  accordingly  for  the  PlaintiflF  with  costs. 


Affirmed  by  the  Lord  Chancellor,  July  10th,  1839. 
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nnHIS  was  a  motion  on  behalf  of  the  Plaintifi^  to  take 
•*-    off  the  file,  on  the  ground  of  irregularity,  certain 


exceptions  for  impertinence,  which  had  been  filed  by  the 


The 


A  clerk  in 

court,  who 

acted  both  for 

the  Plaintiff 

and  Defend- 

ants^appliedto  Defendants  to  the  amended  bill 

the  Plaintiff's 

solicitor  for 

the  names  of  commissioners  to  take  the  Defendants*  answer:  Held,  that  this  must 

be  considered  as  a  step  taken  by  him  on  behalf  of  the  Defendants,  although  it  was 

sworn  that  no  instructions  had  been  given  by  the  Defendants  to  the  clerk  in  court 

for  preparing  a  commission,  and  that  such  application,  if  any,  had  been  made  by  him 

in  the  character  of  clerk  in  court  of  the  Plaintiffs. 

A  Defendant,  after  having  appeared  to  an  amended  bill,  obtained  an  order  for  the 
delivery  out  of  court  of  his  papers,  to  enable  him  to  prepare  his  answer,  and  afler 
the  time  for  answering  had  expired,  applied  to  the  Plaintiff  for  names  of  commis- 
sioners to  join  in  taking  his  answer:  Held,  that  he  could  not  afterwards  refer  the 
bill  for  impertinence. 
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The  Defendants  answered  the  original  bill,  and  after-        1839. 
wards  deposited  in  court  the  documents  admitted  to  be       g^^v^ 
in  their  possession.     On  the  16th  of  April  18S99  the  o. 

PlaintiflPy  filed  his  amended  bill,  to  which  the  De-  at**hou8i. 
fendants  appeared  on  the  following  day ;  the  time  for 
demurring  expired  on  the  28th  of  Aprils  and  on  the  80th 
of  Iday  the  Defendants  obtained  an  order  for  the  de- 
livery out  of  court  of  the  documents  for  the  purpose  of 
preparing  theur  answer.  The  time  for  answering  the 
amended  bill  expired  on  the  5th  of  June^  and  on  the 
following  day  (the  6th  of  June),  the  Defendants'  clerk 
in  court,  who  also  acted  as  the  clerk  in  court  for  the 
Plaintiff,  sent  a  note  to  the  Plaintiff's  solicitors,  request- 
ing the  names  of  commissioners  to  be  appointed  on 
behalf  of  the  Plaintiff,  to  see  the  answer  of  the  Defend- 
ants to  the  amended  bill  taken.  The  Plaintiff's  solicitors 
replied  on  the  12th  ofjtme,  that  the  Plaintiff  would  not 
join  in  the  commission,  and  on  the  same  day  wrote  to 
the  Defendants'  solicitor,  stating  they  were  anxious  for 
the  answer  and  requesting  to  be  informed  when  it  would 
be  filed.  No  answer  was  returned ;  but  on  the  17th  of 
June  the  Defendants  filed  exceptions  to  the  Plaintiff's 
amended  bill  for  impertinence. 

It  was  now  moved  on  behalf  of  the  Plaintiff,  that 
these  exceptions  should  be  taken  off  the  file  for  irre- 
gularity. 

An  affidavit  was  made  on  behalf  of  the  Defendants, 
stating  **  that  no  instructions  had  ever  been  given  to  the 
clerk  in  Court  for  the  said  Defendants  to  prepare. a 
commission  to  take  their  answer  to  the  amended  bill," 
and  that  *^  if  any  such  note  asking  for  commissioners' 
names  had  been  given  by  the  said  clerk  in  court,  as  was 
stated,  that  such  note  had  been  given  by  the  clerk  in  court 

in 
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1889.        in  his  character  of  Plaintiff's  clerk  in  court,  and  not  of 

^"tT'V^^^     Defendants*  clerk  in  court*' 
Beatan 

V, 

Watbehousi.      Mr^  Pembertm  and  Mr.  Beavan,  in  support  of  the 

motion. 

Where  a  party  takes  any  step  in  the  cause,  he  cannot 
afterwards  refer  his  opponent's  previous  pleadings  for 
impertinence,  though  he  may  for  scandal :  thus,  where 
the  defendant  has  obtained  an  order  for  time  to  answer, 
Ferrar  v.  Ferrar  (a),  or  has  submitted  to  answer,  Anon^ 
ymous{b\  he  cannot  refer  the  bill  for  impertinence;  a 
party  cannot  refer  an  affidavit  for  impertinence  after  he 
has  filed  a  counter-affidavit  in  opposition ;  Be  Bmt(m{c)i 
Heeling  V.  Hoskins.  {d)  The  order  therefore  procured 
by  the  Defendants  for  the  delivery  out  of  court  of.  the 
papers  prevents  the  reference  for  impertinence ;  secondly, 
the  note  calling  for  commissioners'  names  was  a  sub- 
mission to  answer,  and  had  a  similar  effect;  and  thirdly, 
since,  by  the  new  general  rules,  orders  for  time  to  answer 
are  rendered  unnecessary,  and  the  Defendant  must  de- 
mur, if  at  all,  within  twelve  days,  he,  by  allowing  that 
period  to  expire,  submits  to  answer,  and  has  therefore 
no  longer  the  right  to  refer  the  bill  for  impertinence. 
The  Defendants  ought  to  have  taken  the  step  earlier; 
it  would  be  a  great  hardship  on  a  Plaintiff  to  be  pre- 
vented enforcing  an  answer  after  expiration  of  the  time 
for  answering,  by  means  of  a  reference  of  this  description 
obtained,  as  of  course,  by  a  Defendant  who  at  the  time 
is  actually  in  default. 

Mr.  Kindersley  and  Mr.  Bogers^  corUrd. 

Under 

(a)  1  Dickent,  173.  Beckford ▼.  Skewes,  8  Sim.  206.; 

(b)  S  Vet,  sen.  630.  and  Jeffray  v.  M'Cabe,  1  Ruu.  i 
\c)  1  Ruii.  380.  M.  739. 

{d)  3  Ruti.  319.;    and    see 


Watbihoobx. 
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Under  the  old  practice,  a  party  might  demur  at  any        18S9. 
time  prior  to  obtaining  an  order  for  time,  and  until       b^^vak 

such  an  order  was  actually  obtained  he*  might  refer  for  v. 

impertinence;  the  new  orders  do  not  limit  the  time, 
within  which  such  exceptions  are  to  be  taken,  and  the 
old  practice  now  prevails;  the  time  for  referring  does 
not  therefore  expire  with  the  time  for  demurring,  but 
on  an  order  for  further  time  to  answer  being  obtained 
by  the  Defendants. 

The  application  for  the  names  of  commissioners  was 
a  step  taken  by  the  clerk  in  court  as  representing  the 
Plaintifi^  and  cannot  therefore  be  objected  to  as  a  step 
taken  by  the  Defendants  so  as  to  prevent  their  after- 
wards filing  exceptions  for  impertinence. 

The  order  for  the  delivery  out  of  papers,  was  obtained 
before  the  pleadings  had  been  laid  before  counsel  and 
the  alleged  impertinence  discovered,  and  it  ought  not  to 
prevent  the  Defendants  filing  exceptions,  as  there  has 
been  no  delay.  They  cited  Nedby  v.  Nedby  (a),  where, 
after  the  time  for  demurring  had  expired,  the  defendant 
filed  exceptions  to  the  bill  for  impertinence,  which  were 
allowed,  and  seven  days  afterwards  he  demurred,  the 
Vice-Chancellor  held,  that  this  was  regular.  They 
also  cited  Anonymous,  {b) 

The  Master  of  the  Rolls. 

The  question  is,  whether  these  exceptions  ought  or 
ought  not  to  be  taken  off  the  file.  The  amended  bill 
was  filed  on  the  16th  of  Aprils  and  an  appearance  was 
entered  to  it  on  the  next  following  day.  Seven  weeks 
are  allowed  by  the  general  orders  of  the  Court  for 
putting  in  an  answer  to  an  amended  bill,  and  the  time 

expired 

(a)  S  ^m.  354.  {f)  Mot.  71. 
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1889.        expired  on  the  5th  of  June.    The  Defendants  thought 

*^"*^*'^"^     fit  to  employ,  as  clerk  in  court,  the  same  person  Who 

V.  was  the  clerk  in  court  of  the  Plaintiff,  and.  on  the  6th 

Watiehouse,  ^f  jj^^  ^|j jg  ^jg,.j^  Iq  court  writes  a  note  to  the  solicitors 

of  the  Plaintiff,  to  ask  whether  he  would  join  in  a  com- 
mission to  take  the  answer  of  the  Defendants.  It  is 
said,  it  was  the  clerk  in  court  of  the  PlainUff  who 
made  this  request,  and  that  b  to  some  extent  true,  but 
how  came  it  into  his  mind  to  make  this  communication 
to  the  solicitors  of  the  Plaintiff?  It  must  have  beea 
suggested  to  him  in  the  course  of  his  duty  as  clerk  in 
court  of  the  Defendants.  If  parties  think  fit  to  employ 
persons  in  this  way  who  have  conflicting  duties,  they  must 
take  the  consequences  of  it,  and  I  must  hold  that  the 
suggestion  which  was  made  by  the  clerk  in  court  in  one 
character,  to  himself  in  another,  must  have  all  the  efiect 
that  is  imputed  to  it  by  tiie  Plaintiff,  and  must  be  con- 
sidered as  made  by  the  clerk  in  court  of  the  Defend- 
ants, and  as  a  step  taken  on  their  behalf,  with  a  view 
to  get  their  answer  sworn.  The  time  for  answering 
having  expired,  there  being  this  intimation  actually 
given,  that  the  answer  was  about  to  be  put  in,  and  an 
order  having  also  been  obtained  that  papers  might  be 
taken  out  of  court  to  enable  these  Defendants  to  pre- 
pare their  answer  (which  I  do  not  consider  immaterial), 
I  think  it  is  made  out  very  clearly,  that  there  have  been 
such  proceedings  as  rendered  it  improper  for  them 
afterwards  to  file  exceptions  to  the  bill  for  impertinence; 
I  therefore  think  that  this  motion  ought  to  be  granted, 
with  costs. 
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RIPPON  V.  NORTON.  june  26. 

T^R.  RIPPON  being  possessed  of  the  copyright  of  Property  was 
"^"^  printed  and  manuscript  books    and   of  certain  j^'^^y  hjg 
copies  thereof  on  hand,  by  deed  dated  in  January  1832,  father,  until  he 
in  consideration  of  the  natural  love  and  affection  which  ^he  benefit  of 

he  had  for  his  son  Jchn  Rippon^  assiimed  the  same  to  ^®  In8olvent 

ri-     ^        •©  Debtors' Act, 

trustees,   upon   trust,   during  the  natural   life  of  Dr.  and  then  the 
Rippofij  to  permit  and  sifffer  him  and  his  assigns  to  ^^5*^,^^;^^^^^ 
manage  and  conduct  the  printing,  publishing  and  dis-  to  apply  it  in 
posing  of  the  said  printed  and  manuscript  books  and  *^^  to  rach*^ 


or 


publications  and  works  and  the  copies  thereof,  as  fully  person8,/( 
and  effectually  as  if  the  assignment  had  not  been  made;  iodgmgmid 
and  also  to  have,  hold,  receive,  take,  possess  and  enjoy  *f^^^^^^ 
all  the  profit,  benefit  and  advantage  arisen  and  pro-  famiiy,  as  the 
duced  and  to  arise  and  be  produced  therefrom,  and  gJJ^ufj^hinic 
the  copies  thereof  and  any  new  editions  of  the  same,  proper;  and 
for  his  own  absolute  use  and  benefit ;  and  after  his  de-  ^ease,  upon 
cease,  upon  trust  that  the  trustees,  during  the  natural  trust  for  such 
life  of  John  Rippon  the  younger,  should  permit  and  j,ji,  should 
suffer  him  to  manage  and  conduct  the  printing,  publish-  ?PI^i°t9  ^<1 
ing  and  disposing  of  the  said  printed  and  manuscript  appointment, 
books,  publications  and  works  and  the  copies  thereof,  {Hg^^HJ^Q 
and  should  permit  and  suffer  John  Rippon  the  younger  «A  R-  took  the 
to  have,  hold,  receive,  take  and  enjoy  all  the  profit,  insolvent 
benefit  and  advantage  arisen  and  produced  and  to  arise  S®*^if  U'  u  ^ ' 
therefirom,  for  his  and  their  own  use  and  benefit  during  children,  but 

his  natural  life,  in  the  mean  time  and  until  he  should  be  j**  T^^^u  ^ 

'  dead.    Held, 

declared  a  bankrupt,  or  seek  relief  under  or  take  the  that  his  chil- 
benefit  of  any  act  made  and  then  in  force  or  thereafter  to  ^^^^  ^^  |q, 
be  made  for  the  relief  of  insolvent  debtors,  or  enter  into  ^^nts,  became 
and  execute  any  deed  of  composition  with  his  creditors,  three  fourths 
or  bargain,  sell,  mortgage  or  otherwise  dispose  of,  by  ^^^  ^^  ^^ 
way  of  anticipation,  the  profits  or  produce  of  all  or  any  fourth  of  the 
of  the  said  printed  and  manuscripts  books,  publications  ^y °^erest  of 

and 
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1839.  and  worksi  or  the  copies  thereof  respectively,  to  any 
person  or  persons  whomsoever ;  and  from  and  after  the 
said  John  Bippon  the  younger  should  become  bankrupt 
or  insolvent,  or  execute  any  deed  of  composition,  or 
should  bargain,  sell,  mortgage  or  otherwise  dispose  of^ 
by  way  of  antidpation,  the  profits  or  produce  of  all  or 
any  of  the  said  printed  and  manuscript  books,  publica- 
tions, or  the  copies  thereof  respectively,  then  and  in  such 
case  the  said  trustees  or  the  survivor  of  them  or  the 
executors  or  administrators  of  such  survivor  should 
thenceforth,  during  the  then  remainder  of  his  natural 
life,  pay  and  apply  such  part  of  the  profits  and  produce 
of  the  said  printed  and  manuscript  books,  publications  and 
works,  copies  and  premises  as  would  have  been  payable 
or  have  belonged  to  him  during  his  life,  in  such  manner 
and  to  such  persons,  for  the  boards  lodging  and  sub- 
sistence  of  himself  and  his  Jamily,  as  the  said  trustees  or 
trustee  for  the  time  being  should  think  proper;  and  firom 
and  after  his  decease,  then  upon  trust  for  such  persons 
as  J.  Bippon  the  younger  should  appoint,  and  in  default 
and  until  such  appointment  in  trust  for  his  children. 

In  the  month  of  January  1834,  John  Bippon  the 
younger  took  the  benefit  of  the  Insolvent  Debtors*  Act, 
and  executed  the  usual  assignment  of  his  estate  and 
effects  to  his  assignees. 

Dr.  Bippon f  the  settlor^  died  in  1836,  and  at  his 
death  he  had  in  his  possession  a  number  of  copies  of 
the  works,  some  of  which  had  been  printed  before  the 
execution  of  the  deed  and  some  afterwards. 

The  trustees  named  in  the  deed  reftised  to  act,  and 
the  deed  contained  no  power  of  appointing  new  trustees. 

This  bill  was  filed  by  the  three  children  of  John  Bippon 
the  younger,  who  were  all  infants,  praying  the  establish- 
ment 
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ment  of  the  deed^  and  that  the  rights  of  the  parties  under 
it  might  be  ascertained,  and  that  new  trustees  of  it  might 
be  appointed. 

The  wife  oijohn  Bippon  the  younger,  and  the  mother 
of  his  children,  was  living  at  the  institution  of  the  suit, 
but  died  before  the  hearing. 

The  questions  in  the  cause  were,  first,  as  to  the  in- 
terests taken  by  the  Plaintiffs  and  the  assignees  of 
John  Rippon  the  younger  in  the  settled  property ;  and 
secondly,  whether  the  copies  of  the  works  which  had 
been  printed  after  the  date  of  the  deed,  in  the  lifetime 
of  Dr.  Rippony  were  subject  to  the  trusts. 

Mr.  Tinney  find  Mr.  Craig^  for  the  Plaintiffs,  the 
three  in&nt  children  of  John  Bippon  the  younger, 
contended  that  they  and  the  assignees  of  their  father 
were  entitled  to  the  property  in  equal  fourth  shares,  as 
tenants  in  common;  and  that,  consequently,  the  assignees 
of  John  Rippon  the  younger  were  entitled  to  one  fourth 
of  the  profits,  and  the  three  children  to  the  remainder. 

Mr.  Pemberton  and  Mr.  James  RusseUj  for  John  Rip* 
pon  the  younger. 

Mr.  hofim  Wigram^  for  the  assignees  of  JtJin  Rippon 
the  younger  contended  that  it  was  clear  that  the  deed 
was  a  mere  shift  and  contrivance,  to  give  John  Rippon 
the  younger  such  a  life  estate  as  would  not  pass  to  his 
assignees  in  case  of  his  bankruptcy  or  insolvency ;  that  it 
was  therefore  void,  as  being  against  the  policy  of  the 
law,  and  a  fraud  on  the  insolvent  and  bankrupt  acts; 
that  the  discretion  intended  to  be  vested  in  the  trustees 
had  ceased  on  the  insolvency  of  John  Rippon  the  younger; 
Piercy  v.  Roberts  (a),   Snomlon  v.  Dales  (i) ;  that  the 

whole 

(a)  1  Myl.  4>  K.  4.  (6)  6  Sim.  534. 

Vol.  II.  F 
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whole  life  interest  passed  to  the  assignees^  who  bein|r 
empowered  to  execute  the  power  of  appointment  vested 
in  the  insolvent  (a)»  were  consequently  entided  to  the 
whole  beneficial  interest  in  the  property. 

Mr.  5.  Sharpcj  for  the  executor  of  Dr.  Bippon^  con- 
tended that  the  deed  afiected  that  part  of  the  stock  only 
which  was  in  existence  at  the  time  of  its  execution ;  and 
that  the  books  printed  after  the  date  of  the  deed  and  in 
the  lifetime  of  Dr.  Rippon^  were  part  of  his  personal  estate. 

Mr.  Tirmey^  in  reply. 

The  Ma6T£R  of  the  Rolls  held  that  the  effect  of 
the  deed  was  to  declare  a  trust  of  a  species  of  business, 
in  which  part  of  the  property  might  be  absolutely  dis- 
posed of  and  new  stock  created  in  substitution ;  and  that 
the  books  published  after  the  date  of  the  deed  in  the 
lifetime  of  Dr.  Rippon^  were  therefore  subject  to  the 
trusts  of  the  deed. 

His  Lordship  also  held  that  the  Plaintifis,  the  three 
children,  were  entided  to  three  fourths,  and  the  assignees 
to  one  fourth,  of  the  profits  which  might  accrue  during 
John  Rippovfs  life. 


ABSTRACT   OP  THE   DECREE. 

Establish  the  indenture,  and  ^  declare  that  the  books  printed  by 
Dr.  John  Bippon  between  the  date  of  the  said  indenture  and  the 
day  of  his  death  formed  part  of  the  trust  property.' 


»» 


Refer  it  to  the  Master,  to  inquire  of  what  the  trust  property 
consists,  to  take  the  accounts,  to  appoint  new  trustees  of  the 
indenture,  and  approve  of  a  scheme  for  carrying  the  same  into 
effect;  and  dechire  that  one  fourth  of  the  profits  to  be  derived  from 
the  trust  property  during  the  life  of  the  Defendant  John  Rippon 
the  younger,  belongs  to  the  Defendants  S.  Wame  and  J,  CouUhred^ 
the  assignees  of  the  Defendant  John  Bippon^  and  the  remaining 
three  fourths  to  the  Plaintiffi. 

(a)  See  7  G^.  4.  r.  57.  s.22. 
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COTTON  V.  COTTON.  July  9. 

jrOSEPH  COTTON,  by  his  will  dated  in  1827,  be-  Beqawt  to  A. 
^  queathed  his  personal  estate  unto  his  wife,  his  two  repr^nta- 

brothers  and  a  Mr.  Davis,  upon  trust  to  invest  the  same,  ^?es.  il.  was 

•       .  .<•    dead  at  the 

and  pay  the  dividends  of  one  moiety  to  his  wife  for  life  date  of  the 

or  during  widowhood,  and  subject  thereto,  to  stand  ^*?tor^M¥ilI, 

possessed  of  such  moiety,  and  also  the  remaining  moiety,  queathed  his 

upon  trust  for  his  children.  p^cuL""* 

trusts:  Held, 

The  testator  died  in  1828,  leaving  his  widow  and  nine  ofkin/accord- 
children  surviving  him  ;  and  his  will  was  proved  by  his  j"S  ^^  ^^^ 

^#wttwUw6  Oft 

widow  and  his  two  brothers.  Distributions, 

were  entitled 
to  the  fund. 
Subsequently,  in  1834,  John  LUnfd  made  his  will,  by 

which,  amongst  other  things,  he  gave  as  follows :  **  I 

direct  that  all  the  rest  of  my  property,  by  which  I  mean 

money  in  the  funds  or  elsewhere,  after  payment  of  my 

debts  and  funeral  expenses  and  such  legacy  duty  as  I 

may  hereafter  direct  to  be  paid  out  of  my  estate,  and 

after  payment  of  the  same,  I  intend  to  bequeath  to  my 

executors,  be  divided  between  the  gentlemen  hereafter 

named  who  were  supra  cargoes  in  the  China  service  of 

the  East  India  Company,  or  the  legal  representatives  of 

the  said  gentlemen,  in  the  proportion  that  the  sums  set 

against  their  names  bear  to  each  other.**     The  testator 

then  enumerated  twelve  persons,   opposite  to  whose 

names  he  placed  different  figures,  and  amongst  the 

names  was  placed  that  of  the  first  testator,  Joseph  Cotton, 

in  the  following  manner :  — 

^' Joseph  CoUonylE^.        -        -3402/' 

r  ^  The 
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or  the  next  or  nearest  of  kin ;  on  the  other  hand  it  is 
argued  that  they  are  those  persons  who  would  be  entitled 
beneficially  under  the  Statute  of  Distributions ;  and  I  ani 
of  that  opinion.  When  it  is  said  that  the  expression 
<' legal  representatives'*  means  next  of  kin,  it  is  not  that 
such  is  the  force  of  the  words  themselves,  but  because 
the  words  are  held  to  indicate  the  persons  who^  upon 
the  construction  of  the  will,  are  beneficially  entitled  in 
the  place  of  the  person  to  whom  the  gift  was  first  made, 
and  who,  in  that  sense,  legally  represent  such  person.  I 
must  therefore  refer  to  the  Statute  of  Distributions, 
which  points  out  those  who  are  entitled  to  claim  as  the 
legal  representatives  in  that  particular  sense  of  the 
words,  and  the  authorities  have  determined  that  this 
fund  belongs  to  those  persons  who  are  the  next  of  kin, 
as  designated  by  that  Statute. 


June  S7. 


GREEN  V.  PULSFORD. 


An  estate  was 
settled  to  the 
husband  and 
wife  8ucce»- 
iiveljr  for  life, 
with  re- 
mainder to 
their  children 


¥)  Y  indentures  of  lease  and  release,  dated  in  June 

"^  1807,  the  freehold  property  which  was  the  subject 

of  the  questions  raised  in  this  cause  was  conveyed  to 

trustees,  to  the  use  of  Francis  G.  C  Burridge  for  life, 

with  remainder  to  the  use  of  Mary  Burridge  his  wife  for 

as  they  should  life; 

appoint,  and 

in  default  of  appointment  between  such  children.  The  husband  and  wife  encura« 
bered  their  life  interests,  and  in  Augutt  the  husband  and  wife,  having  seven  children, 
appointed  the  whole  estate  to  the  eldest  daughter;  in  October  of  the  same  year  the 
husband,  wife  and  daughter  mortgaged  the  property  for  8000/.  The  mortgagee, 
under  the  power  of  sale  in  the  mortgage  deed,  sold  the  property  to  the  Plaintiff; 
and  after  the  title  had  been  approved  or;  one  of  the  younger  cnildren  gave  notice  to 
the  Plaintiff  not  to  complete  and  that  the  appointment  was  a  fraud  on  the  marriage 
settlement,  and  also  cautioning  the  purchaser  not  to  pay  the  purchase  money ;  be 
did  not,  however,  follow  up  the  notice  bv  anv  proceeding:  Held,  that  notwith«> 
standing  this  a  good  title  was  shewn,  and  that  the  purchaser  must  complete. 
On  disimission  of  bill  an  injunction  falls  of  course. 
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life;  with  remainder  ''to  the  use  of  all  and  every,  or  18S9. 
such  one  or  more  excIusiTe  of  the  other  or  others,  of 
the  children  or  child  of  the  said  Francis  G.  C.  Burridge 
by  the  said  Maty  his  wife,"  for  such  estates  and  in- 
terests as  Francis  G.  C.  Burridge  and  Maty  his  wife 
should  during  their  joint  lives  by  any  deed  appoint, 
and  in  default  of  appointment,  to  the  use  of  all  such 
children,  as  tenants  in  common  in  tail. 
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Francis  G.  C.  Burridge  had  seven  children  by  Mary 
his  wife,  namely,  Elizabeth  Mary^  John  and  Julia^  who 
had  attained  twenty-one,  and  Edwardf  George^  Robert 
Arundel  and  Fanny^  who  were  infants* 

In  1826,  Francis  G«  C  Burridge  incumbered  bis  life 
interest  with  an  annuity  of  S46/.,  and  in  the  same  year 
Francis  G.  C  Burridge  and  wife  mortgaged  their  life 
estates  for  securing  1000/.  and  further  advances  to  the 
extent,  in  the  whole,  of  2000/. 

By  an  indenture  of  the  \Siho(  August  1828,  after 
reciting  the  settlement  of  June  1807,  and  that  Framis 
G,  CL  Burridge  and  Maty  his  wife  had  determined  to 
appoint  the  property  to  the  use  of  their  daughter  Eliza'^ 
beth  Mary  Burridge,  in  fee-simple,  it  was  witnessed,  that 
in  consideration  of  natural  love  and  affection,  they  ap- 
pointed that  the  property  should,  immediately  after  the 
decease  of  the  survivor  of  them,  Francis  G.  C  Bunidge 
and  Maty  his  wife,  go,  remain  and  be  to  the  use  of 
Elizabeth  Maty  Burridge  in  fee. 

By  an  indenture  of  the  21st  of  October  1828,  the 
then  mortgagees,  being  paid,  reconveyed  the  estate. 

By  indentures  of  the  30th  and  81st  of  October  1828, 
and  by  a  fine  levied,  it  was  witnessed  that  in  consider- 

*F  4  ation 
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1 839.  ^  ation  of  700(tf.  to  Francis  G.  CL  Burridge  and  Mary  bis 
wife^aDd  Elizabeth  Mary  Burridge  paid,  they  mortgaged 
the  property  to  John  Mabanhe  in  fee^  for  securing  that 
sum  and  interest 

Francis  G.  C.  Burridge  died  in  June  1890,  and  sul>- 
sequendy,  by  indentures  of  the  4th  and  5th  of  August 
1831,  the  mortgage  for  ^WQL  was  transferred  to  Mr* 
Pulsford^  who  at  the  same  time  made  to  Mrs.  and  Miss 
Burridge  a  further  advance  of  800021,  midcing  in  the 
whole  10,000/.  By  this  deed  Mr,  Puk/ard  had  a  power 
of  sale  over  the  property  in  case  of  defeult  being  made 
in  payment  of  the  mortgage  money* 

In  September  1836,  the  Defendant,  Mr.  Ptdsfardt  put 
up  the  property  for  sale  by  auction,  when  the  Plaintiff 
became  the  purchaser  of  part  for  4200/.  The  abstract 
was  delivered,  the  title  approved  of  and  the  conveyance 
prepared;  but  on  the  24th  of  April  1037,  before  the  final 
completion  olf  the  contract,  the  Pluntiffand  the  Defend- 
miCs  soiioitor  received  from  Robert  Arundel  Burridge^ 
one  of  the<children  of  Mr.  and  Mrs.  Burridge^  a  letter  in 
the  following  terms  ^  '*  Sir,  I  have  been  advised  by  a 
friend,  that  the  title  to  the  prc^erty  at  Horsmonden^ 
Brenchley^  or  Bockingfold  in  Kentj  which  you  purchased 
at  the  auction  mart  in  October^  is  invalid,  in  consequence 
of  the  appointment  by  Mr.  and  Mrs.  Burridge  to  their 
eldest  daughter,  and  the  immediate  conveyance  by 
them  to  a  mortgagee,  being  a  fraud  on  the  marriage 
settlement  under  which  I  claim ;  I  beg,  therefore,  to 
give  you  notice  on  behalf  of  myself  and  brothers  and 
sisters,  that  we  shall  hold  you  responsible  for  the  pro- 
perty which  you  have  purchased,  and  we  caution  you 
not  to  pay  the  purchase-money,  if  it  is  not  already  paid. 
I  remain,  one  of  the  sons  of  the  aforesaid  Mr.  and  Mrs. 
Burridge^  your  obedient  servant  Robert  A  Burridge  J* 

The 
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The  Defendant's  solicitor  gave  notice  to  Robert  A. 
Burridge  that  he  would  complete,  and  would  hold,  the 
notice  given  by  him  abandoned,  unless  he  took  pro* 
ceedings  within  a  month  to  enforce  his  alleged  rights; 
but  he  returned  for  answer,  that  he  was  not  bound  to 
take  any  proceedings  until  the  death  of  his  mother.  He 
took  no  proceedings. 

The  Plaintiff  the  purchaser,  in  consequence  of  the 
notice,  refused  to  complete  his  purchase ;  and  the  De* 
fendant  thereupon  commenced  an  action  at  law  for  the 
recovery  of  the  remainder  of  the  purchase-money« 
The  Plaintiff  then  filed  this  bill,  praying  that  the  De- 
fendant might  be  decreed  to  shew  a  good  title ;  and  that, 
if  it  should  appear  that  the  Defendant  could  not  make 
a  good  tide,  by  reason  of  the  claim  of  the  children  of 
Mr.  and  Mrs.  Burridge^  or  from  the  invalidity  of  the 
appointment,  then  that  the  Plaintiff  might  be  relieved 
from  the  contract  and  have  his  deposit  repaid. 

Pending  the  proceedings  in  this  Court  the  vendor 
recovered  at  law,  but  was  prevented  taking  out  execution 
by  the  common  injunction. 

Mr.  Pemberton  and  Mr.  L.  Lonrndes^  for  the  Plaintiff 
contended  that  from  the  circumstances,  there  were  rea-* 
sonable  grounds  for  suspecting,  that  the  exclusive  ap- 
pointinent  which  had  been  made  to  the  eldest  daughter 
in  exclusion  of  the  other  children,  had  been  made  for 
the  benefit  of  the  parent,  and  was  a  fraud  on  the  settle- 
ment ;  that  tnese  circumstances  of  suspicion*  and  the 
notice  received  from  one  of  the  objects  of  the  power  of 
his  intention  to  Contest  the  appointment,  rendered  the 
title  so  doubtful,  that  it  could  not  be  forced  upon  a 
purchaser ;  they  observed  that  the  Plaintiff  was  a  willing 
purchaser,  and  would  be  content  to  take  the  title  if  the 
Court  should  be  of  opinion  that  it  was  valid. 

Mr. 


1839. 
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1839.  Mr.  Tinney  and  Mr.  Walker^  eanird,  contended  that 

the  Plaintiff,  claiming  under  a  purchaser  fin:  TaluaUe 
consideration  without  notice  of  any  fraud,  could  protect 
himself  by  means  of  his  legal  estate  against  any  future 
claims  of  the  younger  children :  they  relied  on  McQueen 
y.  Farquhar  {a)  as  shewing  that  such  circumstances  of 
.suspicion  were  not  sufficient  to  relieve  the  purchaser 
from  his  obligation  to  perform  his  contract. 

That  the  questions  had  been  decided  by  the  verdict  at 
law,  on  which  occasion  the  Plaintiff  might  have  raised 
even  equitable  objections  to  the  title. 

Mr.  Pembertorij  in  reply. 

The  Master  of  the  Rolls. 

In  all  cases  of  this  description  it  is  extremely  incon- 
venient to  be  compelled  to  decide  in  the  absence  of 
parties  whose  claims  may  hereafter  arise ;  but  such  cases 
occasionally  occur,  as  in  Du  Haurmdtn  v.  Sheldon  (6),  in 
which  case  it  was  necessary  to  decide  a  question  as  to 
the  rights  of  the  Crown  in  a  suit  to  which  the  Attorney- 
General  was  not  a  party.  [His  Lordship  stated  the 
circumstances  of  the  case  and  proceeded.]  This  was 
the  title  under  which  Mr.  Pulsford  sold.  The  circum- 
stances I  have  mentioned  were  fully  stated  in  the  ab- 
stract, and  the  title  appears  to  have  been  approved  of; 
and  it  could  not,  as  I  think,  be  otherwise  than  approved 
of  after  the  judgment  of  Lord  Eldon  in  McQueen  v. 
Fafquhar.  All  this  being  done,  but  the  purchase- 
money  being  unpaid  and  the  conveyance  not  having 
been  delivered  over,  a  notice  was  given  by  one  of  the 
younger  children  of  Mr.  and  Mrs.  Burndge,  that  the 
appointment  made  in  August  1828  was  in  fraud  of  the 

settlement. 

(a)  1 1  Vei.  467.  {b)  I  Beavan,  79. 
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settlement  There  was  not,  as  I  collect,  one  single  fact  18S9. 
stated,  but  a  mere  bare  allegation  was  made,  that  the 
appointment  was  in  fraud  of  the  settlement;  there  was 
no  more  than  the  statement  of  that  possibility  which 
every  body,  upon  looking  at  the  transaction,  must  be  ' 
aware  might  have  existed.  No  doubt  such  a  notice  as 
this  must  have  been  very  alarming  to  a  party  about  to 
pay  his  purchase-money,  and  would  necessarily  lead  to 
all  the  inquiries  which  could  be  made  upon  the  oc- 
casion ;  but  the  question  is,  whether  the  mere  circum« 
stance  of  this  notice  having  been  given,  without  one 
single  fact  being  brought  forward  in  any  way  to  im* 
peach  these  deeds,  ought  to  be  a  reason  why  the  contract 
should  not  be  specifically  performed. 

There  is  nothing  to  shew  that  Mr.  Mabanke  or  Mr. 
Fulsfard  had  not  a  good  title,  but  the  simple  allegatiop 
of  this  party,  that  what  was  done  was  a  fraud  upon  the 
settlement  I  cannot  say  that  I  think  this,  of  itself,  is  a 
reason  why  the  state  of  things  which  existed  imme- 
diately before  that  notice  should  be  considered  so  far 
altered  as  to  entitle  the  Plaintiff  to  say  that  the  title  is 
not  a  good  title,  or  that  the  agreement  ought  not  to  be 
specifically  performed.  If  it  were  possible  to  institute 
any  inquiry  as  to  the  facts  which  took  place,  I  think  it 
ought  to  be  done  for  the  satisfaction  of  the  purchaser ; 
and,  in  a  case  like  this,  I  am  persuaded  that  the  vendor 
would  equally  desire  to  have  it  done ;  but  I  do  not  see 
how  that  can  be.  I  think  the  title  must  be  considered  as 
a  good  title,  and  the  bill  must  be  dismissed  with  costs. 


Mr.  Tinney  asked  that  the  injunction  might  be  dis- 
solved. 

The  Master  of  the  Rolls.     That  is  not  necessary; 
the  bill  beitig  dismissed,  the  injunction  will  go  of  course. 
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jt»fieS9.86.  CASBORNE  v.  BARSHAM. 

Signification     riiHIS  was  a  motion  for  a  new  trial  under  the  follow- 

of  the  term         I     •         • 

**  undue  m-  '"S  circamstances :  — 

Jiuetwe**  as 
applied  to 
transactioos         An  issue  had  been  directed,  to  try  whether  an  inden- 

^^^*®^    ture  dated  the  20th  day  of  August  1832,   had  been 

client.  obtained  from  Dennis  Chandler  by  the  Defendant  Bar^ 

trans^ons  in  **^"^  ^  fraud  or  undue  influence^  as  his  solicitor, 
which  there  is 

equality  be>  '^'^  l^^y  found,  in  effect,  that  the  deed  was  not  ob- 

tween  the        tained  by  fraud,  but  was  obtained  by  Barsham  by  undue 

transacting        .   -,  ,  . 

parties, — so     influence,  as  the  solicitor  of  CAandlen 

much  of  ha* 

bituai  exercise 

of  power  on         The  Defendant  Barsham  now  moved  for  a  new  trial, 

and  habitual     on  the  ground  that  the  verdict,  so  far  as  it  found  that 

submission  on  ^jjg  jg^j  jj^^  y^^j^  obtained  by  undue  influence,  was 

the  other,  that         ,  .  -^  . 

without  proof  against  the  evidence  adduced  at  the  trial. 

of  the  exercise 

of  power  be> 

yond  that  The  issue  had  been  directed  in  a  cause  in  which  Mr» 

which  msv  be 

inferred  from    Casborne^  as  assignee  of  Dennis  Chandler  an  insolvent, 

the  nature  of    was  Plaintiff,  and  Barsham.  toi^ether  with  two  persons 
the  transac*  ^      o  a 

tion  itself,  this  named  Bobinsan  and  Matthew^  were  Defendants. 

Court  will  im- 
pVite  an  exer- 
cise of  undue        The  bill  prayed  that  the  deed  might  be  delivered  up 

When  un-  ^^  ^  cancelled,  or  that  it  might  be  allowed  to  stand 

due  influence  only  as  a  security  for  what,  if  anything,  was  justly  due 

red  from  the  ^^^^  Chandler  to  Barsham;  and  it  alleged,  that  Chandler^ 

nature  of  the  beine  wholly  under  the  influence  and  control  of  Bar-- 

transaction,  ^  , 

or  when  the     sham  his  solicitor,  was  fraudulently  induced  to  execute 

transaction  is  -    ^j^ 

contnrj  to 

the  policy  of 

law,  it  is  the  province  of  the  Court  to  determine  the  point;  and  the  question  ought 

not  to  be  sent  to  a  jury. 
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the  deed  whilst  wholly  ignorant  of  the  effect  of  executing  1 839. 

it,  and  without  any  consideration  having  been  given  for  r^^^"^**^ 

executing  the  same,  and  for  the  purpose  of  giving  to  «. 
Barsham  a  fraudulent  preference  over  Casbome. 

Barsham  admitted  that  he  was  Chandlet^s  solicitor,  and 
that  Chandler  was,  to  such  extent  as  a  client  is  generally, 
under  the  influence  of  his  attorney  and  solicitor,  but  no 
further  or  otherwise ;  but  he  denied  that  Chandler  was 
ignorant  of  the  effect  of  executing  the  deed,  or  that  it 
was  executed  without  consideration,  or  for  the  purpose 
of  giving  a  fraudulent  preference,  or  that  the  deed  was 
obtained  by  fraud  or  undue  influence. 

Witnesses  being  examined,  Dennis  Chandler  himself 
stated  that  he  put  his  whole  trust  and  confidence  in 
Barsham^  but  that  Barsham  had  no  particular  influence 
or  control  over  him;  and  three  witnesses,  Frederick 
JVing^  Dennis  Chandler  the  younger,  and  Robert  Chandler^ 
stated  that  Barsham  had  great  professional  influence  and 
control  over  Dennis  Chandler.  Witnesses  were  also 
examined  as  to  the  circumstances  which  took  place 
before  and  at  the  time  when  the  deed  was  executed,  but 
the  result  not  being  satisfactory,  the  issue  was  directed. 

Mr.  Biggs  Andrews^  Mr.  C  P.  Cooper  and  Mr.  Elders 
ton  for  the  motion* 

Mr.  Pembertonj  Mr.  6.  Richards  and  Mr.  Gunnings 
contriu 


The  Master  qf  the  Roixs.  jung  ss. 

The  object  of  the  first  part  of  the  issue  was  to  ascer- 
tain whether  Barsham  had  obtained  the  deed  by  fraud, 
by  any  suggestions  of  &lsehood,  or  suppression  of  truth 
by  misrepresentation  or  concealment  of  fact 

The 
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The  object  of  the  second  part  of  the  iasae  was  to  asoer*> 
tain  whether  Barduanj  availing  himself  of  his  character 
of  solicitor,  had  obtained  the  deed  by  undue  influeDce» 
and  some  discussion  took  place  as  to  the  sense  in  whicli 
the  words  <^  undue  influence  "  had  been  understood. 


Omitting  such  transactions  as  are  made  void  by  the 
policy  of  the  law,  it  is  plain  that  there  are  transactions 
in  which  there  is  so  great  an  inequality  between  the 
transacting  parties,  *—  so  much  of  habitual  exercise  of 
power  on  the  one  side,  and  habitual  submission  on  the 
other,  that  without  any  proof  of  the  exercise  of  power 
beyond  that  which  may  be  inferred  from  the  nature  of 
the  transaction  itself,  this  Court  will  impute  an  exercise 
of  undue  influence.  Such  cases  have  not  unfrequently 
occurred  in  transactions  between  parent  and  child,  and 
sometimes  in  transactions  between  persons  standing  to 
each  other  in  the  relation  of  solicitor  and  client 

But  other  cases  do  not  rest  solely  on  the  nature  of 
the  transaction  and  the  fact  of  habitual  or  occasional 
influence ;  it  is  required  to  shew  that  some  advantage 
was  taken,  or  that  there  was  some  fear,  some  use  of 
threat  or  6(  undue  practice  or  persuasion. 


When  undue  influence  is  to  be  inferred  from  the 
nature  of  the  transaction,  or  when  the  transaction  itself 
is  contrary  to  the  policy  of  the  law,  I  apprehend  that  it 
is  the  province  of  the  Court  to  determine  the  point,  and 
that  the  question  ought  not  to  be  sent  to  a  jury. 

And  having  regard  to  this  bill  and  the  particular 
charges  which  it  contains,  I  am  of  opinion  that  the 
question  to  be  tried  upon  this  part  of  the  issue  was, 
whether  Barshamj  acting  as  solicitor,  availed  himself  of 
bis  influence  in  that  character  to  use  improper  induce- 
ments 
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ments  to  Chandler^  whereby  to  prevail  upon  him  to 
execute  the  deed. 

The  jury  have  negatived  the  fraud,  and  their  finding 
in  that  respect  is  not  disputed,  so  that  I  must  on  this 
occasion  conclude  that  there  was  no  deception  and  no 
misrepresentation  or  suppression  of  truth ;  but  the  jury 
have  affirmed  the  undue  influence,  and  the  question  is, 
whether  that  finding  is  supported  by  sufficient  evi- 
dence. 


1839. 


Cabbormb 

V. 
BAKSaAX. 


It  appears  that  Mr.  Quibome  sued  Chandler  for  tithes 
in  the  Court  of  Exchequer,  Bardiam  conducted  the 
defence  of  Chandler  as  his  solicitor,  and  on  the  2d  Jtdy 
1 828  there  was  a  decree  against  Chandler.  The  ques- 
ticHi,  whether  he  was  to  pay  costs  to  the  Plaintifi^  being 
at  that  time  reserved,  it  was  obvious  that  he  would  at 
least  have  his  own  costs  to  pay,  and  on  account  of  those 
costs  he  was  indebted  in  a  large  but  then  untaxed  and 
unascertained  sum  of  money  to  Barsham;  and  some 
time  after  the  date  of  the  decree,  but  when  first  does 
not  precisely  appear,  Barsham  proposed  to  Chandler  to 
execute  the  deed  in  question.  The  nature  and  pro- 
visions of  this  deed  are  open  to  very  considerable  ob* 
servalion,  and  it  is  clear  that  the  deed  was  executed  on 
the  suggestion  and  under  the  advice  of  Barsham,  and 
also  clear  that  when  it  was  proposed  to  Chandler  he 
objected  to  it,  and  that  the  preparation  of  the  deed 
was  tor  some  time  delayed.  The  proposal  was  com- 
municated  to  the  family  of  Chandler;  his  son  Robert 
knew  of  it  ten  days  or  a  fortnight  before  it  was  exe- 
cuted, and  objected  that  if  there  were  an  assignment  it 
should  be  for  the  equal  benefit  of  all  the  creditors*  He 
afterwards,  two  days  before  the  deed  was  executed, 
went  to  the  office  of  Barsham  with  Robinson,  one  of  the 
trustees  named  by  Chandler,  the  deed  was  read  to  him, 

and 
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Casborne 

BAaSHAX. 


and  be  understood  that  it  gave  a  preference  to  Barshajn^ 
and  advised  his  father  not  to  execute  it ;  he  says  indeed 
that  he  did  all  he  could  to  prevent  his  iather  signing 
the  deed.  He  says  also  that  his  brother  objected,  and 
his  father  did  not  know  what  to  do ;  he  thought,  how- 
ever, that  after  the  family  had  objected  to  it  his  fiither 
would  not  execute  it. 


Hannah  Chandler^  the  daughter,  was  at  her  fiuher'a 
house  on  the  Friday  before  the  Monday  on  which  the 
deed  was  executed,  Barskam  was  there,  and,  as  she  says, 
promised  Chandler  SOL  and  a  farm  if  he  would  sign  the 
deed,  and  on  that  Friday  and  the  following  Saturday^ 
Matlhew,  one  of  the  trustees,  made  a  valuation  of  the 
farming  stock  and  of  the  household  effects  to  be  as- 
signed. On  the  morning  of  the  20th  of  August^  SamSf 
the  partner,  went  with  the  deed  to  Chandler,  who  at 
that  time  declined  to  sign  it,  saying  he  wished  to  speak 
to  his  sons  again  before  he  signed ;  it  was  read  over  to 
him  in  the  presence  of  Hannah,  who  seems  to  have  per- 
fectly understood  that  it  gave  a  preference  to  Barsham, 
and  Chandler  signed  it  in  the  afternoon  of  that  day. 
What  were  the  motives  which  induced  Chandler  him- 
self to  sign  the  deed  do  not  appear.  It  is  plain  that 
the  two  sons  and  the  daughter  objected  to  and  opposed 
its  execution,  and  it  seems  singular  that  they  should  not 
have  stated  what  were  the  motives  which  Barsham 
offered,  to  induce  the  father  to  execute  the  deed  against 
their  objections.  The  evidence  affords  no  indication 
of  any  exercise  of  power  or  control  by  Barsham  over 
Chandler,  or  of  any  threat  used  by  him,  or  of  any  per- 
suasion, except  such  as  may  be  inferred  by  the  offer  of 
50/.  and  a  farm,  which  offer  would  rather  tend  to 
shew,  that  any  influence  which  Barsham  attempted  to 
exercise  as  solicitor  was  insufficient.  Chandler  had  the 
opportunity  of  consulting  his  sons,  who  appear  to  have 

been 
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been  capable  of  advising  him  and  to  have  advised  him, 
and  whatever  were  the  inducements  offered  by  Barsham^ 
they  had  not  succeeded,  even  on  the  occasion  of  the  last 
interview  which  Barsham  had  with  Chandler  on  the 
subject,  for  on  the  last  day,  when  Sams  attended  for  the 
execution  of  the  deed  and,  as  he  says,  used  no  per- 
suasions whatever,  he  found  Chandler  undetermined  and 
desiring  to  speak  with  his  son  again  before  he  signed, 
and  the  opportunity  was  given  him  to  do  so.  On  the 
whole,  therefore,  though  the  deed  is  of  such  a  nature 
that  I  do  not  think  Chandler  ought  to  have  been  advised 
to  execute  it,  and  although  the  offers  said  to  have  been 
made  to  Chandler  do  in  my  mind  throw  some  suspicion 
on  the  transaction,  I  do  not  find  evidence  of  facts 
which  appear  to  me  to  prove  that  the  deed  was  obtained 
by  the  undue  influence  of  Barshamy  as  a  solicitor,  and 
I  think  that  the  Defendant  is  entitled  to  a  new  trial  of 
that  part  of  the  issue. 


18S9. 


Casboeme 

V. 

Bauuam. 


BENNETT  v.  HAYTER. 


July  15. 


npHE  testator  Benjamin  Howes  bequeathed  as  follows: 
^^  I  leave,  after  the  death  of  Lucy  Hawes^  as  many 
thousand  S§  per  cents,  to  the  following  charities,  viz. 
1000/1  S^  per  cents,  to  the  Jews*  poor^  Mile  End;  se- 
condly, 1000/.  ditto  to  the  Society  for  Relief  of  Prisoners 
for  SmaltDebts;  thirdly,  1000/.  ditto  to  the  Missionary;'' 
and  after  making  fifteen  other  charitable  gifts,  he  pro- 
ceeded:—  ^  nineteenth,  1000/.  to  Methodist  preachers; 
twentieth,  twenty-first,  twenty-second,  to  the  preachers 

in 

fund  ought  to  be  applied  cy  pre*  ;  and  the  Court  divided  the  bequest 
two  charitable  institutions. 


A  testator  be- 
queathed 
1000/.  to 
•*  the  Jews* 
poor,  MUe' 
End;*'  there 
were  two 
charitable  in- 
stitutions for 
poor  Jews  at 
Mile  End,  and 
it  not  appear- 
ing which  of 
the  charities 
was  meant. 
Held,  that  the 
between  these 
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1 839.       in  the  Presbyterian,  Baptist  and  Independent  persuasion, 
lOOOA  to  each;  twenty-third,    lOOOl.  to  the  Roman 
V    ~      Catholic  persuasion ;  twenty-fourth,  1000/.  to  Quakers' 
"^^™-      preachers.'' 

By  the  decree,  made  in  May  1856,  it  was  referred 
to  the  Master  to  inquire  what  charities  were  meant  by 
the  testator  by  the  description  of  **  the  Jews^  poor. 
Mile  Endf**  ^*  tlie  preachers  in  the  Presbyterian, 
Baptist  and  Independent  persuasion "  and  ^  Quakers' 
preachers." 


The  legacy  to  the  Jem^  poor^  Mile  End^  was  claimed 
both  by  the  treasurer  and  wardens  of  an  hospital  called 
<«  Beth  Hotim^'  in  Mile  End  Old  Town,  founded  in  the 
year  1747  by  the  members  of  the  congregation  of 
Spanish  and  Portuguese  Jews,  for  the  sustenance  and 
relief  of  the  poor  and  destitute  Jews  of  that  congrega«< 
tion;  it  was  also  claimed  by  the  trustees  of  another 
hospital  called  the  Jews'  Hospital,  Mile  End,  for  the 
support  of  aged  poor  and  for  the  education  and  em- 
ployment of  youth,  which  had  been  established  in  1795, 
for  the  relief  of  the  class  called  German  Jews  and  for 
*the  education  of  the  youth  of  the  same  persuasion. 
These  claims  were  supported  by  affidavits. 

The  Master  found,  that  no  sufficient  evidence  had 
been  produced  before  him  as  to  what  charity  was  meant 
by  the  testator,  by  the  description  of  "  the  Jews'  poor. 
Mile  Endr 

Both  these  charities  filed  exceptions  to  the  Master's 
report. 

Mr.  Richards  and  Mr.  Stintan  claimed  the  legacy  for 
^e  former  charity ;  and 

Mr. 
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Mr.  Spence  and  Mr.  F.  H.  GMsmid,  for  the  latter        1 839. 
charity.  ^J^V-^ 


Mr.  S.  Sharpty  for  the  Plaintiff. 
Mr.  Wraj/^  for  the  Attomey-Greneral. 

Powell  V.  The  Attorney-General  {a\  JVaUer  v. 
Childs  (4),  Mo^eridge  v.  ThackweU  (c),  Attomey-Gene^ 
ral  V.  C3^£  (rf),  Stmon  v.  Barber  {e\  were  cited. 

The  Master  ^/^  Rolls  over-raled  both  sets  of 
eKceptions. 

The  case,  however,  coming  on  for  further  directions, 

Hie  Master  of  the  Rolls  decreed  to  the  effect  fol- 
lowing: 

<*  There  being  no  charity  answering  the  description 
of  "  TTie  Jews'  Poor,  Mile  Endj"  his  Lordship  doth 
declare  that  the  charitable  legacy  of  1000/.  S^  per 
cents.,  given  by  the  testator's  will  to  **  the  Jews'  poor, 
Mile  Endy*  ought  to  be  applied  to  charitable  pur- 
poses, having  regard,  as  near  as  may  be,  to  the  objects 
intended  by  the  said  testator  by  the  said  bequest  in  the 
said  will  <^  to  the  Jews'  poor.  Mile  End;**  and  it  ap- 
pearing to  the  Court  that  there  are  at  Mile  End^  in  the 
county  of  Middlesex^  two  charitable  institutions  only, 
for  the  relief  of  poor  persons  of  the  Jewish  persuasion, 
namely,  an  hospital  called  *^  Beth  Holim^*  situate  iii 
Mile  Endj  Old  Town,  founded  in  the  year  1747  by 
the  members  of  the  congregation  of  Spanish  and  Portu- 
guese 

(a)  3  Mer.  48.  ((f)  Amh.  4S2. 

{h)  S  Amb.  5S4.  {e)  5  Ruit.  112. 

(tf)  7  V<t.    5S. 

G  2 
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1 SS9.       guese  Jews,  for  the  sustenance  and  relief  of  poor  and 
^^^^      destitute  Jews   of  that  congregation,  and  an  hospital 
V.  called  <<  The  Jews'  Hospital,**  situate  at  Mile  End 

aforesaid,  for  the  relief  of  the  Jewish  poor  of  the  class 
denominated  Gernmn  Jews,  and  that  S.  L.  B,  &c*  are 
the  treasurers  and  wardens  of  the  said  hospital  called 
<*  Beth  Hotim^"  and  that  M.  S.  &c.  are  the  trustees  of 
the  said  charitable  institution  called  ^  The  Jews'  Hos- 
pital, Mik  End"  his  Lordship  doth  order  a  moiety  of 
the  fund  to  be  paid  to  the  treasurer  and  wardens  of  the 
hospital  called  *'  Beth  HMm,**  to  be  applied  by  them 
for  the  general  purposes  of  the  said  hospital,  and  the 
other  moiety  to  be  paid  to  the  trustees  of  the  *'  Jews^ 
Hospital,  Mile  End,"*  to  be  applied  by  them  for  the 
general  purposes  of  that  institution. 


His  Lordship  acted  similarly  with  respect  to  some  of  the  other 
charities;  and  on  further  directions,  the  legacy  to  **  the  preachers 
in  the  Baptist  persuasion^"  was  given  in  the  following  proportions, 
namely,  one  fourth  to  ^  the  general  Baptist  fund,"  and  the  remain- 
ing three  fourths  to  <<  the  particular  Baptist  fund,"  as  heing  the 
proportions  corresponding  with  the  relative  number  of  preachers  or 
ministers  in  each  of  such  denominations  of  Baptists;  and  the  l^acy 
to  the  **  Quakers'  preachers"  was  given  to  the  '*  meeting  for  suffer- 
ings" of  the  Quakers. 
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18S9. 


WARD  V.  PAINTER.  ^^^2^ 

THIS  case  came  before  the  Court  on  general  de-  lnMayis\9 
a  party  took 
™""^««'-  the  beneat  of 

the  Insolvent 

The  effect  of  the  statementsof  the  bill  wasas  follows :««  force;  he  sub- 
On  the  J2th  of  May  1819  Bichard  W.  Painter  was  dis-  ^^^^^7  ^' 

f  quired  pro- 

charged  under  the  insolvent  debtors'  acts  then  in  force,  pertv,  and 

having  previously  duly  complied  with  all  the  provisions  mweSanMif- 

of  the  said  acts,  and  having  assigned  his  estate  to  the  ficienttopay 

1       •  11*  J         i_j]i*^i'  his  debts  con- 

provisionalassignee,  and  having  signed  a  schedule  in  the  tracted  afUr 

usual  manner.     The  insolvent  was  at  the  time  indebted  hu  insolvency. 

jPne  scheduled 

to  the  Plaintiff  in  the  sum  of  25/.,  for  which  amount  his  creditors  r&- 

•  • 

name  was  inserted  in  the  schedule.  maining  un- 

paid: Held, 

that  a  bill 
The  insolvent  had  no  estate  or  effects  at  the  time  of  JJ^ntidned  by 
his  discharge,  but  he  afterwards  carried  on  trade  and  one  of  such 
acquired  considerable  property.     He  died  in  February  against  the 
1887,  having  bequeathed  the  whole  of  his  property  to  his  personal  r^ 
widow,  who  took  out  administration,  paid  all  his  debts  oftheinsoU 

except  those  due  at  the  time  of  the  insolvency,  and  re-  J^"^*  without 
^  -^ '  the  previous 

tained  the  surplus,  which  amounted  to  3000/.     The  sanction  of  the 

debts  due  at  the  time  of  the  insolvency,  and  amongst  i>^to^»^ 

them   the  debt   due   to   the    Plaintiff,   still   remained  Court,  for 

.J  payment,  out 

mpaid.  ofthe  surplus 

assets,  of  the 

On  the  Slst  o(  May  1839  the  Plaintiff  filed  this  bill,  debu."^ 
**  on  behalf  of  himself  and  all  other  the  unsatisfied 
creditors  of  Richard  W*  Painteri^  against  the  adminis- 
tratrix, for  payment  out  of  the  assets,  first,  of  the 
debts  (if  any)  contracted  subsequent  to  the  insolvency, 
and  afterwards  of  the  debts  owing  at  the  time  of  his 
discharge  under  the  Insolvent  Act. 

G  3  No 
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No  application  was  stated  to  have  been  made  to  the 
Insolvent  Debtors'  Court  to  authorize  this  suit 

The  Defendant  put  in  a  general  demurrer,  for  want 
of  equity. 


The  act  in  force  at  the  time  at  which  the  insolvent 
was  discharged  (12th  May  1819)  was  the  53  G.  S.  c.  102., 
as  amended  by  the  54  G.  3.  c.  25.,  and  oontiuued  by  the 
59  G.  3.  c,  129.,  the  principal  provisions  of  which,  so 
far  as  they  bear  upon  the  case,  are  stated  hereunder,  (a) 

Mr. 


(a)  The  tenth  section  of  the 
S3  G,3.  c.  103.,  after  enacting, 
that  in  case  the  prisoner  should 
be  adjudged  to  be  entitled  to  the 
benefit  of  the  act,  and  directing 
the  Court  to  appoint  assignees 
of  his  estate,  proceeds,  ^  and 
shall  order  proper  conveyances 
and  assignments  of  such  estate 
and  effects  to  be  made  by  such 
prisoner  according  to  this  act, 
together  with  an  engagement,  to 
be  executed  by  such  prisoner,  to 
pay  so  much  of  the  just  debts 
and  demands  of  the  several  per- 
sons agunst  whom  such  prisoner 
shall  by  such  Court  be  adjudged 
entitled  to  the  benefit  of  this  act* 
as  shall  not  be  paid  out  of  the 
estate  and  e£fects  to  be  conveyed 
and  assigned  by  such  prisoner 
for  such  purpose,  in  case  he  or 
she  shall  at  any  time  thereafter 
be  enabled  to  pay  such  debts  and 
demands^  or  to  pay  such  part  or 
parts  thereof  as  he  or  she  shall 
be  able  at  any  time  to  pay;*' 
and  after  ordering  the  prisoner's 
books,  &c.  to  be  delivered  up,  and 
the  prisoner's  discharge,  it  pro- 


ceeds as  follows:  —  ^  and  judg- 
ment shall  thereupon  be  entered 
in  such  Court  against  such  pri- 
soner in  pursuance  of  such  en- 
gagements as  aforesaid,  which 
judgment  shall  and  may,  if  the 
said  Court  shall  so  order,  be 
executed  against  the  future  es- 
tate and  effects  of  such  prisoner, 
real  and  personal,  as  the  said 
Court  shall    direct,  and    shall 
bind  the  assets  of  such  prisoner, 
real  and  personal,  in  the  hands 
of  his  heirs,  executors  and  ad- 
ministrators, for  the  fuU  amount 
of  the  debts  and  demands  afore- 
said which  shall  remain  unsatis- 
fied, or  so  much  of  such  debts 
and  demands  as  the  said  Court 
shall  be  of  opinion  ought  to  be 
satisfied,  and  execution  sliall  be 
had  upon  such  Judgment  in  such 
and  the  same  manner  as  exe- 
cution may  be  had  upon  a  judg- 
ment of  the  Court  of  King's 
Bench,  nevertheless   according 
to  the  orders  of  the  Court  to  be 
established  by  virtue  of  this  act, 
and  in  conformity  to  the  pro- 
visions in  this  act  contained.'* 

The 
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Mr.  Tinney  and  Mr.  Teed^  in  support  of  the  demurren 

In  arguing  this  demurrer  it  is  necessary  to  impugn 
the  decision  of  Sir  John  Leach  in  Barton  v.  TattersaU; 

but 


1839. 


<c 


The  fourteenth  section  of  the 
tame  act  provides  as  follows:-^ 

That  In  case  any  prisoner  who 
shall  have  been  dischai^ed  by 
virtue  of  thu  act  shall  become 
able  to  pay  all  or  any  part  of  the 
debts  due  from  him  or  her,  and 
against  which  he  or  she  shall 
have  obtained  such  discharge, 
mfter  a  reoMonaHe  ailowaneefor 
ike  wtahUenanee  of  suck  debtor 
mnd  kU  or  her  family,  and  pay- 
ment of  his  or  hh*  debts  con- 
tracted after  such  discbarge,  or 
to  which  such  discharge  did 
not  extend,  it  shall  and  may  be 
lawful  for  any  creditor  or  cre- 
ditors against  whom  he  or  she 
shall  have  obtained  such  dis- 
charge, to  apply  to  the  Court 
for  liberty  to  proceed  against 
such  debtor  notwithstanding  such 
discharge;  and  in  case  it  shall 
appear  to  the  satisfaction  of  such 
Court  that  such  debtor  is  of 
ability  to  pay  such  demand  or 
any  part  thereof,  it  shall  be 
lawful  for  such  Court  to  revoke 
such  discharge,  either  wholly  or 
upon  payment  of  such  sum  or 
sums  of  money  for  the  benefit  of 
the  persons  against  whom  such 
discharge  shall  have  been  ob- 
tained, either  in  gross  or  by 
several  payments,  as  to  such 
Court  shall  appear  reasonable, 
or  to  permit  execution  to  be 
taken  out  on  the  judgment  en- 
tered up  in  such  Court  on  the 

G 


engagement  of  such  prisoner, 
for  such  sum  of  money  as  the 
said  Court  shall  think  fit,  to  be 
distributed  rateably  amongst  the 
creditors  entitled  under  such 
engagement;  and  such  proceed- 
ings shall  and  may  be  had,  .ac- 
cording to  the  discretion  of  the 
said  Court,  from  time  to  time 
imtil  the  whole  of  the  debts  due 
to  the  several  persons  against 
whom  such  discharge  shall  have 
been  obtained  shall  be  fully  paid 
and  satisfied,  together  with  such 
costs  as  such  Court  shall  think 
fit  to  award." 

By  the  seventeenth  section  it 
is  enacted,  "That  in  case  any 
prisoner  who  shall  have  been 
discharged  by  virtue  of  this  act 
shall  die  leaving  assets,  real  or 
personal,  after  payment  of  all 
his  or  \^  debts,  exclusive  of  the 
debts  from  which  such  prisoner 
shall  have  obtuned  such  dis- 
charge, it  shall  be  lawful  for  the 
person  or  persons  entitled  to  so 
much  of  such  debt  or  debts,  from 
which  such  dischar^ge  shall  have 
been  obtained  as  shall  remain 
unpaid,  to  apply  to  the  said 
Court  for  liberty  to  proceed  on 
the  judgment  entered  in  the  said 
Court,  on  the  engagement  of 
such  prisoner,  in  order  to  obtain 
payment  of  so  much  of  such 
debt  or  debts  as  shall  then  re* 
main  due  as  aforesaid,  and  such 
4  Court 
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but  a  single  decision  on  the  construction  of  an  act  of 
parliament  which  l)as  never  been  affirmed  by  a  superior 
court  is  not  conclusive,  and  the  point  is  still  open  to  dis- 
cussion ; 


Court  shall  make  such  order 
thereupon  as  shall  be  just;  and 
the  heirs,  executors  or  adminis- 
trators of  such  deceased  prisoner 
shall  apply  the  assets  in  his,  her 
or  their  hands  according  to  such 
order,  but  without  prejudice  to 
the  demand  of  any  other  cre- 
ditor or  creditors  of  such  de- 
ceased prisoner,  all  of  which 
shall  be  first  paid  or  satisfied: 
provided  alwa}'s,  that  in  case  it 
shall  at  any  time  be  made  ap« 
pear  to  such  Court  that  the 
estate  or  e£fect8  of  such  prisoner 
conveyed  or  assigned  under  the 
authority  of  this  act  would  have 
been  sufficient,  if  carefully  and 
properly  managed,  to  have  satis- 
fied all  the  debts  from  which  such 
prisoner  has  been  discharged,  or 
to  have  satisfied  a  larger  pro- 
portion of  such  debts  than  shall 
have  actually  been  pai(^ther^ 
with,  then  and  in  any  such  case 
such  Court  shall  not  authorize 
any  further  proceedings  against 
such  prisoner,  or  his  or  her 
assets,  except  for  so  much  of 
the  debts  of  such  prisoner  as 
could  not  have  been  satisfied  out 
of  the  estate  and  effects  so  con- 
veyed and  assigned,  in  case  the 
same  had  been  carefully  and 
properly  managed,  and  rendered 
productive  for  the  discharge  of 
such  debts:  provided  also,  that 
in  no  case  interest  shall  be 
allowed  on  any  such  debt  from 


the  time  of  such  discharge,  until 
the  said  Court  shall  order  that 
interest  shall  again  ran  upon 
debts  bearing  interest,  which 
shall  be  wholly  in  the  discretion 
of  the  said  Court  as  hereinafter 
provided.' 


>f 


By  the  thirty-second  secdoo, 
if  any  action  or  suit  be  brought 
against  an  insolvent  upon  any 
cause  of  action  from  which  he 
has  obtained  his  discharge,  ex- 
cept under  the  order  of  the  In- 
solvent  Court,  he  may  plead  his 
discharge  under  the  acL 

This  act  was  amended  by 
54  G.  3.  c.  23.  s,  M.,  by  which 
it  is  enacted,  "  That  so  much  of 
the  said  act  as  requires  any  such 
prisoner  to  execute  an  engage' 
ment  for  payment  of  the  debts 
or  demands  of  the  persons  against 
whom  such  prisoner  shall  be  ad- 
judged by  the  said  Court  to  be 
entitled  to  the  benefit  of  the  said 
act,  and  as  directs  any  proceed- 
ing on  such  engagement,  shall 
be  and  the  same  is  hereby  re- 
pealed, and  instead  thereof  the 
said  Court  shall  require  such 
prisoner  to  enter  into  a  recog- 
nizance to  the  King's  Majesty 
for  the  full  amount  of  such  debts ; 
and  it  shall  be  lawful  for  any 
creditor  or  creditors  of  such 
prisoner  from  time  to  time  to 
apply   to    the   said   Court   to 

have 
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cussion ;  besides  which,  the  argument  in  that  case  turned 
principally  on  the  application  of  the  Statute  of  Limit- 
ations; no  objection  was  there  taken  to  the  jurisdiction, 
and  the  executor  was  not  personally  interested  in  the 
discussion. 


1889. 


Ward 

V. 

Paintse. 


This  bill  is  demurrable  on  the  ground  that  it  does 
not  appear  that  the  sanction  of  the  Insolvent  Court,  au- 
thorizing these  proceedings,  has  been  obtained.  It  is  clear 
that  the  policy  of  the  act  in  question  was  to  discharge 
the  person  of  the  insolvent,  and,  subject  to  one  qualifi- 
cation, to  release  his  future  estate  from  the  demands  of 
the  creditors  included  in  his  schedule ;  the  object  of  the 
legislature  was,  that  upon  an  insolvent  transferring  the 
whole  of  his  property  to  his  creditors,  he  might,  unfet- 
tered by  prior  debts,  have  an  opportunity,  by  future  in- 
dustry and  exertion,  of  maintaining  himself  and  family, 
and  of  retrieving  his  ruined  fortune;  and  if  he  should 
succeed,  then  the  Insolvent  Court  was  to  have  the  power 
of  ordering  a  portion  of  his  future  acquired  property  to  be 
applied  in  liquidation  of  the  unpaid  scheduled  debts ;  it 
b  plain,  however,  that  no  proceeding  could  be  taken,  ex- 
cept under  the  sanction  of  the  Insolvent  Court,  for  he 

could 

ft . 


have  such  recognizance  put  in 
suit,  and  the  same  shall  be  put 
in  suit  in  pursuance  of  the  order 
of  the  said  Court  for  that  pur- 
pose, if  ike  said  Court  shall  see 
JUy  but  all  proceedingi  thereon 
shall  be  subject  to  the  order  of  the 
said  Court;  and  any  money  which 
shall  be  recovered  on  any  such 
recognizance  shall  be  paid  and 
applied  under  the  order  of  the 
said  Court,  in  the  same  manner 
as  any  money  which  might  have 
been  recovered  under  such  en- 


gagement as  aforesaid,  and  the 
judgment  directed  by  the  said 
act  to  be  entered  thereupon 
might  have  been  paid  or  applied 
under  the  authority  of  the  said 
act;  and  the  said  Court  shall  in 
all  cases  proceed  upon  such  re- 
cognizance as  the  said  Court 
might  have  done  under  the  au- 
thority of  the  said  act,  upon  the 
engagement  and  judgment  there- 
upon by  the  said  act  required 
to  be  executed  and  entered  a» 
aforesaid." 
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18S9.  could  plead  his  discbarge  in  ban  A  discrettonary  power 
was  thus  vested  in  the  Insolvent  Court,  not  only  as  to 
whether  any  proceedings  ought  to  be  taken,  but  also  to 
limit  their  extent,  and  to  determine  whether  interest 
ought  or  not  to  be  allowed  on  the  debts.  In  the  exercise 
of  this  discretion  the  Insolvent  Court  was  to  take  into 
consideration  the  past  conduct  of  the  insolvent,  the  ex- 
tent of  his  property,  the  wants  of  his  family,  and  under 
the  seventeenth  section,  whether  his  assets  had  been 
carefully  and  properly  managed  by  the  assignees.  The 
Defendant  is  entitled  to  the  exercise  of  the  discretion 
of  that  Court,  whose  decision  is  final,  and  from  which 
there  is  no  appeal  to  this  Court  Until  that  court  has 
exercised  this  discretion,  the  Plaintiff  has  no  locus  standi 
in  this  Court,  for  the  Insolvent  Debtors'  Court  might, 
upon  an  application  being  made,  refuse  their  sanction 
to  these  very  proceedings. 

The  right  of  the  Plaintiff  is  founded  not  on  any  equity, 
but  on  the  legal  title  which  he  is  supposed  to  possess, 
and  upon  that  legal  right  he  applies  to  this  Court  for 
the  administration  of  the  insolvent's  assets.  If  his  legal 
title  fails,  this  suit  cannot  be  supported.  Now  suppose 
that  the  Plaintiff  had  brought  an  action  at  law,  without 
the  sanction  of  the  Insolvent  Debtors'  Court,  t^  recover 
his  debt  of  25/.,  the  Defendant  might  plead  the  insol- 
vent's discharge  in  1819,  which  would  be  a  complete 
bar  to  the  action.  The  Plaintiff,  therefore,  having  no 
legal  demand,  cannot  support  this  suit,  and  the  demurrer 
ought  consequently  to  be  allowed,  {a) 

Mr.  Peniberton  and  Mr.  Grubb,  contra.  The  decision 
of  Sir  John  Leach  in  Barton  v.  TattersaU  must  govern 

the 

{a)  The  objection  as  to  the      thh^mt,  see  Browning  r.  Parity 
Statute  of  Limitations  was  not      5  Meeton  i  }V,\\ 7. 
raised  in  the  argument ;  but  as  to 
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the  present  case  and  determine  the  demurrer.  That 
case  was  decided  after  full  argument  and  a  week's  con- 
sideration; it  was  afterwards  brought  before  the  con- 
sideration of  the  same  judge  (a) ;  and  though  it  does  not 
appear  to  have  been  affirmed  by  any  subsequent  re- 
ported decision,  yet  it  was  acquiesced  in,  and  has  been 
frequently  referred  to  and  recognized  in  subsequent 
cases ;  Tarleton  v.  Hornby  (i),  Ex  parte  Barrington  {c) 
Ex  parte  Fenwick  {d)^  Kaye  v.  Fosbrook  {e\  Curtis  v. 
Sheffield,  ig) 


1889. 


The  act  of  the  53  G.  S.  c.  102.  s.  10.,  directed  the  in- 
solvent to  give  an  engagement  for  payment  of  his  debts ; 
this  was  varied  by  the  54  6.  3.  c.  25.  8.  14.,  which  di- 
rected a  recognizance  to  the  King  to  be  entered  into  by 
the  insolvent  to  the  amount  of  his  debts,  and  his  creditors 
were  then  to  have  liberty  to  apply  to  the  Court  to  put  it 
in  suit;  it  was,  however,  found  in  practice,  that  the  In- 
solvent Debtors'  Court  had  no  authority  to  enforce  a 
judgment  on  the  recognizance,  so  that  the  provisions  of 
the  act  for  the  payment  of  the  debts  out  of  subsequent 
assets  were  found  nugatory.  An  intention  was,  however, 
clearly  manifested,  that  the  future  assets  of  the  insolvent 
should  be  made  available  for  the  payment  of  his  unpaid 
scheduled  debts ;  and  the  means  intended  by  the  legisla- 
ture for  enforcing  payment  having  failed,  this  Court, 
exercising  its  ordinary  jurbdiction,  has  lent  its  aid  to 
carry  out  the  plain  intention  of  the  acts.  This  was  the 
ground  of  Sir  John  heacK^  decision  in  Barton  v.  Tat' 
tersalh 


(a)  2  Run.  4*  Myl.  542. 

\b)  1  Younge^  ColL  172.  553. 

(c)  2  Mont.  ^  A,  257. 


No 


(d)  2  Mont.  4^  A.  082. 

(e)  8  Shn.  30. 
(g)  8  SinL  177. 


I! 
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No  argument  can  be  raised  from  the  subsequent 
acts  (a}  which  have  remedied  this  defect. 

That  no  previous  application  to  the  Insolvent  Court 
is  necessary  appears  firom  the  fact  that  in  Barton  v» 
Tattersall  none  had  been  made. 


Mr.  Tinney^  in  reply. 


The  Master  of  the  Rolls. 

This  is  a  bill  filed  by  a  creditor  of  a  deceased  insolven 
debtor.  It  appears  from  the  allegations  in  the  bill,  that 
in  1819  Painter^  the  insolvent,  was  iddebted  to  the 
Plaintiff  in  25/.,  which  sum  is  sought  to  be  recovered 
by  this  suit.  In  May  1819  Painter  took  the  benefit 
of  the  Insolvent  Debtors'  Act,  and  was  discharged 
from  prison.  It  is  alleged  that  he  had  no  estate  and  no 
assets ;  and  that  no  assignee  was  appointed,  other  than 
a  provisional  assignee.  After  his  discharge  he  acquired 
considerable  property,  perhaps  by  the  most  meritorious 
industry;  but  I  must  observe,  that,  notwithstanding  this, 
he  had  a  moral  obligation  to  discharge  his  debts,  which 
was  as  high,  at  least,  as  any  other  duty  or  obligation.  He 
is  said  to  have  accumulated  SOOO/.,  and  he  died  in  1888, 
having  made  a  will  disposing  of  his  estate  in  favour  of 
the  Defendant,  who  is  now  his  legal  personal  represen- 
tative. In  this  state  of  things,  the  Plaintiff's  bill  is 
filed  to  have  his  debt,  and  the  other  debts  of  the  insol- 
vent which  are  similarly  circumstanced,  discharged  out 
of  such  part  of  his  assets  as  will  remain  after  satisfying 
his  debts  contracted  subsequently  to  the  insolvency.    To 

this 

(a)  The  subsequent  Insolvent  \  W,  4.  r.38. ;  2  &  3  fr.4.  c.44.; 

Debtors*  Acto  are  1  G^.  4.  c.  3.;  6  &  1  W.  4.  c.  44.  j  1  &  2  Vkt, 

I  (r.4.  c.  119.;  3  G.  4.  c.  123.;  c,  110. 
3  G.  4.  c,  61.;    7  G.  4.   c,  57.; 
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this  bill  the  Defendant  has  demurred,  and  it  is  admitted 
that  I  cannot  allow  this  demurrer  without  over-ruling  a 
solemn  decision  of  Sir  John  Leach,  in  which  this  very 
point  was  raised,  and,  whether  iully  argued  or  not,  was 
certainly  decided  by  him.  I  am  asked  to  over-rule  a 
case  so  decided,  which  although  it  has  not  been  directly 
under  discussion  has  nevertheless  been  several  times 
since  referred  to  without  disapprobation.  I  am  not,  it  is 
true,  absolutely  bound  by  a  single  decision  of  a  co-ordi- 
nate jurisdiction ;  the  law  of  England  not  only  allows  the 
review  of  any  judgment,  but  also  the  free  discussion  of 
the  propriety  of  any  legal  decision ;  and,  therefore,  I 
would  put  no  restraint  on  the  counsel  for  the  Defendant 
in  the  argument  of  the  case;  but  a  solemn  decision  of  a 
competent  judge  is  by  no  means  to  be  disregarded,  and 
I  ought  not  to  over-rule  it  without  being  clearly  satisfied 
in  my  own  mind  that  the  decision  is  erroneous ;  my 
not  being  so  satisfied,  is  a  sufiicient  reason  for  over^ 
ruling  this  demurrer,  thinking,  as  I  do,  that  if  Barton  v. 
Tattersall  is  to  be  over-ruled,  it  should  be  over-ruled  by 
a  higher  tribunal. 


1839. 


The  question,  however,  is  really  very  simple :  the  acts 
for  the  relief  of  insolvent  debtors  were  intended  to  re- 
lieve them  from  imprisonment,  and  were  not  intended 
to  discharge  their  after  acquired  estate.  The  insolvent 
was  left  at  liberty  to  acquire  additional  property,  which 
however  was  to  be  subject  to  his  debts  still  remaining  un- 
paid :  an  application  was  indeed  to  be  made  to  the  Insol- 
vent Debtors'  Court  for  regulating  the  payment,  yet  it 
was  intended  that  the  debts  should,  if  possible,  be  paid ; 
and  I  think  that  a  main  feature  of  the  act  is,  that  the 
after-acquired  assets  are  to  be  applied  in  discharge  of  the 
unpaid  debts,  the  moral  obligation  for  paying  which  re- 
mains the  same.  It  is  quite  unnecessary  in  this  case  to 
look  to  that  part  of  the  act  which  relates  to  the  liability 

of 
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of  the  after-acquired  assets  of  the  insolvent  during  his 
life,  the  only  part  to  be  referred  to  is  that  part  which 
relates  to  the  application  of  his  assets  after  his  death, 
and  for  which  purpose  it  was  intended  to  make  available 
the  judgment  and  recognizance ;  but  if  that  remedy  fails, 
the  ordinary  jurisdiction  of  the  Court  of  Chancery  in 
affording  a  remedy  where  there  is  a  right  is  not  ousted ; 
and  if  the  remedy  in  the  other  Court  fails,  can  it  be 
said  that  this  Court  will  withhold  relief?  One  of  the 
principal  branches  of  its  jurisdicdon  is  the  administra- 
tion of  assets,,  and  in  this  case  there  are  debts  unpaid 
and  assets  to  meet  them ;  there  is  also  a  distinct  authority 
for  applying  the  remedy  sought  by  the  bill;  I  must 
therefore  over-rule  the  demurrer. 


This  case  has  been  heard  on  appeal  by  the  Lord  Chancellor,  but 
no  judgment  has  yet  been  delivered. 
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ROBLEY  V.  ROBLEY.  Jtdy  2, 10. 


nnHE  question  in  this  case  was,  whether  certain  be-  Where  a  tes- 
"*•    quests  which  were  made  by  several  testamentary  distinct  gifts 

instruments  were  cumulative  or  substitutional.  by  distinct 

codicils  the 

presumption 

The  testator  having  by  his  will,  made  in  England  on  ".that the sul>. 

o    J  »         ^  ^  -o  ^        ^      sequent  gifts 

the  19th  of  January  1808,  made  provision  for  his  wife  are  additional, 

and  children,  soon  afterwards  went  to  the  island  of  7b-  Jl^ta^r^^i^Q 

bagOf  and  whilst  there  made  a  codicil  dated  the  18th  of  he  made  the 

July  1812,  and  thereby  intending  to  provide  for  Edward  forgotten  the 

and  WiUiamj  two  illegitimate  children,  and  such  other  ^J™®'"'  *°** 

,  ,  did  not  mean 

children  as  he  might  have  by  Eliza  Mackenzie^  he  de-  to  make  the 

sired  that  three  female  slaves  (which  he  gave  to  Eliza  ^^}  ®*^^®''  *° 

^^  "  vain  or  in 

Mackenzie  for  life)  and  their  increase  might  be  valued  substitution 

.  for  the  former; 
^^  but  this  pre- 
sumption may  be  strengthened  olr  rebutted  by  any  circumstances  which,  by  pust  infer- 
ence and  presumption,  may  enable  the  Court  to  ascertain  the  real  intention  of  the 
testator.  The  nature  of  the  l^acies  and  the  extent  of  interest  in  them  which  is 
given  are  very  material  circumstances,  but  the  Court  also  regards  the  situation  of 
the  testator  with  respect  to  the  persons  for  whom  he  is  making  provision,  and  the 
other  directions  which  he  may  have  ^iven. 

A  legacy  of  5000^.,  subject  to  be  divested  if  the  legatee  should  die  before  attain- 
ing twenty-one  or  marriage,  would  not  be  considered  as  a  repetition  of  or  substi- 
tution for  two  legacies  of  1000^  and  4000/.  not  subject  to  be  so  divested  and  given 
by  a  subsequent  codicil. 

By  the  first  codicil,  the  testator  gave  to  his  illegitimate  daughter  PJnOit  an  annuity 
of  100/1  a  year  and  a  sum  of  looo/.,  with  a  power  to  the  trustees  to  advance  250/. 
for  her  benefit.  By  the  second  codicil  the  testator  merely  revoked  the  appointment 
of  a  trustee.  By  his  third  codicil  he  gave  PMUu  a  debt  of  1546/.  sterling,  a  legacy 
of  1000/.  and  one  of  4000/.  when  his  estates  were  cleared  of  all  present  demands  on 
them.  By  a  fifth  codicil  he  charged  two  estates  with  5000/.  each  for  his  illegitimate 
daughters  PhiUii  and  SyUi^  to  be  divested  on  their  dying  under  twenty-one  or  before 
marriage.  By  a  subsequent  codicil  he  confirmed  bis  will  and  the  second  codicil 
(which  varied  the  trustees^  only),  and  also  (though  inaccurately  describing  it)  the 
fifth  codicil ;  and  after  reciting  that  he  had  by  one  or  both  of  the  codicils  to  his 
said  will  m  a  tuffident  manner  provided  for  Phillis,  he  gave  to  his  illegitimate 
daitthters  Sybil  and  Chra  an  estate  similar  in  all  respects  to  that  which  by  his 
said  codicil  or  codicils  he  had  given  to  his  said  other  daughter,  and  he  declared 
that  Sybil  and  Clara  should  have  the  same  provision  as  he  bad  made  for  his  other 
daughter:  Held,  that  the  legacies  were  not  cumulative,  and  that  the  daughters 
were  entitled  to  the  provision  made  by  the  fifth  codicil  only. 
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at  ber  death,  and  that  the  value  of  them  might  be  divided 
among  the  children.  And  he  gave  to  each  of  the  chil- 
dren an  annuity  of  100/.,  to  be  paid  to  Eliza  Mackenzie 
for  their  support  and  maintenance  until  they  respectively 
attained  twenty-one  years,  and  after  that  time  for  their 
own  use  and  benefit.  And  he  gave  to  his  brothers, 
George  and  Joseph  Robky^  and  William  BrassneU^  in 
trust  for  his  natural  children,  the  sum  of  1000/.  each, 
to  be  raised  as  soon  as  might  be  convenient  out  of  his 
estate,  and  to  be  paid  to  the  children  as  and  when  they 
respectively  attained  twenty-one ;  but  the  trustees  were 
permitted  to  make  an  advancement  of  250/.  for  the  benefit 
of  each  child. 


The  testator  made  a  second  codicil  to  his  will  on  the 
SOth  of  August  1813,  and  thereby  excluded  a  Mr.  Charles 
Brooke  from  being  an  executor  and  trustee  of  his  will ; 
but  this  codicil  did  not  affect  the  interest  of  the  natural 
children. 


In  the  year  1814,  Edward  and  William^  the  two  ille- 
gitimate children  named  in  the  first  codicil,  died,  and  in 
1814  and  1815  two  other  children  named  Frederick  and 
PhiUis  Saida  were  born ;  and  after  the  testator's  death 
the  first  codicil  was  found  with  the  names  of  Edward 
and  William  obliterated,  and  the  names  of  Frederick 
and  PhiUis  Saida  substituted  instead  of  them.  The 
infant  Frederick  died  in  the  year  1816,  and  PhiUis  Saida 
alone  survived.  In  this  state  of  things  the  testator 
made  a  third  codicil  dated  the  15th  of  June  1817:  he 
thereby,  as  he  said,  re-executed  his  will  and  two  first 
codicils,  and  having  appointed  James  Cunningham  an 
executor  and  trustee  of  his  will  and  estate,  he  proceeded 
to  appoint  him  guardian  and  trustee  of  his  natural 
daughter  PhiUis  Saida  and  any  other  natural  child  he 
might  have,  in  which  trust  he  joined  his  cousin,  Paul 

KneUer 
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Kmller  Smith  ;  and  redting  that  be  bad  in  the  bands  of 
his  said  cousin  1546/.  sterling  besides  interest  thereon, 
be  gave  the  same  to  his  natural  daughter  Phitlis  Saida^ 
and  in  the  event  of  her  decease  to  her  mother,  Eliza 
Mackenzie;  and  in  the  same  codicil  he  afterwards  gave 
the  further  sum  of  lOOOZ.  sterling  to  Phillis  Saiia^  and 
vthexk  his  estates  were  cleared  of  all  present  demands 
upon  them,  incurred  by  him  or  charged  upon  them  by 
him,  the  further  sum  of  4000/.  sterlmg. 


18S9. 


The  testator  made  a  fourth  codicil  dated  the  I8tb  of 
June  1817,  which  had  no  bearing  on  the  present  ques- 
tion. 


In  the  year  1818  the  testator  bad  another  natural 
daughter  called  SyUl^  and  he  made  a  fifth  codicil  dated 
and  signed  the  9th  of  January  1819i,  but  which  was  re- 
executed  in  the  presence  of  three  witnesses  on  the  26th 
of  October  1821,  and  thereby,  after  reciting  that  he  bad 
purchased  two  estates  and  certain  slaves,  he  expressed 
himself  as  follows :  viz*  *^  Now  I  do  hereby  declare 
that  the  said  two  estates  and  the  slaves  now  thereon 
(about  812)  are  subject  to  the  terms  and  conditions  of 
my  last  will,  with  thi&  further  proviso  and  condition,  that 
they  are  expressly  charged  with  the  two  several  sums  of 
5000/.  to  James  Cunningham  and  Paul  Knelier  Smith, 
their  executors  and  administrators,  in  trust  for  my  two 
natural  daughters,  Phillis  Saida  and  Sybil  (lately  born), 
to  be  paid  when  and  as  soon  as  my  executors  may  deem 
it  convenient  to  my  estate,  and  that  in  the  mean  time 
the  said  two  ifums  shall  bear  interest,  and  the  said  in- 
terest be  annually  paid  from  the  time  of  my  decease/  the 
interest  to  be  applied  for  their  support  and  education  in 
England  or  the  United  States,  and  the  principal  shall 
be  paid  to  them  when  twenty-one  years,  or  married  with 
the  consent  in  writing  of  the  said  trustees.    And,  if  this 

Vol.  IL  H  my 
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otherwise,  not  be  efiectual  to  charge  these  estates,  I 
hereby  declare  that  the  said  two  legacies  and  the  in- 
terest to  grow  due  thereon  shall  be  a  charge  on  my 
whole  estate,  both  real  and  personal,  and  payaUe  there- 
out ;  but  if  either  dies  before  twenty-one  or  marriage,  her 
share  shall  sink  into  my  personal  estate,  and  tiao  it 
either  dies  making  no  will/* 

Another  daughter,  CUtrOf  was  bom  in  1881,  and  the 
testator  afterwards  made  a  sixth  codicil  dated  the 
twenty-sixth  of  October  1821,  which  was  as  Sallows :  — 

I  do  hereby  make  and  publish  these  presents,  as  and 
for  a  codicil  to  the  last  will  and  testament  of  me,  John 
BMey^  bearing  date  in  the  month  of  December  1807  or 
in  the  month  of  January  1808,  and  desire  that  these 
presents  may  be  annexed  to  and  taken  as  parcel  of  the 
same  will.  And  1  hereby  confirm  and  republish  my 
said  will,  and  the  several  codicils  thereto  respectively 
bearing  date  in  or  about  August  1818  and  in  or  about 
January  1818,  by  me  made  and  executed,  and  intended 
to  be  taken  as  parcel  of  and  annexed  to  the  same  wilL 
And  whereas,  in  and  by  one  or  both  of  the  codidk 
to  my  said  will,  I  have  in  a  sufficient  manner  provided 
for  my  natural  daughter  PhiUis  Saida^  therein  described 
by  Miza  Mackenzie  Robley  of  the  said  island,  and  am 
desirous  of  making  similar  provision  for  my  other  chil- 
dren by  the  said  Niza  since  that  time  bom,  I  do 
therefore  give,  devise  and  bequeath  to  my  said  other 
daughters  by  the  said  Etixaj  named  iS^f7  and  Clara^ 
and  to  each  of  them,  an  estate  similar  irf  all  respects  to 
that  which  by  my  said  codicil  or  codicils  I  have  given, 
devised  and  bequeathed  to  my  said  other  daughter  by 
the  said  Eliza  ;  and  I  do  hereby  declare  that  the  said 
Sybil  and  Oara^  and  each  of  them,  shall  have  the  same 

provision 
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jMroTision  as  I  have  made  for  my  said  other  daughter;        1889. 
and  fiirther,  that  the  said  provision  for  the  said  Sybil 
and  Gara  shall  be  charged  and  chargeable  upon  and 
payable  out  of  my  property  in  the  same  manner,  in  all  re- 
spects, as  the  provision  for  my  other  daughter  aforesaid. 

To  this  codicil  there  was  added  a  memorandum,  to 
the  effect  that  the  codicil  therein  mentioned  to  bear 
date  in  the  month  of  January  1818  was  not  duly 
attested  to  pass  real  estates,  and  that  it  was  then  re- 
executed  by  the  testator. 

The  testator  died  in  November  1821,  leaving  his 
daughters  PhiUis  Saida^  Sybil  and  Clara  him,  surviving, 
but  Clara  afterwards  died  an  infimt 

The  question  was,  whether  the  several  gifts  to  the 
testator's  illegitimate  daughters  were  cumulative  or  sub- 
stitutional. 

Mr.  Pemberton  and  Mr.  PuUer^  for  the  Plaintiffs,  con- 
tended that  each  of  the  daughters  was  entitled  to  5000/. 
only,  being  the  amount  of  the  legacies  given  by  the  fifth 
codicil:  they  cited  Benyon  v.  BenyQn{a\  Warren  v. 
Warren{fi)j  Fay  v.  F(nf{c\  Osborne  v.  The  Duke  of 
Leeds,  {d) 

Sir  C.  WethereU  and  Mr.  John  BomiUy,  for  PhilUs 
Saidoj  and  Mr.  Kinderdey  for  Sybils  contended  that  the 
gifts  were  cumulative,  and  that  the  daughters  were  en- 
titled to  the  aggregate  amount  of  the  several  legacies 
given  by  the  different  codicils:  they  cited  BaiUie  v. 
Butterfield  (0,  Hodges  v.  Peacock  (g),  Wray  v.  Field  (A), 

Mackenzie 

{a)  17  Vet.  54.  (d)  B  Vet.  369. 

(6)  1  B,  C.  a  305.  (e)  1  Car,  398. 

(c)  1  B.  C.  C.  393.  n.  8.  c.  (g)  5  Vet.  735. 

1  Cox,  163.  (A)  9  Ruts.  S57. 
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Mackenzie  v.  Mackenzie  {a\  Watson  v.  Beed{b\  Garden 
\.  Hoffman  {c)i  Gtg^  r.  Sharp  {d)^  The  Jitomej^General 
V.  George*  {e) 

.    Mr.  6.  Richards  and  Mr.  Sharpe^  for  the  executors. 


Jvfy  10.  The  Master  qfthe  Rolls. 

The  question  argued  in  this  case  is,  whether  the  gifts 
made  by  the  testator,  John  Bobley^  in  favour  of  his 
natural  children,  by  several  codicils  annexed  to  his  will, 
are  cumulative,  or  whether  upon  the  true  construction 
of  the  codicils,  the  last  ^ft  is  not  to  be  taken  in  substi- 
tution for  the  former.  [His  Lordship  stated  the  will, 
and  the  first,  second  and  third  codicils.] 

It  is  to  be  observed,  that  by  the  first  codicil,  the 
annuity  of  100/.  was  to  be  paid  to  the  mother  for  the 
support  and  maintenance  of  the  children  during  their 
minorities,  and  that  the  two  RobUys  (the  brothers)  and 
WiUiam  BrassneU  were  trustees  of  the  portions  of  1000/1, 
and  had  power  to  advance  250/.  for  each  child  out  of 
its  portion ;  and  that  the  third  codicil,  although  it  pur- 
ports to  re-execute  the  first,  takes  no  notice  whatever  o^ 
the  provision  thereby  made  for  any  of  his  natural  chil- 
dren, or  for  the  provision  thereby  made  for  Phillis  Saida^ 
iF  her  name  was  then  substituted  for  that  of  William  in 
the  first  codicil,  but  proceeds,  as  if  no  previous  provision 
had  been  made,  to  appoint  guardians  and  trustees,  and 
to  give  to  Phillis  Saida  a  specific  legacy  bearing  interest, 
and  other  pecuniary  legacies  of  greater  amount  than  the 
legacies  given  by  the  first  codicil. 

If 


(a)  S  Rust,  968. 
(6)  5  SSni.  451. 
(«;  7  Sm,  29. 


{d)  1  Myl.  4*  jr.  589. 
(e)  8  Sim.  138. 
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'    If  we  regard  only  the  nature  and  amount  of  the  lega-*        I8S9. 
eies  given  by  the  two  instruments,  I  think  that  the       ^  ' 
legacies  given  by  the  third  codicil  would  not,  according       ^  v, 
to  the  rules  acted  upon  by  this  Court,  be  considered  as 
a  substitution  for  the  legacies  given  by  the  first  codiciL 
The  specific  legacy  of  1546/.,  and  the  two  further  lega- 
cies of  I000&  and  4000/.  without  power  of  advancement, 
would  not  I  think  be  considered  as  a  substitution  for 
the  reversionary  value  of  three  slaves  and  their  increase, 
for  the  annuity  of  100/.  and  for  the  legacy  of  1000/. 
with  power  to  advance  250/. ;  but  cases  of  this  kind  are 
to  be  determined  by  presumptions,  and  we  must  look  U> 
all  the  circumstances* 

When  a  testator  makes  distinct  gifts  by  distinct  co* 
dicils,  the  presumptions  are  that  the  gifts  made  by  the 
subsequent  codicils  are  additional  to  those  made  by  the 
former,  and  that  the  testator  when  he  made  the  last  had 
not  forgotten  the  former,  and  did  not  mean  to  make  the 
last  either  in  vain  or  in  substitution  for  the  former;  but 
these  are  only  presumptions,  and  they  may  be  strength- 
ened or  rebutted  by  any  circumstances  which  by  just 
inference  and  presumption  may  enable  us  to  ascertain 
what  the  intention  of  the  testator  really  was.  The  nature 
of  die  legacies  and  the  extent  of  interest  in  them  which 
is  g^ven,  are  very  material  circumstances,  but  we  must 
also  regard  the  situation  of  the  testator  with  respect  to 
the  persona  for  whom  he  is  making  provision,  and  the 
other  directk)ns  which  he  may  have  given.  This  tes- 
tator had  placed  himself  in  loco  parentis  with  regard  to 
the  children  of  Eliza  Mackemity  and  he  was  making 
provision  for  them  as  for  his  own  children,  and  the  fact 
of  his  having  appointed  trustees  and  guardians  with 
reference  to  the  provision  he  was  making  by  the  third 
codicil,  and  omitted  to  notice  the  trustees  which  he  had 
apiK>inted  by  the  first  codicil,  and  the  provisbns  thereby 
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made,  cannot  be  immaterial  in  the  consideniUon  of  tbe 
question,  whether  the  two  provisions  were  to  be  acea^ 
mulative,  or  the  last  was  to  be  taken  in  subsdtntion  for 
the  first.  It  is  not  probable  that  tbe  testator  intended 
to  have  at  the  same  time  one  set  of  trustees  for  the 
provision  made  by  the  third  codicil,  and  another  set  of 
trustees  for  a  distinct  sum  of  lOOOA  ^ven  by  the  first 
codicil, — that  Mr.  Cunnitigham  and  Mr*  Smih  should 
be  guardians  and  trustees,  whilst  the  power  of  ad- 
vancing 250/.  was  vested  in  the  two  Bobleyg  and  Brasg* 
neilf  and  whilst  under  a  positive  direction  in  the  first 
Qodicil,  the  mother  was  to  receive  the  annuity  of  lOOL 
for  the  support  and  maintenance  of  the  children. 


[His  Ix)rdship  stated  the  fourth  codicil  of  the  18th  of 
June  1817»  the  birth  otS^bH  and  the  fifUi  codicil  of  the 
9th  of  January  1819,  and  proceeded.] 


Upon  this  codicil  it  may  be  observed,  that  if  we  re* 
gard  only  the  legacies  and  the  interest  in  them  which  is 
given  to  the  legatees,  a  legacy  of  5000/.,  subject  to  be 
divested  if  the  legatee  should  die  before  attaining 
twenty-one  or  marriage,  would  not  be  considered  as  a 
repetition  of  or  substitution  for  two  legacies  of  1000/. 
and  4000/.  not  subject  to  be  so  divested,  but  the  fifth 
codicil  appears  to  make  a  complete  and  reasonable  pro- 
vision for  the  children;  interest  on  the  charges  b  to 
accrue  from  the  time  of  the  testator's  death,  and  to  be 
applied  for  the  support  and  education  of  the  children, 
and  the  legacies  themselves,  as  soon  as  the  executor  may 
deem  it  convenient  to  the  estate,  are  to  be  paid  to  the 
legatees  on  attaining  twenty-one  or  marrying,  and  are 
only  to  be  divested  in  case  of  deatli  before  twenty-one 
or  marriage.  This  is  in  its  nature  reasonable,  and  the 
directions  comprised  in  it,  particularly  that  which  orders 
the  interest  to  be  applied  for  the  support  and  main* 
tenauce  of  the  children  in  England  or  the  Untied  SCaiesy 
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are  scarcely  consistent  with  the  co-existence  of  the  di- 
rection in  the  first  codicil,  that  the  annuity  of  100/.  for 
the  support  and  maintenance  of  the  children  should  be 
paid  to  Eliza  Mackenzie.  It  does,  however,  appear  to 
me,  that  upon  the  construction  of  the  first,  second  and 
fifth  codicils,  and  having  regard  to  the  presumptions 
and  indications  of  intention  on  which  this  Court  relies, 
tile  question  would  in  this  case  have  been  very  doubtful* 
But  the  case  does  not  rest  here:  another  daughter, 
Clara^  was  born  in  the  year  1821,  and  the  sixth  codicil 
is  dated  the  26th  day  of  October  in  that  year.  In  this 
oodicil  the  testator  expresses  himself  thus :  [His  Lord- 
ship stated  that  part  of  the  codicil  by  which  the  testator 
confirmed  and  republished  his  will,  and  the  several 
codicils  stated  to  bear  date  in  or  about  August  1813 
and  in  or  about  January  1818,  and  proceeded.] 


18S9. 


From  this  first  passage  and  the  uncertainty  and  in* 
aceuracy  with  which  the  testator  mentions  the  dates,  it 
would  seem  that  he  had  not  the  will  and  the  codicils 
referred  to  before  him  at  the  time  when. this  codicil 
was  written,  but  from  the  fact  appearing  that  the  co- 
dicil of  January  1819  was  re-executed  on  the  day  of 
the  date  of  the  sixth  codicil,  it  seems  clear  that  the  co- 
dicil of  the  9th  o{  January  1819  was  the  one  referred  to, 
and.  waa  before  the  testator  at  the  time  when  the  sixth 
codicil  was  executed.  The  codicil  of  August  1 818  re- 
moved Mr.  Brooke  from  being  an  executor  and  trustee, 
and  was  important  to  be  noticed  when  the  will  was  re- 
published and  confirmed,  but  it  did  not  mention  the 
children.  The  codicil  of  the  9th  {^January  1819  con- 
tained the  particular  provision  I  have  mentioned,  com- 
plete in  itself,  but  so  made  and  expressed  as  to  make  it 
doubtful  whether  that  provision  was  all  or  only  part  of 
that  which  the  testator  intended  the  children  to  have ; 
and  the  sixth  codicil,  after  containing  a  devise  not  ma- 
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terial  on  this  occasion,  proceeds  as  follows :  [His  Lord** 
ship  stated  the  remainder  of  the  sixth  codictL] 

And  upon  this  codicil  it  appears  to  me,  ^at  the  tes* 
tator,  referring  to  the  provision  which  he  has  made  for 
Phillis  Saida  by  tlie  fifth  codicil,  and  thus  expresdy 
reciting  that  he  has  thereby  suflSciently  provided  for  her* 
makes  his  intention  clear  that  he  did  not  intend  her  to 
have  that  provision,  which  in  itself  he  considered  suiS- 
cient,  in  addition  to  other  provisions  mentioned  in  former 
oodicils  to  which  he  did  not  refer*  Wishing  to  provide 
for  his  three  natural  daughters,  and  seeming  to  think, 
when  the  sixth  codicil  was  written,  that  PhiUis  SaidA 
only  was  provided  for  by  the  fifth,  he  refers  to  that 
oodicil,  recites  that  he  thought  the  provision  thereby 
made  for  her  sufficient,  and  desires  that  Sybil  and  Ckara 
may  be  in  all  respects  made  equal  to  her ;  and  whatever 
doubts  may  arise  upon  the  former  codicils,  I  think  that 
the  sixth  oodicil  sufficiently  indicates,  that  the  several 
gifts  are  not  cumulative ;  and  that  PhiUis  Saida  and 
Sybil  are  only  entitled  to  the  provision  made  for  them 
by  the  fifth  codiciL 


March  SS* 
Aug.  7. 


The  ATTORNEY-GENERAL  v.  SHEARMAN. 


^I^HE  facts  of  this  case  are  stated  in  the  judgment  of 
the  Master  of  the  Rolls. 


This  Court 

has  authority 

to  exercise  a 

discretion  in 

charity  cases ; 

and  where  it 

appears  that 

the  prose* 

cution  of 

accounts  and 

inquiries  would  not  be  beneficial)  but  prejudicial  to  the  interests  of  the  charity,  the 

Court  will  refuse  them.    The  Court  also  discourages  long  and  expensive  litigation 

in  charity  cases  ibr  matters  of  small  value. 


Mr.  Pemberton  and  Mr.  O.  Anderdon^  for  the  relators 
contended  that  the  lease  stated  in  the  judgment  of  the 

Master 
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Master  of  the  Rolls,  though  signed  by  a  majority  of  the        1839. 
trustees,  was  a  nullity,  and  that  the  rent  was  inadequate.    ^^^C^"^ 
They  asked  that  the  lease  might  be  declared  void,  that    Attorney* 
a  reference  might  be  made  to  the  Master  for  the  appoint-     Oswjbral 
ment  of  new  trustees,  and  that  the  representatives  of   Shearman. 
John  Shearman  might  be  charged  with  the  sums  referred 
to  in  the  judgment  of  the  Master  of  the  Rolls,  and 
Alight  pay  the  costs* 

Mr.  Barber  and  Mr.  G*  Bichardsy  contra* 

Mr.  C  P.  Cooper^  for  Mr.  Ward^  one  of  the  trustees. 


T^e  Master  of  the  Rolls.  ^^g*  7< 

This  is  an  information  filed  by  the  Attorney-General, 
at  the  relation  oi  James  Hirrell  Limmer  and  John  Nicholls^ 
against  John  Shearman  and  others,  praying  that  the  De- 
fendants John  barman  and  his  son,  and  such  others  as 
to  the  Court  might  think  proper,  might  be  removed  from 
being  trustees  of  the  charity  estates  in  question;  that  in 
case  of  need,  an  account  might  be  taken  of  the  rents 
received  by  the  Defendants  and  particularly  by  John 
Shearman  ;  that  it  might  be  declared  that  John  Shearman 
ought  to  account  for  monies  charged  by  him  for  land 
tax,  repairs  and  other  outgoings;  that  if  the  estate 
ought  not  to  be  vested  in  the  churchwardens  and  over* 
seers  new  trustees  might  be  appointed ;  that  a  lease 
dated  the  18th  of  August  1826  might  be  declared  to  be 
invalid,  and  might  be  set  aside  and  cancelled ;  that  the 
Defendants  Isaac  Last  and  Henry  Last  might  pay 
5L  12s.  Sd^y  or  such  other  annual  sum,  by  way  of  in«* 
creased  rent,  as  might  seem  just;  and  for  further  relief* 

This 


i09 
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The 

ATTOBMSr- 
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This  cause  came  on  to  be  heard  before  the  presenl 
Xiord  Chancellor  when  be  was  Master  of  the  RoUa»  and 
on  the  6th  i^Jime  1835  he  decreed,  that  as  to  the  De- 
fendants Isaac  Idui  and  Henry  Lad^  the  information 
should  be  dismissed  with  costs ;  and  that  the  inlbmia* 
tion,  except  so  far  as  it  sought  to  haye  a  scheme  vp^ 
proved  for  the  future  management  and  applicatimi  of  the 
charity  estate,  should  be  dismissed  as  against  all  the 
other  Defendants,  without  costs ;  and  he  referred  it  to 
the  Master,  to  approve  of  a  proper  scheme  for  the  future 
management  and  application  of  the  charity  estates,  and 
the  rents  and  profits  thereof. 


The  relators  not  being  satisfied  with  thb  decree,  pre- 
sented a  petition  to  have  the  cause  reheard  at  the  Rolls ; 
it  would,  I  think,  have  been  better  if  they  had  taken  the 
case  before  the  Lord  Chancellor  himself,  as  they  had 
the  opportunity  of  doing;  but  conceiving  that  they  had 
a  right  to  adopt  the  course  they  have  done,  I  have  con- 
sidered the  whole  case* 

• 

The  nature  of  the  charity  and  the  mode  in  which  its 
funds  have  been  applied,  make  it  clear  that  a  scheme 
must  be  provided  for  the  future  management  and  appli- 
cation of  the  property;  and  that  part  of  the  decree  which 
directs  a  reference  for  that  purpose  is  not  complained  of. 

A  part  of  the  charity  estate  consisted  of  a  farm  which, 
on  the  4th  o{  August  1813,  had  been  let  to  Isaac  Lasi^ 
for  a  term  of  fifteen  years  from  Michaelmas  1812,  at  a 
rent  of  52L  a  year. 


It  seems  that  some  time  before,  or  in  the  year  1826, 
the  Defendant  John  Shearman  had,  by  some  means,  and, 
as  it  is  said,  by  means  of  his  connections  among  the 
other  trustees,  acquired  a  great  influence  and  ascendancy 

in 
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ih  the  management  of  the  charity  property ;  it  b  stated'  1 889* 

that  he  wished  to  have  all  his  owa  way,  and  would  not  ^^uf^"^ 

submit  to  any  control  of  the  other  trustees  oven  whom  Attoaiibt* 

be  had  not  influence :  this  conduct,  no  doubt  improperi  ^^^^^^^ 

Very  naturally  gave  offence  to  Mr.  Ward^  another  trustee^  Shxabmak.'< 
who  justly  thought  that  he  and  the  other  trustees  ought 
to  be  consulted  in  the  management  and  application  of 
the  property.    Under  these  circumstances  disputes  and 
quarreb  arose. 

In  1826  there  were  eleven  trustees,  John  Shearman 

m 

and  his  son  George^  two  persons  of  the  name  of  Cienenff 
William  Darby ^  Francis  Scolchmer^  Mileson  Edgar^  John 
tVardf  Frenton  Bowman^   John  Kerry^  and   another 
George  Shearman. 
♦ 

John  Shearman^  being  in  the  management  of  the  pro- 
perty, about  Jtdy  1826  appears  to  have  agreed  to  grant 
a  new  lease  of  the  farm  to  haac  Last  and  his  son  Henry 
Last ;  and  Isaac  Last^  according  to  the  evidence  of  Mr. 
Frenchj  the  solicitor  to  the  trustees,  called  on  Mr.  French^ 
and  at  the  request  of  John  Shearman^  as  he  stated,  or- 
dered yir.  French  to  prepare  a  lease,  similar  in  every 
respect  to  the  then  subsisting  lease,  except  that  the  name 
of  Henry  Last  was  to  be  added  as  joint  lessee.  Mr« 
French  accordingly  prepared  the  lease,  and  Henry  Last 
called  for  it  and  took  it  away,  as  he  said,  to  get  it  exe- 
cuted  by  the  trustees;  and  the- 'trustees  having  been 
called  upon  for  the  purpose,  it  appears  to  have  been 
executed  by  John  Shearman  and  George  his  son,  by  the 
two  Chenerys  and  by  Darby  and  Scotchmer :  Mr.  Ward 
refused  to  sign  because  he  had  not  been  consulted,  and 
because  he  did  not  know  on  what  terms  it  had  been 
made ;  Kerry  and  George  Shearman  the  shopkeeper  re- 
fused because  Ward  did,  and  Mr.  Edgctr  and  Mr.  JJow*  . 
man  also  refused ;  but  the  lease  having  been  executed 

by 
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by  a  majority  of  the  trustees,  tlie  two  Lasts  have  heUI 
the  &rin  accordingly* 

Mn  Ward  having  been  informed  of  the  new  lease^  cson* 
sidered  as  to  the  means  of  setting  it  aside:  a  meeting  of 
the  dissentient  trustees  was  held  on  the  9th  of  October 
1826;  they  acted  as  if  the  new  lease  were  invalid,  and 
resolved  that  the  churchwardens  should  take  immediate 
steps  for  letting  the  farm.    This  meeting  however,  doe» 
not  appear  to  have  produced  any  result;  and  on  the  22d 
of  March  1827,  a  meeting  of  eight  trustees  was  held  and 
attended  by  Mr.  Ward  and  Mr.  Edgar^  two  of  the  dis- 
sentients, and  by  the  six  who  had  signed  the  new  lease* 
At  this  meeting  the  trustees  resolved  as  follows :  —  Re>» 
solved  that  the  farm  at  present  occupied  by  Isaac  Last 
is,  in  the  estimation  of  the  trustees  here  present,  worth, 
to  be  let,  255.  per  acre»     Resolved  that  the  whole  pro- 
perty described  in  the  feoffment  of  1818,  be  surveyed 
and  mapped  by  Mr.  John  Haxfrnxtd  of  Stoke.    Resolved 
that  the  farm  now  occupied  by  iMSt^  when  surveyed  and 
mapped,  be  offered  to  him  at  the  before-mentioned  rent 
of  25&  per  acre,  for  the  term  of  eight  years  from 
Michaelmas  next     Resolved  that  the  last  Mandajf  ia 
February  every  year  be  the  day  for  auditing  the  accounts 
of  the  above  charity ;  and  that  the  meeting  be  held  at  the 
sign  of  The  Bottles^  in  Occoldf  and  that  Mr.  JMn  Shear^ 
man  be  appointed  trustee  to  receive  the  rent  due  oa 
JLady-^y  in  each  year. 

These  resolutions  seem  to  assume  that  the  lease 
which  six  of  the  trustees  had  granted  to  the  Lasis 
might  be  got  rid  of;  and  they  would  scarcely  be  intel- 
ligible, if  we  did  not  bear  in  mind,  that  the  farm  was 
estimated  to  contain  only  forty-two  acres,  which,  at  255. 
an  acre,  would  amount  to  52/.  105«  6c2.  per  annum,  only 
\0s%  more  than  the  rent  reserved  in  Im£%  lease,  and 

that 
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that  Siearman  swears,  that  in  his  belief,  a  survey  of  the       1889. 

&rin  would  prove,  that  the  quantity  did  not  exceed    ^"^T^y!^^ 
^  The 

forty-two  acres.  Attorney^  . 

OSNBBAL 

The  survey  was  made  in  18279  and  it  appeared  that   Shbabmak. 
the  land  contained  46  acres  2  roods  and  17  perches, 
which,  at  25&  an  acre,  would  have  produced  58L  5s. 
rent. 


It  does  not  appear  what,  if  any,  steps  were  taken  in 
consequence  of  the  survey«  Mr.  Hayward  states  that 
John  Shearman  accompanied  him  diiring  part  of  the 
time  of  his  surveying  the  farm,  but  that  he  did  not 
communicate  the  result  to  John  and  George  Shearman^ 
$he  two  Chenerys^  or  any  of  them ;  he  valued  the  farm 
as  worth  58/.  a  year  to  let 

The  Lasts  continued  in  the  possession  and  to  pay  the 
rent  to  John  Shearman^  who  received  it,  and  appears  to 
have  made  various  allowances  for  repairs  and  others 
wise;  and  this  state  of  things  continued  till  the  inform- 
ation was  filed  on  the  14th  of  Matfj  five  years  afler  the 
aurvey  had  been  made. 

What  is  in  substance  prayed  for  is,  that  the  trustees 
who  signed  the  lease  may  be  removed,  that  the  lease 
may  be  set  aside,  that  the  Lasts^  in  addition  to  the 
rent  they  have  paid,  may  pay  a  further  annual  sum  of 
SL  12i.  6£fi,  and  that  John  Shearman  may  be  charged 
with  the  sums  allowed  for  repairs  and  outgoings. 

It  does  not  appear  to  me  that  any  case  is  made 
against  the  Lasts;  they  have  held  and  are  holding 
under  a  lease  executed  by  six  out  of  the  eleven  trustees ; 
there  is  no  pretence  of  fraud  or  concealment  on  their 
part;  the  only  complaint  against  them  1%  that  they  toojc 

a  lease 


Il« 


1859. 


The 

ATTOftllBy^ 

CxKBaAiT 

QUBAUCANt 
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a  lease  which  five  trustees  refused  to  sign ;  there  is  no 
evidence  of  any  notice  bemg  given  to  them  by  the  dis- 
senting trustees^  and  in  &ct  they  paid  their  rent  to 
John  Skearmanj  who  was  formally  appointed  receiver  in 
March  1827:  I  am  therefore  of  opinion  that  the  inform- 
ation was  rightly  dbmissed  with  costs,  as  against  Isaae 
Last  and  Henry  Last. 

The  next  question  is,  whether  John  Shearman  on^t 
to  have  been  charged  with  any  sum  greater  than  58/L 
which  he  might  have  received  for  rent,  or  with  any 
sums  improperly  allowed  for  repairs  and  outgoings. 

As  for  the  rent,  it  is  in  this,  as  in  so  many  other 
cases,  doubtful  upon  the  evidence,  whether  more  than 
52,L  could  have  been  properly  and  prudently  demanded 
or  insisted  upon;  though  Mr.  Wailing  says  he^ offered 
70/.,  and  Last  himself  was  willing  to  give  62/L  rather 
than  quit;  it  may  not  have  been  prudent  to  insbt  on 
more  than  5221 

The  allowances  seem  to  have  been  considerably  more 
than  appear  upon  the  evidence  to  be  justified ;  they  do 
not  appear  to  have  been  a  subject  of  complaint  till  the 
information  was  filed ;  the  grievance,  as  George  Shears 
man  the  shopkeeper  says  in  his  evidence,  was,  that 
John  Shearman  wished  to  do  every  thing  his  own  way ; 
Mr.  Homnanf  Mr.  Edgar  and  Mr.  Kerry  were  dis« 
satisfied  because  of  his  persisting  to  do  every  thing  his 
own  way ;  but  the  witness  recollects  no  disapprobation 
or  dissatisfaction  as  to  the  application  and  appropri- 
ation of  the  rents;  Mr.  WareTs  evidence  is  to  the  same 
effect. 


This  may  be  in  part  accounted  for  by  the  fact  that 

accounts  were  not  rendered  to  the  trustees;  but  John 

Shearman 
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Skearman  in  his  answer  expressly  states^  that  every  year^ 
aboot  Easier  Monday^  he  submitted  his  accounts  to  the 
inspection  and  examination  of  the  churchwardens  at  a 
▼estry  meeting  held  in  the  parish,  and  he  states  in  his 
first  answer  that  his  accounts,  up  to  the  month  of  April 
18S0,  were  regularly  entered  at  his  request  in  the 
churchwarden's  book,  and  this  appears  from  the  books 
to  have  been  the  case,  so  that  the  application  of  the 
rents  was  knowi^  and  the  proof  given  by  the  relators, 
that  there  was  no  dissatisfiurtion,  b  material. 


HI 
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But  not  considering  it  to  be  proved,  that  the  rent 
was  the  best  that  could  have  been  obtained,  or  that  the 
rents  were  strictly  applied  as  they  ought  to  have  been, 
the  question  arises,  whether  in  such  a  case  as  this, 
having  regard  to  the  amount  which  is  in  contest,  to  the 
circumstances  under  which  the  information  originated, 
and  to  the  probability  of  obtaining  any  benefit  for  the 
charity,  accounts  and  inquiries  ought  now  to  be  di- 
rected. 

I  have  no  doubt  that  the  Court  has  authority  to 
exercise  a  discretion,  and  that,  from  the  absence  of  any 
effectual  check  elsewhere,  it  has  become  absolutely 
necessary  for  the  interests  of  charities,  that  such  dis- 
cretion should  be  exercised  in  proper  cases. 

My  predecessor  has  shewn  by  his  decree  that  he 
considered  this  to  be  a  proper  case  for  the  interposition 
of  the  Court,  and  on  a  consideration  of  all  the  facts 
proved,  I  have  come  to  the  same  conclusion* 


I  am  of  opinion  that  a  prosecution  of  the  accounts 
and  inquiries  which  are  sought  by  this  information 
would  be  prejudicial  and  not  beneficial  to  the  charity, 
unless  more  efiectual  means  than  the  Court  possesses 

could 
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could  be  found,  of  altogether  relieTing  the  chari^ 
from  costs  and  other  prejudice  to  arise  from  the  pro* 
longed  litigatioa  in  a  matter  of  such  small  valae ;  it 
consequently  appears  to  me  that  I  ought  not  to  disturt^ 
the  decree  which  has  been  made,  I  think  it  quite 
proper  to  discourage  long  and  expensive  litigatioa  in 
charity  cases  for  matters  of  such  small  value^  and  com- 
menced  under  such  circumstances  as  appear  in  this 
instance.  On  the  whole  I  am  of  opinion  that  the  de* 
cree  ought  to  be  confirmed,  and  that  the  relators  ought 
to  pay  the  costs  of  the  rehearing. 


Jtf/y4. 


BAKER  V.  NEWTON. 
NEWTON  V.  RICHARDS. 


Bequest  of 
money  and 
leaseholds  to 
ttfeme  Mole 
•*  for  her  own 
ahsolute  use, 
without 
liberty  to  sell 
or  assign  dur- 


npHE  testator  by  his  will,  dated  the  2d  December  18S5, 
■*"  bequeathed  as  follows :  —  "I  give  and  bequeath  to 
my  natural  daughter  Harriet  Gotdhet/f  now  called  Har^ 
riet  Richardsj  S5,000/.  and  my  house  No.  4'.  Clarendon 
Place,  with  the  whole  of  the  furniture  plate  china  glass 
wines  Sicjor  her  aam  absolute  ttse,  without  liberty  to 
Held^thSTie  *^^  ^^  assign  during  her  natural  life.  To  my  dear  wife, 
took  the  pro-    Ellen  Elizabeth  Maty  Richards,   the  residue  and  re» 

Ktefy,wkhout  mainder 

power  of  dis- 
position during  her  life. 

A  testator  by  his  will  gave  the  residue  of  his  estate  to  his  wife.  By  a  codicil, 
**  instead  of  givine  the  whole  of  his  property,  ader  the  legacies  were  paid,  to  his 
w^e,"  he  bequrathed  10,ooo/L,  the  interest  of  which  to  be  paid  her  for  life,  "  and 
then  to  go  to  his  daughter,  and  his  house  and  furniture,  plate,  wines,  &c.  at  JT.  i?., 
in  short,  the  whole  of  his  property  at  his  decease,  except  carriage  and  horses,  and 
his  gold  repeater ;  and  it  was  his  further  wish  that  she  might  continue  in  either 
bouse,  but  not  to  change,  and  having  the  use  of  the  same  during  her  life,  wines, 
spirits,  &c.  included:  Held,  that  the  gift  by  the  codicil,  beyond  the  10,000/.,  wai 
void  for  uncertainty. 
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mainder  of  my  estate  and  effects  of  what  nature  and       1839. 
kind  soever."  ^""^y^^^ 

Bajubk 

V, 

The  testator  made  a  codicil  to  his  will  on  the  same      Newton. 
day,  but  which  he  afterwards  cancelled. 

In  August  1837  the  testator's  daughter  Harriet  mar- 
ried Mr.  KeUjff  and  on  the  2d  of  October  in  the  same 
year  the  testator  made  a  codicil  to  his  will  in  the  follow- 
ing terms :  —  ^  Codicil.  I  revoke  that  part  of  my  will 
instead  of  giving  the  whole  of  my  property  after  the 
legacies  are  paid  to  my  wife  I  give  and  bequeath  to 
her  10,000/.  to  be  invested  in  the  funds  in  the  names  of 
Joseph  Newton^  Frederic  Kelly  and  Edward  Savage 
Bailey g  the  interest  of  which  shall  be  paid  to  her  during 
for  life  and  then  to  go  to  my  daughter  now  Harriet 
Kelly,  and  my  house  and  furniture  plate  wines  &c.  at 
72.  King's  jRoad  Brighton^  in  short  the  whole  of  my 
property  at  my  decease  except  carriages  and  horses 
and  my  gold  repeater,  and  it  is  my  further  wish  that 
she  may  continue  in  either  house  (but  not  to  change)  and 
have  the  use  of  the  same  during  her  natural  life  wines 
spirits  &C.  included" (a) 

The  testator  died  in  Pctober  1837. 

The  first  question  was  as  to  the  interest  which  the 
testator's  daughter  Harriet  took  in  the  legacy  of  25,000/. 
On  the  one  hand  it  was  contended,  that  she  took  a  life 
interest  only,  and  that  the  words  **  during  her  natural 
life  ^  limited  the  extent  of  her  enjoyment  of  the  bequest 
made  to  her;  and  on  the  other  hand  it  was  argued,  that 
she  took  an  absolute  interest,  and  that  these  words  re- 
stricted, during  her  life,  her  power  of  disposition,  so 

that, 

(«)  The  punctnation  of  these  passages  has  been  compared  with 
the  original  will. 

Vol.  II.  / 
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thaty  daring  her  life,  the  property  was  to  be  held  by  ber 
without  power  of  anticipation. 

The  next  question  arose  on  the  codicil,  and  as  to 
what  interest,  beyond  the  life  and  reversicMiary  interest, 
in  the  10,000^  was  given  to  the  wife  and  daughter 
respectively* 

Mr.  G.  Bichards  and  Mr.  Putter^  for  the  next  of  kin 
(other  than  the  widow.) 

Mr.  Pemberion  and  Mr.  Busky  for  Mrs.  Kdly. 

Mr.  KindersUy  and  Mr.  Bacon^  for  the  widow. 

Mr.  Tinruy  and  Mr.  J.  Bussettj  for  the  executors. 

Tfie  Master  of  the  Rolus  was  of  opinion  that  the 
25,000/.  and  the  house  in  Clarendon  Place  were  given 
to  Mrs.  Kelly  absolutely,  with  a  restriction  against 
alienation  during  her  life. 

On  the  second  point  he  said,  that  beyond  the  gift  of 
10,000/.  to  the  widow  for  life,  with  remainder  to  the 
daughter,  the  testator  had  expressed  himself  so  am- 
biguously, that  the  only  conclusion  he  could  come  to 
was,  that  it  must  be  held  void  for  uncertainty. 
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FRANK  V.  MAINWARING.  Jim*s.7.8.io. 

Aug.7. 

nnHE  Plaintiff  in  this  causci  was  the  grandson  of  Mr.  A  decree  di- 
'■-    Edward  Franks  a  clergyman  of  large  fortune,  who,  ownelfof  a 
in  the  year  1817  was,  amongst  other  property,  entitled,  legal  estate  to 

,  ,        .,  .  .  ,         ,  ,  ^  do  such  acts 

partly  as  tenant  m  tail  in  possession,  and  partly  as  tenant  as  are  requi- 

in  tail  in  remainder  expectant  upon  the  death  of  his  "'®  ^  ^?5  ?® 

-      ,    , ,        ,  estate  tail,  but 

mother,  Catherine  Franks  to  certam  freehold  and  copy-  which  are  in- 

hold  estates,  devised  by  the  wiU  of  Margaret  Prank.        nriSls 

not  bindine  on 
The  bill  prayed  for  a  declaration,  that  Mr.  Edward  issucTi^  tail?^ 
Frank  was  induced  whilst  of  unsound  mind,  to  execute     On  a  bill  to 
certain  deeds  and  do  other  acts,  whereby  those  freehold  and  reco- 

and  copyhold  estates  became  vested  in  the  Defendants,  veries,  on  the 
*•'  ground  of  the 

Mainwaring  and  Bellamy ^  as  trustees,  and  that  the  same  lunacy  of  the 
estates  might  be  reconveyed  and  surrendered  to  the  use  Ji^h^e  exe- 

of  the  Plaintiff.  cuted  them. 

Held,  that  the 

finding  of  the 

The  title  of  Mr.  Edward  Frank  accrued  on  the  death  jury  on  an  in- 

of  his  father  in  the  year  1812,  and  in  1817  he  had  six  ^hich  over- 
children,  viz :  Richard  Bacon  Frank  the  father  of  the  ""^af^^**  ^J^^t 
^   '  ^        penod,  ar- 

Plaintiff,  the  Defendants  Edward  Bacon  Franks  Jemima  forded  a  pre- 
Mary  Bacon  Franks  Aspelow  Bacon  Franks  and  Modol-  J,e°^a8°then* 

pkus  Bacon  Franks  and  a  daughter,   Rosalia   Bacon  insane;  but 
•El      »      •        J     J  there  being 

Franks  since  dead.  some  evi- 

dence, that 
after  the 
On  the  15th  day  of  April  1817,  he  executed  an  in-  time  when  the 

denture  of  feoffment  of  that  date,  with  livery  of  seizin,  g^"*7tS^^ave 
and  made  between  Catherine  Frank  of  the  first  part,  the  commenced. 
Rev.  Edward  Frank  of  the  second  part,  Edward  Sykes  Jj^t  ofun-""" 

of  sound  mind, 
an  issue  was 
directed  to  inquire,  whether  he  was  of  unsound  mind  at  the  time  of  executing  the 
deeds,  &c. 

12 
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1839.       of  the  third  part,  Richard  Baxter  of  the  fourth  part, 
^^^^^     Thomas  Francis  C.  Mainwaritig  and  2%omas  Janes  Bel- 
V.  lamy  of  the  fifth  part,  Thomas  Lee  of  the  sixth  part,  and 

*  William  Saoostone  of  the  seventh  part:  and  by  that  in- 
denture, after  reciting  the  will  of  Margaret  Franks  and 
that  Edward  Frank  was  desirous  of  providing  for  the 
payment  of  certain  debts,  and  also  of  making  provision 
for  his  younger  children,  and  had  therefore  determined 
to  suffer  a  common  recovery  of  the  estates  devised  by 
the  will  of  Margaret  Franks  and  that  Catherine  Frank 
had  agreed  to  concur  therein ;  it  was  witnessed,  that  all 
the  ftvehold  estates  were  granted  to  Edward  S^kes  and 
hb  heirs,  to  the  intent  that  he  might  be  tenant  of  the 
freehold,  to  the  end  that  recoveries  might  be  suffered ; 
and  the  recoveries  were  to  enure,  as  to  part,  to  the  use 
of  Catherine  Frank  for  life,  with  remainder  to  the  use  of 
MainwaringSiXiiLBeUanyifi  fee,  and  as  to  the  residue,  to 
the  use  of  Mainwaring  and  Bellamy  in  fee ;  the  indenture 
contained  a  covenant  to  surrender  the  copyholds  to 
Mainwaring  and  Bellamf  and  their  heirs;  and  it  was 
declared  that  Mainwaring  and  Bdlamy  were  to  stand 
seized  and  possessed  of  the  freeholds  and  copyholds,  on 
trust,  with  the  consent  in  writing  of  Edward  Frank  in 
his  lifetime^  and  after  his  decease  at  their  own  discre- 
tion, to  sell  and  convey  the  estate  to  any  purchasers 
thereof:  there  was  also  a  power  of  mortgaging,  and  out 
of  the  rents  and  the  money  to  arise  by  sale  or  mortgage 
to  pay  the  mortgages,  and  the  costs  of  the  trust ;  and  to 
set  apart  12,000/.  to  be  disposed  of  in  paying  debts  of 
Edward  Frank;  and  they  were  to  stand  possessed  of  the 
rest  of  the  money  to  arise  by  the  sale  or  mortgage  on 
the  trusts  stated  in  an  indenture  of  even  date ;  and 
there  was  a  power  of  attorney  to  deliver  seizin. 

The  indenture  of  even  date  was  made  between  Ed' 
ward  Frank  of  the  one  par^  and  Mainwaring  and  BeU 

latrnf 
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lamf  of  the  other  part ;  and  it  was  declared,  that  subject       18S9. 
to  the  payments  and  deductions  directed  by  the  former    ^^^^^^'^^ 
deed,  the  trustees  were  to  stand  possessed  of  the  monies  •. 

arising  from  the  sale  or  mortgage,  in  trust  for  Edward  Maimwabinc. 
Frank  for  life,  and  after  his  death  for  his  younger 
children* 

Livery  of  seizin  was  indorsed  on  the  indenture  of 
feoflment,  and  the  recoveries  were  soon  afterwards  suf- 
fered, i*  e.  in  Easter  term  1817,  and  the  copyholds  were 
surrendered. 

On  the  24th  of  August  1820,  Mr.  Edward  Frank  gave 
a  consent  in  writing  to  sell  a  portion  of  the  estates, 
which  the  trustees  accordingly  sold  in  lots;  but  in  June  . 
1825,  a  commission  of  lunacy  issued  against  him,  and' 
in  the  following  month  of  Augu^  he  was  found  to  be  a 
lunatic,  and  to  have  been  so  from  the  25th  of  October 
1816. 

He  continued  a-  lunatic  to  the  time  of  his  death,  which 
took  place  on  the  14th  of  October  1834 ;  his  eldest  son 
Bichard  Bacon  Rank  died  in  his  lifetime,  leaving  two 
sons,  of  whom  the  present  Plaintiff  was  the  survivor. 

The  Plaintiff,  being  the  person  who  would  have  been 
entitled  to  all  the  estates  comprised  in  the  deeds  of 
April  1817  if  no  recovery  thereof  had  been  suffered, 
now  alleged,  that  Edward  Frank  was  insane  at  the  time 
when  ihe  deeds  of  April  1817  were  executed,  when  the 
recoveries  were  suffered,  and  when  the  alleged  authority 

to  sell  was  given. 

« 

The  Defendants  insisted  that  Edward  Frank  was  then 
of  sound  mind :  they  further  insisted  that  by  the  effect 

/S  of 
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1 8S9.       of  several  references,  reports  and  orders,  and  by  a  decree 
^^"V*^^     made  in  the  matter  of  the  lunacy  and  in  a  cause,  the 
9,  Plaintiff  was  precluded  from  objecting  to  the  validity  of 

Mainwaring.  the  indentures. 

Tlie  title  of  Mr.  Edward  Frankj  of  Mr.  Richard  Bacon 
Franlcj  and  o(  the  Plaintiff,  was  derived  under  the  will  of 
Margaret  Fi^ankj  who  being  intitled  to  the  freehold  and 
copyhold  estates  in  question,  devised  them  by  her  will, 
dated  the  12th  day  of  November  1765,  unto  and  to  the 
use  of  Bacon  Frank  for  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  with  remainder  to  the 
first,  second,  third,  fourth  and  other  sons  of  the  body 
of  Bacofi  Frank  (excepting  the  first),  successively  in 
tail  male,  with  divers  remainders  over. 

Edward  Frank  was  the  fourth  son  of  Bacon  Franks 
and  succeeded  to  the  estate  under  this  devise;  and 
Bichard  Bacon  Franks  the  Plaintiff's  father,  was  his 
eldest  son. 

The  proceedings  which  were  relied  upon  by  the  De- 
fendants, took  place  after  the  lunacy,  and  were  of  the 
following  nature. 

In  the  month  of  June  1822,  a  bill  was  filed  by  Edward 
Frank  and  his  infant  children  against  Mainwaring  and 
Bellamy^  pra3ring  that  the  trusts  of  the  deeds  might  be 
carried  into  efiect,  so  far  as  related  to  the  raising  of  the 
money  to  pay  the  debts,  for  an  account,  and  for  the 
removal  of  the  trustees.  To  thb  bill  Maimvaring  and 
Bellamy  put  in  their  answers,  and  no  further  proceeding 
was  taken  for  a  long  time :  a  notice  was  afterwards  given 
to  dismiss  for  want  of  prosecuticm,  and  then  a  replication 
was  filed.     F^ank  and  Bellamy  and  wife  filed  another 

biU, 
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billy  and  it  seemed  that  in  HUary  term  1825,  when  it  was  18S9. 
called  on,  it  was  struck  out  of  the  paper.  About  the 
time  that  the  second  cause  was  struck  out  of  the  paper^ 
three  purchasers  of  portions  of  the  estate  which  had  Mainwaswg. 
been  sold  by  the  trustees,  filed  their  bills  for  a  specific 
perfiMrmance,  and  that  the  purchases  might  be  completed* 
After  these  bills  had  been  filed,  and  in  the  month  of 
April  1825,  a  petition  was  presented  for  a  commission  of 
lunacy,  which  was  accordingly  issued  on  the  1 9th  of  June 
18S5.  Mr.  BeUamf  subsequently  applied  to  Richard 
Bacon  Franks  the  father  of  the  Plaintiff,  requiring  him 
to  confirm  the  deeds  which  might  be  brought  into  ques- 
tion by  the  result  of  the  lunacy.  Mr.  Richard  Bacon 
Ftank  refused  so  to  do,  and  having  presented  a  petition, 
in  which  he  stated  himself  to  be  the  eldest  son  and  heir 
at  law  of  the  lunatic,  an  order  was  made  by  which  it 
was  directed,  that  he  should  be  at  liberty  to  attend  the 
execution  of  the  commission.  The  commission  was 
executed  in  the  month  of  August  1825,  and  it  was 
then  found  that  Mr.  Edward  Frank  was  of  unsound 
mind,  and  had  been  so  since  the  month  of  October 
1816.  Various  proceedings  took  place  after  the  com- 
mission :  there  was  a  report  of  the  Master  as  to  the 
state  of  the  family.  Sir  Bryan  Cooke  was  appointed 
committee  of  the  estate,  and  Mr.  and  Mrs.  Bellamy 
and  Catherine  Frank  were  appointed  committees  of  the 
person.  After  these  proceedings  had  taken  place,  sup- 
plemental bills  were  filed  by  the  purchasers  to  bring 
the  committee  of  the  lunatic  before  the  Court  In 
the  month  oi  January  \%2S  an  order  was  made,  referring 
it  to  the  Master  to  inquire,  whether  it  would  be  for  the 
benefit  of  the  lunatic,  and  for  the  benefit  of  his  estate, 
that  the  suits  of  Frank  and  Bellamy^  and  of  Frank  and 
Btainwaringy  should  be  prosecuted  by  the  petitioner  and 
the  committee ;  and  soon  afterwards  another  order  was 

/  4  made 
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1 839.  made  reFerriDg  it  to  the  Master  to  inquire^  what  would  be 
the  proper  course  to  be  taken  by  the  committee  with 
reference  to  the  purchasers'  suits;   in  May  1828  the 

iNWAUKo.  ||{f|3^p  mBA(&  his  report  as  to  the  situation  and  for- 
tune of  the  lunatic  and  his  family,  and  on  the  18th 
of  August  1828  an  order  (which  was  much  commented 
upon  in  this  case),  was  made  on  the  petition  of 
Richard  Bacon  Franks  the^  father  of  the  Plaintiff,  and 
he  consenting  by  his  counsel  at  the  bar  to  do  all  such 
acts  as  might  be  necessary  for  him  to  do  to  confirm  the 
deeds  of  April  1817  and  the  fines  and  recooerieSp  and 
consenting  to  execute  all  necessary  deeds,  Mr.  Beliamy 
consenting  to  retire  from  the  trusty  and  the  petitioner 
being  at  liberty  to  name  six  persons  within  one  month 
from  the  date  of  the  order,  one  of  whom  was  to  be 
approved  of  by  the  Master  as  a  new  trustee,  it 
was  ordered  that  the  petitioner  should  name  six  per- 
sons within  one  month  from  the  date  of  the  order, 
one  of  whom  the  Master  was  to  approve  of  as  a 
trustee  in  the  room  of  Mr.  Bellamy;  and  the  peti- 
tioner consenting  to  confirm  the  deeds,  the  Master 
was  to  approve  of  all  proper  deeds  and  assurances 
necessary  to  confirm  the  deeds  of  feoffment  and  set- 
tlement, and  for  vesting  the  estates  comprized  therein 
in  the  new  trustee  and  Mx.  Mainwaring ;  costs  were 
then  provided  for,  and  Mainwaring  and  the  new  trustee 
were  to  carry  into  execution  and  complete  the  sales; 
and  the  petitioner,  (consenting  as  before),  was  to  have  an 
allowance  of  500/.  a  year  made  to  him  for  his  mainte- 
nance. Mr.  Richard  Bacon  Frank  did  accordingly  name 
six  persons,  and  the  Master  approved  of  one  of  them  to 
be  the  new  trustee.  Pending  these  proceedings,  doubts 
however  arose  as  to  the  order  of  August  1828  for  ap* 
pointing  new  trustees,  and  a  reference  being  made  to 
the  Master,  he  reported  that  a  bill  ought  to  be  filed  to 

carry 
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carry  that  order  into  effect,  and  for  appointing  Join       18S9. 
Herbert  Koe  trustee,  and  an   order  was  made  con-    '^^J*^ 
firming  that  report    A  bill  was  filed,  Mr.  Bichard  v. 

Bacon  Frank  and  Mr.  Beliamy  put  in  their  answers,  and  Mainwabihg. 
a  decree  *a)as  made  on  the  7th  of  May  18S1,  by  which  it 
was  orderedf  that  so  much  of  the  order  of  the  ISM  qf 
August  1828,  in  the  lunacy^  as  related  to  the  confirmation 
of  the  deeds  bearing  date  respectively  the  15th  of  April 
1817,  and  the  recaoerieSf  writings  and  other  deeds  and 
assurances  in  the  bill  mentioned,  and  the  appointment 
of  such  new  trustee  as  aforesaid,  should  be  cmried  into 
effect;  and  it  was  ordered  that  it  should  be  referred  to 
the  Master,  to  settle  the  deeds  of  release,  confirm- 
ation and  appointment,  or  such  other  deed  or  deeds, 
assurance  or  assurances  as  might  be  necessary,  and 
Bichard  Bacon  Frank  and  Edisard  Bacon  Frank  and 
aU  other  necessary  parties  were  to  join  therein^  and 
do  and  make  aU  such  acts  and  deeds  as  the  Master 
should   direct.      The    Master   proposed    conveyances, 
and  among  other  things  he  proposed,  that  the  deed 
should  contain  a  covenant  by  Bichard  Bacon  Frank  that 
he  and  his  heirs  and  all  persons  claiming  any  estate  in 
the  hereditaments,  should   at  all  times  execute  any    * 
further  deeds  and  assurances  as  should  be  necessary ; 
to  this,  Bichard  Bacon  Frank  carried  in  an  objection : 
he  alleged  that  his  concurrence  in  the  deed  was  volun- 
tary, that  he  was  not  bound  to  enter  into  any  such  cove- 
nant, or  to  covenant  for  any  acts  beyond  what  he  himself 
might  be  capable  of  performing.     Notwithstanding  this 
objection,  the  Master  made  his  report  on  the  2Srd  of 
March  1832,  and  he  certified  that  the  estates  ought  to 
be  conveyed  by  the  trustees,  the  committee,  Bichard 
Bacon  Frank  the  father,  and  Edward  Bacon  Franks  who 
had  then  attained  the  age  of  twenty-one,  to  the  new 
trustee  and  his  heirs,  to  the  use  ofMainwaring  and  such 

hew 
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1 839.       new  trustee ;  and  that  Richard  Bacon  Frank  and  Edward 

^^"^^'^    Bacon  Frank  should  levy  a  6ne^  which  was  to  enure  to 

9.  the  use  of  Mainwaring  and  the  new  trustee ;  and  the 

MAiNWABiNa.  Mugtey  settled  what  he  considered  to  be  the  proper 

deeds.  A  petition  presented  to  confirm  this  report, 
came  on  for  hearing  on  the  10th  of  Jpril  1839,  and 
then  upon  the  objection  of  Bidiard  Bacon  Franks  the 
petition  was  ordered  to  stand  over,  in  order  that  a  cross 
petition  might  be  presented  by  Biciard  Bacon  Frank. 

Whilst  these  proceedings  were  pending,  various  pro* 
posals  were  made  for  raising  money  to  satisfy  the  charges 
on  the  estates,  and  for  providing  2000/.  for  an  outfit  for 
Richard  Bacon  Frank j  and  it  being  doubtful  whether  the 
Master  had  authority,  an  order  was  implied  for  and  ob- 
tained on  the  26th  of  March  1832,  whereby  it  was 
referred  to  the  Master  to  inquire,  whether  any  sum  should 
be  raised  to  pay  the  incumbrances  and  costs,  and,  if  any, 
how  much ;  the  Master  was  further  to  inquire,  whether  it 
would  be  proper  to  apply  for  an  act  of  parliament  to 
carry  those  proposals  into  execution.  On  the  5th  of 
May  1882,  the  Master  reported,  that  it  would  be 
proper  to  raise  21,000/.  on  the  Norwich,  Norfolk  and 
Stfffblk  estates,  (which  were  not  the  estates  in  ques- 
tion  in  this  cause,  but  other  estates  to  which  Edward 
Frank  was  entitled) ;  and  he  reported  that  the  petitioner 
on  receiving  2000/.  should  purchase  from  the  committee 
at  the  price  of  21,000/.  an  annuity  (beyond  the  500/. 
allowance)  of  2175/.,  that  the  estates  should  be  resettled^ 
and  that  an  act  of  parliament  ought  to  be  applied  for. 
It  appeared  afterwards  that  a  larger  sum  than  21,000/* 
would  be  wanted ;  and  the  authority  of  the  Court  was 
obtained  to  raise  the  sum  of  24>,000/.,  and  a  bill  was 
then  prepared  and  introduced  into  parliament  On  the 
28d  of  Jtdy  1832,  and  shortly  after  that  bill  had  been 
introduced  into  parliament,  Richard  Bacon  Frank  died, 

leaving 
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leaving  the  Plaintiff^  an  infimt,  and  who  succeeded  in       1889. 
his  right  to  the  estates  tail.    On  the  S2d  of  January    ^"^^"^^^ 
1888,  the  committee  presented  a  petition,  praying  direc*  «. 

tions,  whether  any  proceedings  at  law  or  in  equity  Maihwaeino. 
should  be  adopted  to  ascertain  the  validity  of  the  deeds 
of  1817*  A  report  on  that  subject  was  made  on  the 
12th  of  June  1884,  but,  before  any  thing  was  done  or 
could  be  done  upon  that  report,  on  the  14th  of  October 
1884,  Edward  Frank  the  lunatic  died. 

This  cause  now  came  on  for  hearing. 

Mr.  Pemberton  and  Mr.  Zxwai,  for  the  PiaintiflP,  cited 
Gerk  v.  Mich  (a),  Jones  v.  Roberts  {b\  Crrindky  v.  Da- 
vies  (^),  Simpson  v.  Lord  Howden  {d\  Pickett  v.  Log- 
gon  (^),  Partes  v.  White  (g).  Boss  v.  Ross  (A),  EnglefeUd 
V.  Englefeild  (t).  Fox  v.  Crane,  (i) 

Mr.  Kinderdey  and  Mr.  Koe^  for  the  surviving  younger 
children  of  the  settlor,  cited  Fatdder  v.  Silk  (/),  Cart' 
Wright  V.  Cartwright  (m).  White  v.  Driver  (n),  Sergeson 
V.  Sealey  (o),  NieU  v.  Morley.  {p) 

Mr.  Tinney  and  Mr.  J.  Rtissell^  for  the  Defendant  Bel^ 
lamjf^  cited  Cann  v.  Cann  (;),  J3/a^^  y^  Blake  (r ),  Fletcher 
V.  ToUett{s\  Uoyd  v.  JbAn^5(^),  Giffard  v.  fliwf.  («) 

Mr. 

(a)  8  Fern.  412.  (/)  5  Camp.  186.    *.  c.  I  Cot- 

{b)  Shel/ord  on  Lunacy,  253, ;  Ihuon  on  Lunacy,  390. 

and  Reg.  Lib,  A.  1829.  fol.  2147.  (m)  3  Phil,  90. 

(c)  ^K^ortfonlrtiJRKy.aee.  (n) /i&u/.  84. 

(iQ  5  Myl,  4-  Cr.  97.  (o)  2  il^.41S. 

(0  14  Vei.  254.  (p)  9  Fir*.  478. 

(g)  11  Fm.  209.  Iq)  I  Ftfrn.  108. 

(A)  1  Cat.  Eg.  Ab.  124.  (r)  3  P.  JFwm.  lo.  n. 

(i)  1  Fpm.443.  (i)  SVet.3. 

{k)  3  Frm.  S04.  (0  9  Fa,  S7. 
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18S9.  Mr.  G.  Richards  and  Mr.  Wright^  for  the  Defendant 

^^""^^    Maimoaring,  cited  Cory  v.  Cory  (a),  Stochley  v.  Sioct^ 
9.  ley  {b\  M'Adam  v.  ^^tt^  (c),  StapUUm  v.  SiapOian  (<0» 

Mawwaeino.  Caw^B  v.  Sandy*.  (^ 

Mn  Wittcock^  for  the  executor  of  the  widow  of  the 
lunatic. 

Mr.  C.  P.  Cooper^  Mr.  Piggott  and  Mr.  Bacon^  for 
other  parties. 


-'^tfg.  7.  7%e  Master  ^^A^  Rolls  (after  stating  the  principal 

facts  of  the  case.) 

As  the  parties  concerned  in  the  preparation  of  the 
deeds  in  question  are  not  subject  to  any  imputation  of 
fraud  or  circumvention,  the  validity  of  the  deeds,  and  of 
the  recoveries,  and  of  the  authority,  depends  entirely  on 
the  answer  which  may  be  given  to  the  question,  whether 
Mr.  Edward  Frank  was  of  sound  mind  at  the  respective 
times  when  the  acts,  the  validity  of  which  is  disputed, 
were  done.  The  inquisition,  having  overreached  those 
times,  affords  a  presumption  that  he  was  then  insane, 
but  there  is  some  evidence,  that  after  the  time  when  the 
lunacy  is  stated  to  have  commenced,  Mr.  Edvoard  Frank 
was  not  of  unsound  mind ;  and  having  considered  the 
evidence  of  the  witnesses,  and  the  letters  of  Mr.  Edward 
Frank  which  have  been  produced,  I  think  that  the  ques- 
tion of  sanity  or  insanity  cannot  be  determined  without 
an  issue,  which  must  therefore  be  directed,  if  the  Plain- 
tiff is  not  precluded,  by  the  acts  or  obligations  of  his 
father,  from  seeking  relief. 

The 

{a)  1  Vet,  sen.  19.  {d)  1  Atk,  2. 

\h)  1  Ve».  4*  B. 30.  (0  1  Sch.  4  Lef.  281*. 

(c)  I  Dow.  177. 
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The  proceedings   which   are   relied  upon   by  the        18S9. 

Defendants    took    place    after  the  lunacy,  and   they  ^"^^'^^ 
are  of  the   following  nature:    (his    Lordship  stated  v. 

them.)  Mainwarino, 

Upon  the  best  consideration  which  I  have  been  able 
to  give  to  these  proceedings,  it  does  not  appear  to  me 
that  there  ever  was  any  waiver  or  abandonment  of  the 
decree  of  the  7th  of  jSfoy  18S1 :  the  report  made  by  the 
Master  in  pursuance  of  that  decree  was  objected  to  by 
Bichard  Bacon  Franks  and  was,  on  that  account,  not 
confirmed,  when  a  petition  for  that  purpose  was  pre- 
sented ;  and  whilst  that  report  was  under  consideration, 
a  cotemporaneous  discussion  was  proceeding  upon  the 
mode  of  raising  money  to  satisfy  charges  and  provide 
an  outfit  for  Bichard  Bacon  Frank;  and  also  respecting 
the  resettlement  of  the  Norfolk  and  Sig/Jblk  estates  of 
Edward  Frank;  but  this  last  discussion  or  negotiation 
does  not  appear  to  have  been  carried- on  with  a  view,  to 
supersede  or  provide  a  substitute  for  the  arrangement,  in 
pursuance  of  which  the  decree  of  May  1881  was  made. 
It  was  attempted  to  carry  the  object  of  both  the  arrange- 
ments into  effect,  but  whilst  the  hearing  of  the  petition 
to  confirm  the  Master's  report  was  postponed,  and  pro- 
ceedings in  parliament,  in  pursuance  of  the  orders  of  the 
12th  of  Mai/  and  15th  of  JunCf  were  pending,  Bichard 
Bacon  Frank  died,  and  both  arrangements  were  left  im- 
perfect.   Bichard  Bacon  Franks  the  then  tenant  in  re- 
mainder, had  not  done  the  acts  required  to  bar  the 
intail,  and  the  question  is  reduced  to  this,  whether 
the  decree,  directing  the  owner  of  a  legal  estate  tail 
to  do  such  acts  as  are  requisite  to  bar  the  estate  tail, 
is  so  far  binding  on  the  issue  in  tail,  that  although 
the  acts  are  not  done,  he  is  precluded  from  assertuig 
his  rightf 

In 
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18S9«  In  the  case  of  JTie  AUome^General  ▼•  Dmf  (a)  Lord 

Hardmcke  stated,  that  it  had  been  determined,  that  on 
a  bill  to  cany  into  execution  a  contract  for  the  par- 
Maikwasiws.  ^y^^^  of  lands  in  the  life  of  the  tenant  in  tail,  the  Court 

would  decree  him  to  execute  and  to  suffer  a  recovery. 
But  if  he  will  not,  the  Court  cannot  carry  it  into  exe- 
cution against  the  issue  in  tail  claiming  paramount 
^^  per  formam  ionU^  The  utmost  that  can  be  said  of 
this  case  is,  that  Bichard  Bacon  Frank  had  agreed  to 
confirm  the  acts  of  his  father,  and  had  submitted  to  a 
decree  ordering  him  to  do  the  required  acts  on  his 
part,  but  the  acts  had  not  been  done  when  he  died, 
and  the  issue  in  tail  is  not  bound;  I  am,  therefore^ 
of  opinion  that  the  Plaintiff  is  not  precluded  from  seek- 
ing relief  by  the  acts  and  obligations  of  his  ikther,  and 
consequently,  that  sudi  issues  or  issue  must  be  directed 
as  may  be  necessary  to  ascertain,  whether  Edward 
Frank  was  of  sound  mind  at  the  respective  times  when 
the  deeds  were  executed  (15th  April  1817),  the  reco- 
veries suffered  (Easter  tsrm  1817),  the  copyholds  sur- 
rendered (  ),  and  the  authority  to  seU 
given  (24th  August  1820). 


In  a  suit  to  set  Mr.  BeUatmf  and  his  wife  bad  been  examined  as  wit- 
on  the  ground  ^^^^  ^^  ^he  behalf  of  the  younger  children  of  Mr. 
that  their  ex-  Frank  the  lunatic,  and  they  had  been  cross-examined  on 
been  procured  behalf  of  the  Plaintiff  to  verify  documents.  It  was  ad- 
from  a  oerson  mitted  by  the  Plaintiff  that  the  trustees  had  been  guilty 
natic,  a  trus-  of  no  fraud  in  its  odious  sense,  and  had  not  in  any  way 
alf*  ed  to^"*  acted  for  their  personal  advantage,  and  it  was  conceded 
have  assisted    by  the  Defendants  that  the  trustees  had  received  some 

thor  eze-  ^  ^^'Y  small  sums  of  money,  for  the  purchase  of  part  of 
cution,  though  the 

was  held  an  incompetent  witness  on  behalf  of  the  parties  taking  beneficially  under 
the  deeds.    Held  also,  that  the  wife  of  the  trustee  was  equally  incompetent. 
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the  property  by  a  railway  company.  These  depositions^       18S9. 
however,  of  Mr.  and  Mrs.  BeUamf  being  offered  in     ^^^^'^ 
evidence,  v, 

MAIMWAaiNO. 

Mr.  Pemberton  objected  to  their  admissibility,  on  the      Cross-ez- 
ground  that  Mr.  Bellamy  was  interested  in  the  result  of  ^  witness  in 
the  suit,  and  that  his  wife  could  not  be  examined  in  equity,  to 
support  of  her  husband's  interest.    He  contended  that,  held  no 
in  equity,  an  objection  to  the  competency  of  a  witness  ^^^^JJ  ^^^ 
was  not  waived  by  cross-examination:  Moorhouse  v*  his  com- 
De  Passou  (a),  Harrison  v.  Courtatdd.  (A)  [hf ^Ud  of 

interest;  but 

Mr.  Kindersley  and  Mr.  Koe^  conird,  contended  that  ^he  propo- 
the  witness,  beine  a  mere  trustee,  had  no  such  interest  as  wtion  is  not 

,-  .  .  /  .  r    «_     true  that  a 

disqualified  him  from  giving  evidence  in  support  of  the  witness  may 

case  of  the  younger  children ;  and  secondly,  that  the  ^hJ^^J^gny 
objection  had  been  waived  by  the  cross-examination  extent  and 
with  notice  of  his  interest.  ^J^  without 

waiving  the 
_____  y   ,     «  objection  to 

Ine  Master  of  the  Rolls.  his  compe- 

tency on  the 
I  think  I  am  bound  to  reject  this  evidence.     The  first  ground  of  in- 

question  is,  whether  these  witnesses  are  interested ;  and 
I  think  it  cannot  justly  be  said  that  persons,  against 
whom  it  is  prayed  that  deeds  arising  out  of  a  trans- 
action like  the  present  may  be  set  aside,  have  not 
an  ii^erest  in  this  suit:  they  are  clearly  interested 
in  icXautting  the  charge  which  has  been  made  against 
them,  and  in  uppocing  the  relief  which  is  now  prayed. 
It  is  also  to  be  considered  that  they  are  charge- 
able to  the  Plaintiff,  if  he  succeeds,  for  the  pur- 
chase-money, however  small.  As  to  the  cross-examin- 
ation of  the  witness,  I  should  hesitate  in  concurring  in 
the  doctrine,  that  a  witness  may  be  cross-examined  to 
any  extent  and  for  any  purpose,  without  waiving  the 

objection 

(a)  19  Tm.  433.  {j)  I  Run.  ^  Myl.  4S8. 
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1 889.       objection  to  his  competency  on  the  ground  of  interest. 

^'^'^'^'^    I  do  not  however  think,  that  ordinarily  speaking^  a 

9.  mere  cross-examination  is  to  be  considered  as  amount- 

MAiNWABuia.  jjjg  ^  ^  waiver  of  the  objection,  when  the  party  does 

not  know  whether  the  witness  is  interested  or  not. 
The  argument  used  on  the  part  of  those  tendering 
the  evidence,  is  consistent  with  itself.  First,  it  is  said 
that  these  Defendants  are  not  concerned  in  the  question 
in  point  of  interest,  but  then  it  is  further  said  that,  even 
if  such  should  not  be  the  case^  yet,  under  the  drcum- 
stances  appearing  on  the  record,  the  objection  is  waived ; 
I  think  however  that  the  latter  argument  cannot  pre- 
vail any  more  than  the  other,  and  I  am  consequently 
under  the  necessity  of  rejecting  this  evidence. 

With  regard  to  the  evidence  of  Mrs.  Bdlamy^  the 
Master  of  the  Rolls  held  that  the  evidence  of  the  hus- 
band, though  a  trustee,  being  once  rejected  on  the 
ground  of  interest,  the  same  objection  applied  to  his 
wife. 


J^Sf  23.  COLLINS  V.  CAREY. 

Business  re*  HpHE  testator,  Mr.  Collins^  appointed  a  Mr.  Vini^f 

trust  estate  a  corn-merchant,  and  mr.Carey^  a  soiicitor,  nis 

was  transacted  executors  and  trustees, 
by  two  so- 
licitors in 

one  ofwhom  ^^-  Ca^^  carried  on  business  in  partnership  with 

was  a  trustee  Mr,  Cross^  and  business  relating  to  the  trust  had  been 

of  the  estate:  ,         ,       ,                    ,. 

Held,  in  pass-  done  by  the  partnership. 

ing  his  ac- 
counts, that 

costs  out  of  The  usual  accounts  of  the  testator's  estate  were  taken 

Sonc  hTaU  ^  ^^®  Master's  office^  and  the  question  now  submitted 

lowed.  to 
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to  the  Court  was  this,  whether  the  Master  ought  to  have 
allowed  more  than  costs  out  of  pocket  for  the  business 
so  done  by  the  partnership. 

Mr.  C  P.  Cooper^  for  Mr.  Carej/f  submitted  that  this ' 
case  differed  from  New  v.  Janes  (a),  and  Moore  v. 
JFi'Ofwd{b)f  inasmuch  as  here  the  business  was  transacted 
by  a  firm,  oneof  the  members  of  which  was  not  a  trustee ; 
that  he  ought  not,  therefore,  to  be  deprived  of  his  share 
of  the  costs,  on  the  ground  of  his  partner  filling  that 
character. 

Mr.  Tinney  and  Mr.  James  Russell^  for  the  Plaintiffs, 

And  Mr.  Blunt  and  Mr.  WalpoUy  for  other  parties, 
were  not  called  on  by 

7%^  Master  of  the  Rolls,  who  thought  there  was 
no  dbtinction,  and  disallowed  the  claim. 


18S9. 


(a)  9  Jarman^s  Byth,  338. 


ifi)  3  Mt/l.  4-  Cr.  45. 


LITTLER  V.  THOMSON. 

nnHE  question  in  this  cause  was.  as  to  the  right  of  a 
-*-  tenant  for  a  term  of  a  nursery-ground  to  remove 
therefirom,  on  quitting  the  premises,  trees  and  hedges 
which  were  of  very  long  standing,  and  exceeding  forty 
years'  growth. 

On  the  8th  of  November  1838,  the  Plaintiff  obtained 
an  injunction  to  restrain  the  Defendant  from  selling, 

cutting 

hetn  fijnltj  of  perjury:  Held,  that  this,  bdog  calculated  to  disturb 
cf  justice,  was  a  contempt  of  Court. 

Vol.  II.  K 


Jan.  24,  25. 

Feb.Sl, 
March  25. 

Peuding  pro- 
ceedings m 
this  Court, 
attacks  on  the 
Plaintiff  and 
his  witnesses 
were  pub- 
lished, repre- 
senting those 
proceedings  as 
vexatious,  and 
that  the  wit- 
nesses had  in 
their  evidence 
the  free  course 


ISO 
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cutting  down  or  remoTUig  any  fiilUgrowii  or  standard 
timber,  fruit,  or  other  trees,  or  any  hedges,  on  the  lands 
in  the  bill  mentioned,  except  such  trees  or  shrubs  as 
might  or  could  be  removed  in  the  ordinary  course  of 
his  trade  or  business  of  a  nurseryman,  until  answer  or 
order  to  the  contrary.  This  injunction  had  been  ob- 
tained upon  the  affidavits  of  the  Plaintiff  and  two  other 
persons.  Subsequently  to  this,  and  pending  a  motion  to 
dissolve  the  injunction,  various  very  violent  articles 
appeared  in  the  Gardener^s  Gazette  reflecting  on  the 
Plaintiff  and  the  witnesses  who  had  made  affidavits  in 
support  of  the  injunction,  and  characterising  the  Chan- 
cery proceedings  as  vexatious  and  unprincipled,  and 
representing  the  affidavits  as  containing  glaring  mis- 
representations, which  the  editor  believed,  and  heartily 
hoped,  would  lead  to  an  indictment  for  perjury. 


In  the  course  of  the  motion  for  dissolving  the  injunc- 
tion, these  publications  were  brought  to  the  attention  of 
the  Court,  and  it  was  argued,  from  some  passages  con- 
tained in  them,  that  they  must  necessarily  have  been 
inserted  through  the  means  of  the  Defendant  or  his 
agents,  as  they  alone  could  have  furnished  the  inform- 
ation. 

Mr.  Pemberton  and  Mr.  Craig^  for  the  Plaintiff. 

Mr.  Kindersley  and  Mr.  Blentnanj  for  the  Defendant. 


The  Master  of  the  Rolls. 

On  the  merits  I  have  a  very  strong  inclination  of 
opinion,  but  I  do  not  think  it  proper  for  me  now  to 
state  it,  for  I  consider  it  necessary  before  I  ultimately 
decide  this  case,  that  I  should  have  from  the  Defendant 
or  his  solicitor  some  answer  to  the  imputation  of  the  great 

offence 
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o£fence  which  he  ig  said  to  have  committed.  I  must 
give  him  an  opportunity  of  so  doing,  hoping  that  it  will 
turn  out  that  he  has  not  committed  it 

It  is  of  great  importance  to  the  Defendant  to  relieve 
himself  from  this  imputation.  If  parties  in  the  pro« 
secution  of  their  rights  are  to  be  exposed  to  this  species 
of  attack,  and  are  to  be  placed  in  such  a  situation  that 
they  cannot  safely  proceed  in  the  defence  of  their 
rights,  and  if  witnesses  are  in  thia  way  deterred  from 
coming  forward  in  aid  of  legal  proceedings,  it  will  be 
impossible  that  justice  can  be  administered.  It  would 
be  better  that  the  doors  of  the  courts  of  justice  were  at 
once  closed. 


Itl 


1889. 


LiTtLia 

V. 

Tbohbok. 


The  Defendant  and  his  solicitor  subsequently,  by 
affidavit,  denied  any  participation  in  the  publication 
complained  of. 

The  attacks  on  the  PlaintifiP  and  his  witnesses  were 
however  still  continued  in  the  Gardener's  Qazette  ;  in  a 
subsequent  number  the  case  was  represented  as  a  per- 
secution  in  which  the  Defendant  was  suffering  under 
the  influence  of  treachery  and  falsehood ;  that  the  pro- 
secution was  founded  on  falsehood,  and  the  whole 
weight  of  the  case  against  him  was  supported  by  false-* 
hood. 


It  was  now  moved,  on  behalf  of  the  Plaintiff,  that 
Mr.  Glenm/f  the  editor  and  proprietor  of  the  Gardaiet's 
Gazette^  might  be  committed  for  the  contempt. 


Feb.  21. 


Mr.  Gknnyj  in  answer  to  this  application,  made  a  long 
affidavit,  denying  any  intention  of  giviog  o£fence  to  the 

K  2  Court, 


IM 
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Court,  or  of  inflaencing  or  obstructing  public  justice^ 
or  prejudicing  the  case  of  the  Plaintiff;  and  stating  that 
be  had  acted  under  the  conviction  *^that  he  was  ad- 
vancing and  promoting  the  cause  of  truth  and  justice)** 
and  that  he  had  erred  in  ignorance,  and  without  any 
improper  motive  or  intention. 

Mr.  Pemberton  and  Mr.  Craigf  for  the  motion,  cited 
Pool  V.  Sacheverett  (a),  Anon.  (&),  Boach  v.  Garoan  (r), 
Anon.{d\  Lechmere  CharUofCs  Case(e)^  Greenwood  v. 
Taylor,  {g) 

Mr.  Kindersky  and  Mr.  O.  Anderdon^  contra^  con* 
fined  themselves  to  reading  the  affidavit  of  Mr.  Gknmff 
leaving  the  whole  matter,  on  that  affidavit,  to  the  favour- 
able consideration  of  the  Court. 


The  Master  of  the  Rolls. 

I  shall  not  decide  this  case  without  first  reading,  with 
careful  attention,  the  affidavit  of  Mr.  Glenny.  What- 
ever might  have  been  his  belief  at  the  time  he  published 
these  articles,  that  belief  will  not  protect  him  firom 
the  consequences,  if  his  publication  has  been  of  such  a 
nature  as  to  disturb  the  free  course  of  justice.  The 
effect  of  such  publications  would  seem  to  be  not  only 
to  deter  persons  from  coming  forward  to  give  evidence 
on  one  side,  but  to  induce  witnesses  to  give  evidence 
on  the  other  side  alone.  What  I  am  to  consider  is, 
whether  these  papers  are  or  are  no(  calculated  to  disturb 
the  free  course  of  justice. 


(a)  IP,  Wm.C78. 
(6)  SiAtk.469. 
ie)  ^Dick.194. 
(d)  srM*9eil«5SO* 


The 

(e)  2Mffl^  Cr.516. 
(g)  Before  Lord  Broughttm  in 
1855. 
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Tke  Master  of  the  Rolls. 

I  have  DO  doubt  but  that  this  publication  comes  within 
the  cases  cited  and  is  a  contempt  of  Court  I  am  sur- 
prised that  a  gentleman  of  education  and  science  should 
think  that  it  was  serving  the  cause  of  truth  and  justice^ 
or  likely  to  benefit  the  gardeners^whose  interest  he  pro- 
fesses to  advocate,  to  publish  articles  of  this  description 
pending  the  progress  of  a  cause.  Having  regard,  how- 
ever, to  the  statements  contained  in  the  affidavit  of  Mr. 
Glennt/f  and  not  wishing  to  visit  him  with  any  greater 
severity  than  the  circumstances  require,  I  think  that 
justice  would  be  satisfied  by  ordering  him  to  pay  all  the 
costs  of  the  proceeding.  On  his  doing  this,  I  shall  not 
be  disposed  to  proceed  further  in  the  case. 


18S 


18S9. 


LiTTLEE 

■ 

Trombok. 
March  25. 


PRITCHARD  V.  FOULKES. 


Ju/y  6.  19. 


THIS  was  a  motion  to  suppress  the  depositions  of  a  A  petition 
1.1  r  i_  J    for  a  coin- 

witness  examined  m  the  cause :  one  ot  the  grounds  miuion  to 

was  that  the  interrogatories  on  which  the  witness  was  ^JJ^"^^^"' 

examined  were  wrongly  intituled.  the  order 

thereon,  ob- 
tained by  con- 
The  case  was  that  Elizabeth  Eddcfwes^  one  of  the  De-  sent,  were  in- 

fendants  to  the  original  bill,  having  died  after  her  "ril^^^and^ 

answer  had  been  put  in,  a  .bill  of  revivor  against  her  rcvifed  suit, 

^1  J        J  J       ^  •  hut  the  inter- 

representaUves  was  filed,  and  an  order  to  revive  was  rogatories 

obtained  and  served  properly  on  the  Defendants  to  the  y^  intituled 

*^  "^  ,  .  in  the  original 

bill  of  revivor,  and  also  on  the  surviving  Defendants.       cause  only : 

Some  Held,  that  the 
interrogato- 
ries were  wrongly  intituled,  and  the  depositions  were  suppressed. 
Depositions  suppressed  on  the  ground  of  interrogatories  being  intituled  in  one 
cause,  in  which  a  deceased  ddendant  and  her  representatives  were  all  stated  to  be 
defendants  together. 

K  3 
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Some  time  afterwards  a  petition  for  a  comnussion  to 
examine  witnesses  was  presented :  this  petition  was  in- 
tituled in  the  original  and  revived  suit ;  an  order  for  a 
commission  intituled  in  the  same  manner  was  granted 
by  consent^  and  the  commbsion  issued  under  that 
order. 


At  the  execution  of  the  commission^  interrogatories 
were  produced  on  the  behalf  of  one  of  the  surviving 
Defendants  in  the  original  cause :  those  interrogatories 
were  intituled  in  the  original  cause  only.  A  witness  was 
examined  upon  them,  and  the  motion  sought  to  suppress 
those  depositions,  and  also  other  depositions  of  the 
same  witness  taken  in  the  examiner's  oi&ce  upon  in- 
terrogatories intituled  in  the  same  manner. 

The  objection  taken  was,  that  the  interrogatories 
ought  to  have  been  intituled  in  the  original  and  revived 
suit  in  the  same  manner  as  the  order  under  which  the 
commission  issued. 

It  was  answered^  that  although  one  Defendant  was 
dead,  and  an  abatement  as  to  her  had  occurred^  there 
was  no  abatement  as  to  the  surviving  Defendants,  who 
were  the  only  parties  to  the  original  cause,  who  were  in 
contest  with  the  Plaintiffs  in  that  cause  only,  and  being 
entire  strangers  to  the  abatement  and  revivor,  were 
neither  bound  nor  at  liberty  to  take  any  notice  of  the 
proceedings  in  respect  thereof. 

Mr.  Pemberton  and  Mr.  James  Btmellj  in  support  of 
the  motion. 

Mr.  C.  P«  Cooper  and  Mr.  Bacon^  contra. 


Curre 
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Curve  Y.  B€m^er{a)YrBs  cited;  and  set 
Dickens  {b)  and  Perry  v*  SilveUer.  (c) 


1S5 
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Pbitchabd 

F0I7LK£S. 


The  Master  of  the  Rolls,  after  stating  that  the  order 
to  revive  had  been  unnecessarily  served  on  the  surviv- 
ing Defendants  to  the  original  bill,  with  respect  to 
whom  there  was  no  abatement,  proceeded. 

I  have  consulted  the  o£Scers  of  the  Court  on  the  sub^ 
ject ;  but  in  consequence  of  some  differences  of  opinion 
they  have  been  unable  to  afford  me  all  the  assistance  I 
desired. 


Jtdy  19. 


It  is  agreed  that  an  abatement  by  the  death  of  one 
Defendant  does  not  afiect  the  surviving  Defendants,  who 
are  not  proper  parties  to  a  bill  of  revivor  and  who  are  only 
concerned  with  the  Plaintiff's  proceedings  on  the  abate- 
ment, to  the  extent  in  which  the  Court,  upon  a  special 
case,  may  think  that  the  circumstances  attending  the 
same  may  excuse  some  delay,  and  consequently  affect 
the  right  of  the  surviving  Defendants  to  the  original 
cause  to  dismiss  the  bill  for  want  of  prosecution.  It  is 
agreed  also,  that  if  in  the  present  case  there  had  been 
no  order  for  a  commission,  and  the  witness  had  been 
examined  before  the  examiner  upon  interrogatories  in- 
tituled as  these  were,  the  depositions  would  have  been 
regularly  taken;  and  there  are  some  who  think  that, 
notwithstanding  the  order  for  a  commission,  in  which 
all  parties  joined,  and  the  double  title  of  that  order, 
the  depositions  taken  upon  interrogatories  intituled  in 
the  original  cause  only,  are  regular;  but  upon  this 

point, 

(a)  5  Swan,  557.  (c)  Joe*  85. 

(6)  3  Younge  ^  C.  720. 
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1839.       point,  (the  only  one  which  is  material  on  the  present 
^^*V^^     occasion),  there  is  very  great  difference  of  opinion,  and 
V.  no  authority  bearing  upon  the  question  has  been  found ; 

FouLKEs.  J  ^^  therefore  under  the  necessity  of  being  guided 
by  that  which  appears  to  me  to  be  the  most  reasonable 
and  regular  course,  and  I  think  that  the  Defendants 
having  consented  to  the  order  of  the  19th  of  Jufy  1838, 
which  was  intituled  in  the  original  cause  and  revived 
suit,  and  the  commission  in  which  all  parties  joined 
having  issued  under  that  order,  all  the  proceedings 
•which  afterwards  took  place  ought  to  have  been  inti- 
tuled in  the  same  manner,  and  consequently  that  the 
interrogatories  were  wrongly  intituled  in  the  original 
cause  only,  and  that  the  depositions  ought  to  be  sup- 
pressed. 


There  was  a  subsequent  motion  to  suppress  other  de- 
positions, on  the  ground  of  the  interrogatories  being 
intituled  in  one  cause,  in  which  the  deceased  Defendant 
and  her  representatives  were  all  stated  to  be  Defendants 
together. 

7^e  Master  of  the  Rolls  said,  that  it  appeared  to 
him  that  this  title  was  clearly  irregular,  and  that  the 
depositions  taken  on  these  interrogatories  must  be  sup- 
pressed. 
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PECK  V.  CARD  WELL.  ^prU  20. 22, 

25.  30. 

TN  I79I9  John  Singleton^  John  Hodgson,  BichardCard-^  Four  persons 
-*•  well  and  Hemy  Helmet  all  of  whom  were  since  dead,  S'omeUnd  and 
became  the  purchasers  of  some  property  in  tjie  neigh--  agreed  that  it 
bourhood  of  Liverpool^  called  the  Hedge  Hill  estate,  for  out  in  stre^, 
the  sum  of  7350/.     The  purchase  money  was  advanced  f "/*  '^*^  *". 

■^  •'  lots,  according 

by  Hodgson  and  Car  dwell  alone.     On  the  11th  of  2^^6-  to  a  specified 
ruary  1791,  the  property  was  conveyed  to  the  purchasers,  L^ieg  died'- 
and  on  the  19th  of  March  following,  Helme  and  Singleton  nnd  there 
mortgaged  their  shares  to  Hodgson  and  Cardwell,  to  tabic  ground^* 
secure  to  them  their  proportions  of  the  purchase  money  for  putting  an 
which  had  been  paid  for  them  by  Hodgson  and  Card*  agreement : 

^H  Held,  that  the 

represent- 
atives of  one 

On  the  same  day  the  parties  executed  an  agreement,  could  not'*^* 
relating  the  mode  in  which  the  land  was  to  be  laid  maintain  a 
out  for  building  upon,  and  for  selling  the  same  in  lots,  partition 
from  time  to  time,  for  their  mutual  benefit ;  and  it  was  against  the 
agreed,  that  if  either  party  or  his  heirs  should  be  de«  ativesofthe 
sirous  of  selling  his  share,  it  should  be  first  offered  to  the       V^'^  ^ 
other  parties  at  a  price  to  be  fixed  by  the  vendor ;  and  if  and  D,  pur- 
refused  by  the  others,  then  it  might  be  sold  to  any  other  on*aJoint° 
person,  to  be  first  approved  of  by  the  rest ;  and  if  such  speculation; 
purchaser  should  be  refused  or  rejected  by  the  rest,  then  agreed,  m  case 

the  share  was  to  be  valued  by  arbitration;  and  if  the  either  of  them 

sliould  sell  his 
Other  share,  to  give 
to  the  others 
the  option  of  buying.  A.  and  B.  pud  the  whole  purchase  money,  and  C\  and  D, 
mortgaged  thdr  shares  to  A,  and  B»  to  secure  their  proportions.  D.  died,  and 
made  A.^  C.  and  fK.  executors  and  trustees,  and  gave  them  power  to  sell  but  no 
power  to  make  purchases.  A*  and  B,^  who  alone  proved  the  will,  together  with 
W.^  agreed  to  relinquish  to  C.  a  portion  of  the  estate,  in  consideration  of  C.'s  re- 
leasing to  them  his  share  in  the  residue,  subject  to  his  mortgage  debt  thereon. 
W.  died,  and  A,  and  B,  afterwards  completed  the  contract:  Held,  that  as  there  was 
DO  power  given  to  the  executors  and  trustees  of  D.  to  purchase,  or  to  render  the 
testator's  estate  liable  to  a  portion  of  C.'s  mortgage,  the  estate  of  D,  was  not  en- 
titled to  participate  in  the  benefit  of  the  [mrcbase* 
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18S9*  other  partners  refused  to  purchase  at  that  valuation, 
then  the  party  selling  was  to  be  at  liberty  to  dispose  of 
his  share  by  public  auction  to  the  highest  bidder. 

Singleton^  by  his  will,  appointed  CardweU  and  Hdme 
and  a  Mr.  Edward  Whiteside  his  executors  and  trus- 
tees, and  devised  to  them  his  one  fourth  share  of  the 
property  on  certain  trusts ;  he  gave  them  power  to  con- 
cur with  the  other  parties  interested  in  the  property  in 
opening  streets,  in  selling,  conveying,  or  making  parti- 
tion of  the  property,  and  power  to  sell  any  share  which 
might  be  allotted  to  his  estate  in  severalty. 

Singleton  died  in  1 79S,  his  share  being  still  subject  to 
the  mortgage  to  Hodgson  and  CardwelL  Cardwett  and 
Helme  proved  his  will.  Edward  Whiteside^  who  was 
tenant  for  life  of  Singletoris  property,  though  he  did 
not  prove  the  will,  seemed  to  have  acted  with  Hodg' 
son  and  Cardwell  in  the  management  of  the  property. 
Helme  became  desirous  of  retiring  firom  the  concern, 
and,  on  the  6th  of  June  1798,  an  arrangement  was 
entered  into,  by  which  Hodgsonj  Cardwell  and  White-' 
side,  described  as  partners,  agreed  to  relinquish  to  Helme 
one  acre  and  a  quarter  of  the  land  absolutely,  on  his 
giving  up  all  claim  whatever  to  the  remainder  of  the 
estate  subject  to  his  mortgage  debt,  which,  it  was  alleged, 
was  considered  to  be  the  value  of  the  share  so  released. 
Edward  Whiteside,  the  tenant  for  life  under  the  will  of 
Singleton,  died  in  July  1798,  and  thereupon  the  Plain- 
tifis,  who  were  then  infants,  became  beneficially  in- 
terested in  Singleton^s  estate.  After  the  death  of 
Whiteside  the  one  acre  and  a  quarter  of  the  partnership 
land  was  conveyed  to  Helme,  and  one  fourth  of  the 
value  was  carried  to  the  separate  account  of  the  estate  of 
Sifigleton,  free  from  any  charge,  and  at  the  same  time 

Cardwell  and  Hodgson  took  to  themselves  Helme's  in- 

« 

terest 
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terest  in  the  remainder  of  the  estate.  By  this  bill  the  1889. 
Plaintiffs  insisted,  that  on  the  retirement  of  Helme  from 
the  partnership,  the  parties  interested  under  the  will 
of  Singkton  had  a  right  to  participate  in  the  benefit  of 
the  purchase  of  Helnufa  share ;  they  prayed  for  conse- 
quential accounts,  and  for  a  partition  of  the  estate ;  they 
contended,  that  as  the  representatives  of  Singleton  were 
entitled  to  the  benefit  of  the  option  of  purchasing  Helm^s 
share,  and  as  the  purchase  had  been  made  by  persons, 
including  Whiteside^  who  stood  in  the  situation  of  part- 
ners as  well  as  of  executors  and  trustees,  the  estate  of 
Singleton^  was  entitled  to  the  benefit  of  the  contract. 

Mr.  Kinderdejfi  Mr.  G.  Richards  and  Mr.  Booths  for 
the  Plaintiffs. 

Mr.  Pemberton  and  Mr.  James  Parker^  for  the  prin- 
cipal Defendant. 

Mr.  Parry  and  Mr,  S.  Sharpe^  for  other  Defendants. 

7^e  Master  of  the  Rolls  reserved  his  judgment. 


The  Master  of  the  Rolls.  In  the  year  1798,  the  April  zo. 
piece  of  land  which  is  ivi  question  in  this  cause  was 
Tested^  in  equal  fourth  parts,  in  Richard  Cardwell^  John 
Hodgson,  Henry  Helme  and  the  trustees  of  John  Single^ 
ton's  will ;  the  trustees  were  Richard  Cardwell,  Henry 
Helme  and  Edward  Whiteside.  The  estate  was  held  sub- 
ject to  the  agreement  of  the  1 9th  of  March  1 79 1 ,  the  shares 
of  Helme  and  the  share  vested  in  the  trustees  of  Single- 
ton were  subject  to  mortgages  to  CardxoeU  and  Hodgson 
for  the  amounts  of  their  shares  of  the  purchase  money ; 
and  the  will  of  Singleton  devised  his  share  to  his  trustees, 
on  trusts  which  enabled  them  to  concur  with  the  other 

persons, 


140  CASES  IN  CHANCERY. 

18S9.  persoDS)  i.  e.  with  themselves  Cardwell  and  Hdme,  and 
with  Hodgson^  or  those  claiming  under  themy  in  opening 
streets,  in  selling  and  conveying  the  property,  and  in 
making  partition,  and  selling  any  share  which  might  be 
allotted  to  the  estate  of  Singleton  in  severalty*  It  does 
not  appear  to  me  that  these  parties  can  be  considered 
merely  as  tenants  in  common  of  land,  as  to  portions  of 
which  some  of  them  were  entitled  partly  as  trustees  and 
partly  for  their  own  benefit,  or  that  they  can  be  con- 
sidered merely  as  partners  in  a  trading  concern,  which 
the  survivors  were  carrying  on  for  the  benefit  of  them- 
selves,  and  of  the  estate  of  the  one  who  was  dead* 
They  were  tenants  in  common  of  the  land  subject  to 
particular  agreements,  and  they  were  partners  subject 
to  the  agreement  of  March  1791,  and  also  subject,  as 
to  Cardwell  and  Helme,  with  respect  to  the  share  of 
Singleton^  to  their  duties  and  responsibilities  as  trustees 
and  executors  of  Singleton^s  will ;  and  moreover  Card^ 
well  and  Hodgson  were  mortgagees  entitled  to  demand 
payment  of  what  was  due  to  them  from  Hebne  and  the 
estate  of  Singleton. 

It  seems  that  Whiteside^  one  of  the  executors  and 
trustees  of  Singleton,  and  beneficially  entitled  to  his 
residuary  estate  for  life,  was  in  some  sense  considered 
as  a  partner  with  Cardwell,  Hodgson  and  Helme;  and  on 
the  6th  oijune  1798,  Cardwell,  Hodgson  and  Whiteside, 
described  as  partners,  agreed  to  relinquish  an  acre  and 
a  quarter  of  the  land  to  Helme,  on  his  p&ying  the 
balance  due  from  him  to  them  and  interest  thereon,  and 
giving  up  all  claim  whatever  to  the  estate.  , 

All  parties  to  the  transaction  having  long  since  died, 
we  have  nothing  beyond  the  instrument  itself,  and  our 
knowledge,  necessarily  imperfect,  of  the  circumstances 
of  the  parties  to  explain  what  their  meaning  was. 

The 
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The  provision  that  Helme  was  to  give  up  his  claim  1 8S9# 
to  the  rest  of  the  estate,  in  consideration  of  receiving  in 
severalty  a  portion  of  that  which  was  partnership  pro- 
perty,  leads  to  the  inference  that  that  which  he  was  to 
give  up  was  to  be  given  up  for  the  benefit  of  the  re« 
niaining partners;  and  the  terms  of  the  agreement  would 
lead  to  the  inference,  that  CardnoeU  and  Hodgson^  two  of 
the  original  partners,  and  Wliiteside  as  representing 
the  estate  of  Singleton^  were  to  be  considered  as  the  re- 
maining partners  after  the  retirement  of  Helme  ;  and  it 
is  upon  this  that  the  Plaintiffi  found  their  title  to  relief, 
for  they  say,  that  by  the  agreement  of  the  6th  of  Jwie 
1798,  the  estate  of  Singleton  acquired,  and  could  not 
afterwards  be  deprived  of,  an  absolute  interest  in  that 
which  Helme  agreed  to  give  up. 

But  other  questions  must  unavoidably  be  considered* 
The  share  of  Helme  was  charged  with  a  mortgage 
debt  of  18872.  105.  in  favour  of  Cardwell  and  Hodgson^ 
who  were  entitled  to  claim  immediate  payment,  and  if 
necessary,  to  take  immediate  steps  to  foreclose  the  mort- 
gage ;  they  were  not  bound,  and  it  does  not  appear  that 
they  agreed  in  any  way  to  give  up  this  advantage. 
Coi'dwellf  though  one  of  the  executors  of  Singleton^  was 
entitled  to  obtain  payment  of  the  debt  due  from  the  estate 
of  Singleton  on  the  mortgage  of  his  share  of  the  estate. 
He  was  under  no  obligation  to  qualify  or  suspend  his 
daim  to  recover  the  debt  due  on  Helmets  share  for  the 
benefit  of  Singleton*s  estate,  and  he  was  without  au- 
thority to  subject  Singleton*s  estate  to  any  risk  or 
liabili^  whatever,  in  consideration  of  acquiring  for  it  a 
larger  interest  in  the  partnership  property* 

We  do  not  know  what  course  would  have  been  pur- 
sued if  Mn  Whiteside  had  lived, — what  be  might  have 
been  disposed  to  do  to  satbfy  the  mortgage  claims  of 

Cardwell 
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1839*  CardweU  and  Hodgson^  —  what  responsibilities  he  might 
have  been  disposed  to  incur  for  the  benefit  of  his  &mily9 
or  how  far  Cardwelk  and  Helme  might  have  been  dis- 
posed to  rely  on  him  to  secure  themselves  against  any 
responsibilities  of  their  own^  for  Mr.  Whiteside  died 
almost  immediately  after  the  date  of  the  agreement,  and 
before  any  thing  was  done  to  carry  it  into  execution ; 
and  then  arose  the  question,  what  Cardwellj  Hodgson  and 
Helme^  as  surviving  partners,  and  Cardwell  and  Helme^ 
as  surviving  trustees  of  Singleton^  were  to  do.  In  &cty 
diey  conveyed  to  Helme  one  acre  and  a  quarter  of  the 
partnership  land,  and  carried  to  the  separate  account 
one  fourth  part  of  the  value  free  from  any  charge, 
and  at  the  same  time  Cardwell  and  Hodgson  took  to 
themselves  Helmets  interest  in  the  remainder  of  the 
estate ;  the  effect  of  which  was,  that  the  estate  of  Single- 
ton obtained  one  fourth  part  of  the  valine  of  one  acre 
and  a  quarter  of  land,  just  as  if  it  had  been  sold  to  any 
stranger,  and  continued  entided  to  one  fourth  of  the 
residue  of  the  property,  subject  only  to  the  mortgage 
debt  which  Singleton  himself  had  created. 

The  argument  of  the  Plaintiff  is,  that  by  the  agrees 
ment  ofjune  1798,  the  estate  of  Singleton  had  actually 
acquired  a  right  to  participate  in  any  benefit  that  could 
in  any  way  be  derived  from  the  purchase  of  Helm^s 
interest  or  equity  of  redemption  in  so  much  of  the  pro- 
perty as  remained  in  partnership ;  and  that  by  the  sub-* 
sequent  transaction,  the  whole  benefit  of  Singleton^s 
estate  was  cut  down  to  one  fourth  part  of  the  value  of 
that  part  of  the  partnership  property  which  was  con-* 
veyed  to  Helme;  and  that  CardweU  and  Hodgson  obtained 
for  themselves  the  whole  of  Helmets  interest,  or  in  other 
words,  that  Cardwell^  Hodgson  and  Helme  (CardweU  and 
Helme  being  both  surviving  partners,  and  also  trustees 
of  Singkton^a  estate),  concurred  in  appropriating  to 

CardweU 
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CardweU  and  Hodgson  that  share  of  Helnufs  equity  of  1 839. 
redemption  to  which  the  estate  of  Singleton  had  pre- 
viously become  entitled ;  and  I  think  that  the  argument 
would  have  been  of  great  weight,  if  there  had  been 
authority  to  make  Singleton*s  estate  liable  to  additional 
debt  in  order  to  obtain  an  enlarged  interest  in  the 
partnership,  and  if  Cardwell  and  Hodgson  had  come 
under  any  obligation  to  forbear  from  demanding  pay- 
ment of  the  debt  charged  on  Helm^s  share ;  but  seeing 
no  reason  to  think  that  Singleton*s  estate  became  entided 
to  any  interest  in  Helm^s  share  without  paying,  or 
becoming  liable  to  pay  one  third  of  Helm^s  mortgage 
debt;  and  there  being  no  authority  to  make  Singletofifs 
estate  liable  to  pay  any  part  of  the  mortgage,  the  argument 
appears  to  me  to  fail.  If  thb  were  a  purchase  by  the 
trustees  of  the  trust  property  it  would  not  be  supported, 
either  by  the  fairness  of  the  transaction,  or  by  the  com- 
munications made  to  the  friends  of  the  infant  cesiuis  que 
trust ;  but  considering  it,  as  it  is,  a  partnership  transac- 
tion, in  which  the  interest  of  a  deceased  partner  was 
afiected  by  the  restricted  powers  contained  in  the  will  of 
the  deceased  partner,  and  conceiving  that  it  would  have 
been  a  breach  of  trust  to  subject  the  assets  of  Singleton 
to  any  additional  risk  in  the  expectation  of  deriving  an 
additional  profit  from  an  enlarged  share  in  the  partner- 
ship property,  and  that  Cardwell  and  Hodgson  were  not 
bound  to  forego  their  own  claim  to  payment,  I  do  not 
think  that  the  Plaintiffs  are  entitled  to  the  benefit  they 
now  seek.'  Being  of  this  opinion,  it  is  not  necessary  to 
detail  minutely  the  effect  of  the  long  correspondence 
which  has  been  proved.  I  see  no  reason  to  think  that 
there  was  any  intention  to  conceal  any  part  of  the  trans- 
action ;  but  I  have  some  doubt  whether,  there  is  sufficient 
proof  that  the  full  particulars  of  the  whole  transaction 
were  communicated  in  a  manner  and  under  circum- 
stances to  make  it  perfectly  clear,  that  the  ceshns  que  trust 

knew 
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18S9.  knew  every  thing  required  to  enable  them  to  determine 

^^^^^"^  whether  they  would  or  not  confirm  the  transaction,  if  it 

V.  had  been  a  transaction  the  validity  of  which  depended 

CA^Dwnu  ^„  t,,gj^  confirmation. 

As  the  accuracy  of  the  accounts  which  have  been 
rendered  is  not  disputed,  otherwise  than  as  those  ac- 
counts have  not  given  to  the  PIainti£&  any  thing  in 
respect  of  the  share  which  is  claimed  by  the  bill,  the 
only  question  which  remains  is,  whether  the  Plaintifl& 
are  entitled  to  a  partition,  and  to  have  their  fourth  of 
the  remaining  partnership  lands  allotted  to  them  m 
severalty,  and  I  am  of  opinion  that  consistently  with 
the  agreement  of  1791  there  cannot  be  a  partition*  It 
is  evident  that,  according  to  that  agreement,  the  parties 
thereto  and  those  claiming  under  them,  were  to  hold  the 
land  remaining  unsold  together,  for  the  purpose  of  sell- 
ing  the  same  in  lots  for  building,  according  to  a  certain 
plan.  The  bill  does  not  allege  any  equitable  ground 
for  putting  an  end  to  the  agreement,  but  claims  par- 
tition as  a  right.  It  seems,  however,  so  unlikely  that 
the  interest  of  either  party  can  be  promoted  by  the  con- 
tinuance of  the  partnership,  that  I  should  be  glad,  if 
upon  consideration  some  arrangement  could  be  made 
for  separating  their  interests  and  securing  to  each  what 
he  is  entitled  to,  without  varying  from  that  plan  which 
seems  to  have  been  adopted. 

If  no  arrangement  can  be  made,  I  think  that  the  bill 
must  be  dismissed* 
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1839. 

CURSHAM  V.  NEWLAND.  jv,^.  ^e. 

^I^HE  will  of  the  testator,  Richard  Merricksy  dated  in  The  words 
-*•    1821,  contained  the  foUowing  residuary  clause :  —  "„^7Jel^^^^^ 
^*  I  give,  devise  and  bequeath  all  the  rest  of  my  freehold,  four  parents 
copyhold  and  leasehold  estates,  with  all  my  household  ""awfuTissue 
goods,  plate,  linen,  china  and  all  other  my  real  and  per-  respectivelv  in 
sonal  estate,  with  their  appurtenances,  according  to  the  with  benefit 
nature  and  quality  of  such  estates  respectively,  to  my  dear  "^  «u«^vo^ 
wife,  Elizabeth  MerrickSi  for  her  own  absolute  use  and  be-  amongst  their 
nefit,  for  and  during  the  term  of  her  natural  life ;  and  J'veL'^^^^^' 
from  and  immediately  after  her  decease,  unto  my  said  tenants  in 
son  and  daughters,  Bichard  Merricks  and  Elizabeth  the  held,  upon 
wife  of  the  said   George  Buckton^  Louisa    Merricks,  the  context  of 

^^  ^^  &  will,  CO  D6 

Susanfia  Woodyer  Merricks  and  Harriet  Merricks,  and  words  of  pur- 

iheir  law/id  issue  respectively^  in  tail  general,  ijoith  bene-  ^f  n^'itodon^^ 
Jit  of  survivorship  to  and  amongst  their  issue  respec^     The  testator 

tivefy,  as  tenants  in  common,  and  not  as  joint  tenants ;  Mutkry  free* 

provided  always  that  such  issue  not  to  have  a  vested  }}^\^,  copy- 

tnterest  until  they  attam  the  age  of  twenty-one  years,  leasehold 

ieing  sons,  and  being  daughters  until  they  shall  attaui  estates  to  his 

that  daughters, 

**  and  their  lauh- 
Jwlusue  respectively  in  taU  general^  with  benefit  of  survivorship  to  and  amongst  their 
issue  respectively, as  tenants  in  common;"  but  such  issue  ^ being  sons,'*  not  to  have 
vested  interests  until  they  attained  twenty-one,  or  "  being  daughters,"  until  twenty- 
one  or  marriage;  with  power  to  the  trustees,  after  the  death  of  his  son  or  daughters 
respectively,  to  advance  such  issue  during  minority,  to  the  extent  of  one  half  the 
presumptive  share  of ''  each  child;*'  and  in  case  his  son  or  daughters  or  any  or 
either  of  them  should  die  without  leaving  lawful  issue,  or  with  lawful  issue,  and 
such  issue,  being  a  urn  or  iom^  should  not  attain  twenty-one,  or  being  a  daughter 
or  daughtergf  should  not  attain  that  age  or  be  married,  then  the  part  or  share  of 
him  or  her  so  dying  to  be  for  the  benefit  of  the  survivors  and  their  issue,  in  the 
aame  manner  as  their  original  shares:  Held,  that  the  testator's  children  took  estates 
for  life,  as  tenants  in  common,  in  the  freeholds  and  copyholds,  with  remainder  to 
the  grandchildren,  in  tail  general,  in  the  sharn  of  their  respective  parents,  with 
cross-remainders  in  tail  between  such^  grandchildren  respectively,  and  with  re- 
mainder for  life  to  the  survivors  or  survivor,  others  or  other  of  the  parents,  in  equal 
shares  for  life,  with  remainder  in  tail  to  their  children ;  the  shares  accriung  to  such 
survivors.  Sec  to  be  subject  to  the  same  limitations  and  such  benefit  of  survivorship 
as  the  original  shares. 

Vol.  II.  L 
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that  age  or  be  married ;  but  during  the  minority  of  the 
said  issue  of  my  said  son  and  daughters  respectively)  I 
do  hereby  authorise  my  said  trusteesi  or  the  survivors 
or  survivor  of  them,  or  the  heirs  of  such  survivor,  after 
the  death  of  either  my  said  son  or  daughters  respec* 
tively,  to  apply  the  whole  or  any  part  of  the  rents, 
issues  and  profits  of  the  said  estates,  and  not  exceeding 
the  interest  of  the  presumptive  share  of  each  child 
therein,  for  and  towards  his,  her  or  their  maintenance, 
education  and  advancement  in  life  during  minority; 
and  in  case  my  said  son  and  daughters  or  any  or  either 
of  them  shall  die  in  my  lifetime  or  after  my  decease, 
without  leaving  lawful  issue,  or  with  lawful  issue,  and  such 
issue  being  a  son  or  sons  shall  not  live  to  attain  the  age 
of  twenty-one  years,  or  being  a  daughter  or  daughters 
shall  not  live  to  attain  that  age  or  be  married,  then  the 
part  or  share  or  parts  or  shares  of  him,  her  or  them 
so  dying,  to  be  for  the  benefit  of  the  survivors  and 
their  issue,  in  the  same  manner  as  their  original  parts 
and  shares  are  hereinbefore  given  to  them  respectively 
as  aforesaid." 


In  a  former  part  of  his  will  the  testator  had  devised 
an  estate  to  his  two  nephews  respectively,  during  their 
lives  and  the  life  of  the  longest  liver,  with  remainder  to 
trustees  to  preserve  contingent  remainders ;  **  and  after 
the  decease  of  his  said  nephews,  or  the  survivor  of  them, 
to  the  use  of  all  and  every  the  lati^id  children  of  his 
nephews  and  their  heirs  and  assigns  for  ever,  **  as 
tenants  in  common,"  with  a  gift  over  in  the  event  0{ 
there  being  no  such  child^  or  there  being  children  of  his 
nephews  or  an  only  child,  they  should  die  in  the  life- 
time of  his  nephews  or  the  survivor  of  them  without 
leaving  lawful  issue. 


The 
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Tlie  testator  had  also  in  a  previous  clause  directed  a  ^1?^?!^ 
sum  of  4000/.  to  be  invested  in  trust  for  his  son  Richard  Cueshax 
Merricks  for  life,  with  remainder  to  Richard  Merrick^s     ._    *• 

NsWLANOb 

wife  for  life,  with  remainder  amongst  the  children  of 
Richard  Merricks  who  should  live  to  attain  twenty-otie 
being  a  son,  or  being  a  daughter  should  attain  that  age 
or  marry  with  consent ;  "  but  in  case  his  son  Richard 
Merricks  should  die  without  leaving  bmfid  issue,  or 
leaving  lawfid  issue,  such  issue  being  a  son  should  not 
live  to  attain  twenty-one,  or  being  a  daughter  should 
not  attain  that  age  or  be  married  as  aforesaid,^  then 
immediately  after  the  death  of  his  said  son  and  wife,  to 
divide  tke  fund  between  the  testator's  four  daughters 
who  should  be  then  living,  or  the  lay^  issue  of  such  of 
them  as  should  be  then  dead,  such  issue  taking  the  part 
or  share  which  their,  his  or  her  mother  would  have 
been  entitled  to  had  she  been  then  living,  to  be  equally 
divided  amongst  the  children  of  such  of  his  daughters 
who  should  be  then  dead ;  and  if  neither  of  the  testa- 
tor's said  daughters  should  be  living  at  the  decease  of 
his  son  Richard  Merricks  and  wife  without  leaving  Iwaoful 
issue  as  ii/bresaid,  then  he  directed  tlie  fund  to  be  divided 
equally  between  all  his  grandchildren,  being  children  of 
his  aforesaid  daughters. 

The  testator  died  in  1822. 

The  case  had  been  originally  sent  by  this  Court  for 
the  opinion  of  the  Court  of  Common  Pleas  on  this 
question :  *^  What  estates  the  children  of  Richard  Mer* 
ricks  the  testator  took  in  the  freehold,  copyhold  and 
leasehold  lands  respectively;  and  whether  the  grand* 
children  took  by  purchase  any  and  what  estates  in  thd 
same  lands  respectively,  or  any  of  them.** 

LS  The 
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The  Judges  of  the  Common  Pleas  certified,  that  the 
children  of  the  testator  took  estates  for  their  respective 
lives,  as  tenants  in  common,  in  the  freehold  and  copy- 
hold lands  devised  by  the  residuary  clause  of  the  will, 
and  the  grandchildren  contingent  remainders,  in  tail 
genera],  by  purchase^  in  the  shares  of  their  respective 
parents  in  the  same  lands,  with  cross-remainders  in 
tail  among  such  grandchildren  respectively,  and  cross' 
remainders  in  tail  among  their  parents;  the  testator 
having  in  the  opinion  of  the  Court  of  Common  Pleas 
used  the  words  *'  issue  of  child  or  children''  as  synony- 
mous with  *<  sons  or  daughters  of  a  child  or  children," 
and  that  the  children  and  grandchildren  respectively 
took  corresponding  interests  in  the  leaseholds,  (a) 


The  case  coming  before  this  Court  upon  the  certificate 
of  the  Court  of  Common  Pleas,  it  was  contended,  on 
behalf  of  the  Defendants,  that  the  respective  children  of 
the  testator  took  estates  for  life,  and  that  their  children 
took  estates  tul  in  the  respective  shares  of  their  own 
parents,  with  cross-remainders  between  them ;  but  that 
if  any  one  of  the  parents  died  without  leaving  children, 
then  that  his  or  her  share  went  to  the  other  children  of 
the  testator,  as  tenants  in  common,  for  life^  with  re- 
mainder to  their  children,  in  the  same  way  as  their 
original  shares ;  and  that  the  word  '*  survivors "  must 
be  read  *^  others  or  other." 


It  being  Emitted,  on  the  part  of  the  Plaintiff,  that 
there  was  considerable  difficulty  in  maintaining  the  cer- 
tificate of  the  Common  Pleas  in  this  respect,  the  case  was 
referred,  in  similar  terms,  for  the  opinion  of  the  Judges 
of  the  Court  of  Exchequer,  who,  on  the  5th  of  June 
18S8,  certified  as  follows :  —  ^*  We  have  beard  this  case 

argued 
(a)  S  Bmg,  N,  C.S9.1  and  S  Sccit,  105. 
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argued  by  counsel  and  considered  it,  and  we  are  of 
opinion  that  the  testator's  son  and  daughters  took  estates 
for  their  respective  lives,  in  remainder,  after  the  death 
of  the  testator's  widow,  as  tenants  in  common,  in  the 
freehold  and  copyhold  lands  devised  by  the  residuary 
clause^  with  contingent  remainders  in  their  respective 
shares  to  their  respective  children  by  purchase,  as  te« 
nants  in  common  in  tail,  with  cross-remainders  in  tail 
between  such  children  in  each  respective  share^  with 
cross-remainders  over  in  the  whole  of  each  of  such 
shares  respectively,  on  failure  of  all  the  children  oF  any 
one  son  or  daughter  and  their  issue,  to  the  survivors  or 
survivor  oF  the  testator's  sons  or  daughters  for  life,  re» 
mainder  in  tail  general  to  the  children  of  such  surviving 
son  or  daughter  respectively,  in  like  manner  as  in  the 
original  share  given  to  such  son  or  daughters  respec- 
tively ;  and  tliat  the  son  and  daughters  and  their  children 
respectively  took  corresponding  interests  in  the  lease- 
holds by  way  of  executory  bequest."  (a) 

The  case  now  came  beFore  the  Master  of  the  Rolls 
upon  this  certificate,  which,  without  argument,  was  con- 
firmed with  this  addition,  that  it  was  admitted  by 
counsel  on  both  sides,  and  allowed  by  the  Court,  that 
the  word  *^  survivors"  was  to  be  construed  as  ^^ofliers," 
and  that  the  accruing  shares  were  to  be  subject  to  the 
same  limitations  over  as  the  original  shares. 

Mr.  Pemberton  and  Mr.  Bird^  for  the  Plaintiffs. 

Mr.  Tinney  and  Mr.  Teed^  for  the  Defendants. 

(a)  4  Mee.  4*  W.  101. 


ud 


1839. 


CurbhaH 

Nkwland. 


EXTRACT  FROM  DECREE. 


Declare,  that  according  to  the  intention  of  the  said  testator  and 
the  true  construction  of  hii  will,  the  said  Flaintifis  and  the  De- 
fendants 

L  3 


1889. 
Cduham 
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fendHHU  Bifhrnrd  MerrUkt  and  EUxairlh  SucHm,  the  five  childm 
of  the  taiJ  testator,  became  entitled  under  auch  wUI,  upon  ik 
death  of  the  »aid  imUtai't  widow,  EUxabelk  MerrieAi,  in  the  plod- 
bgi  named,  to  all  the  retiduarj  freehold  and  copyhold  eetatcs  (< 
the  laid  testator  deviied  by  his  said  will,  for  their  reepectire  itie, 
in  equal  sharei,  each  taking  an  estate  in  one  fifth  thereof  for  hi: 
or  her  life;  with  remaioder  at  to  such  one  fifth,  to  his  or  bs 
children,  if  more  than  one,  as  tenants  in  conmon  in  tail,  withrroB' 
ramoinden  between  or  antone  luch  children  in  tail;  audifbulou; 
to  such  only  child  id  tail ;  with  remainder  after  the  failure  or  d^ 
n  of  such  estate*  tail,  ai  to  each  fiflh,  to  the  suTTirona 
1  olhert  or  other  of  the  said  five  children  of  the  mi 
testator,  in  equal  ifaare*,  such  accruing  ihare  of  each  such  lonriTH 
and  other  to  be  sutgect  to  the  lilce  limitations  orer  expectintot 
the  life  estate  of  each  such  child,  and  also  expectant  on  the  Mart 
of  issue  of  each  such  child  as  his  or  her  originai  filth  share,  and  [bt 
like  estates  and  limitations  over  to  extend  to  all  aharet  sunHnrij 
or  accruing  to  any  child  of  the  tettator,  or  the  issue  of  anj  ^u'l' 
child  respectively,  as  herdnbefore  declared  as  to  the  original  Elik 
shares.  And  declare,  that  the  said  Flaintiffi  and  Defendant^  lif 
five  children  of  the  said  testator,  became  entitled,  on  the  dcillio' 
the  said  tettator'a  said  widow,  to  the  residuary  lea»ehold  and  po- 
sonat  estate  of  the  said  testator,  ia  equal  fifth  shares,  for  life,  inil 
that  upon  the  death  of  each  of  the  said  children  of  the  said  tetUlo', 
his  or  her  one  filth  share  of  the  said  residuary  leasehold  and  pa- 
Eonal  estate  will  belong  to  such  of  his  or  her  child  or  childm,  " 
being  ions  shall  attain  the  age  of  twenty-one  years,  or  b^ng  dsugb- 
ten  shall  attain  that  age  or  marry,  as  tenants  in  common,  ifaiore 
than  one,  in  equal  sbarei;  and  that  upon  failure  of  such  childor 
children  as  last  aforesaid,  such  share  will  go  over  to  the  $ani«it> 
or  surriTor  and  others  or  other  of  the  said  testator's  five  cbildrrr, 
in  equal  shares,  the  share  accruing  to  each  such  iurriror  and  oiti 
to  be  subject  to  the  same  trusts  and  limitations  over  as  the  origin^ 
shares,  and  such  benefit  of  survivorship  and  accruer  to  ejileudt" 
shares  which  have  survived  or  accrued  as  well  as  to  on^^ 
share*. 
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The  ATTORNEY-GENERAL  v.  The  FISH-      Jim, is,  19. si, 

MONGERS'  Company.  |^J^f^; 

(KNESEWORTH'S  Charity.) 

^■iHE  object  of  this  information  was  to  have  it  de-  Establish- 
^    Glared  that  certain  lands,   devised  to  the  Fish-  jSJundationg 
mongers'  Company  by  the  will  of  Sir  Thomas  Knesemorth^  for  securing 
became  and  were  now  vested  in  the  Defendants  upon  the  souls  of 

and  subject  to  the  charitable  trusts  and  purposes  ex-  the  dead  are 
•'  I      r  deemed  to  be 

pressed  by  the  same  will,  and  that  such  trusts  and  pur-  superstitious, 
poses  might  be  carried  into  effect  under  the  directions  ^^  gtotute  of 
pf  this  Court  1  Edw.  e. 

C.14. 

The  Court 

The  lands  in  question  belonged  to  Sir  Thomas  Knese^  (without  de- 
,       1  MI  1       11  11        /•>*.,  cidiDg  whether 

*aiorthi  whose  will  was  dated  the  ISth  day  of  April  151S,  directions  to 

being  P'^^y  ^°;;.^« 
^   souls  of  the 

dead  were  or 
not  unlawful,  or  prohibited  by  the  Church  of  England^  held,  that  it  might  be  pro- 
perly deemed  superstitious  to  create  an  establishment,  or  endow  a  foundation,  to  be 
continued  in  perpetuity  and  conducted  with  certain  ceremonies  supposed  to  be  re- 
ligious, for  the  purpose  of  securing  the  perpetual  continuance  ot  prayers  for  the 
soulf  of  the  dead,  either  alone  or  in  connection  with  other  observances  within  the 
express  terms  of  the  l  Edw.  6.  c  14. 

A  testator,  who  died  in  the  year  1529.  devised  lands  in  the  city  oi  London  to  the 
Fishmongers'  Coinpany,  to  the  intent  tnat  they  should  perform  his  will  in  manner 
after  declared.  He  then  provided  for  obiU  and  anniversaries,  without  limiting  any 
term  within  which  the  escpences  thereof  should  be  confined,  and  he  willed  that  the 
company  should  provide  four  honest  priests,  studying  in  the  universities,  to  pray  for 
hit  soul  there,  paying  to  every  of  them  4/.,  quarterly ;  he  next  directed  the  company 
to  provide  thirteen  poor  men  and  women,  being  in  poverty,  to  pray  specially  for  hit 
tovlf  &c.,  and  he  provided  for  a  perpetual  succession  of  such  poor  persons,  and  he 
directed  the  company  to  pay  them  ^d.  weekly,  and  the  poor  persons  were  to  attend 
the  anniversaries  or  otiUy  and  he  made  otlier  similar  bequests.  The  statute  of 
I  Ed,  6,  c,  1.  afterwards  passed,  and  the  Crown  subsequently,  for  valuable  consi- 
deration, by  letters  patent  granted  to  trustees  of  the  company  a  rent  of  53t.  4d, 
»-year  issuing  out  of  the  lands,  being  the  annual  rent  lately  payable  in  respect  of 
the  testator's  two  anniversaries,  (without  mentioning  any  other  rents).  By  a  subse- 
quent statute  of  4  Jac.  1«,  all  the  lands  &c.  mentioned  in  the  letters  patent  of  Ed' 
ward  VL  were  secured,  as  against  the  king  and  his  successors,  to  the  companies, 
saving  the  rights  of  any  person  other  than  the  king :  Held,  that  the  bequests  to 
pray  for  soms  were  superstitious  under  the  statute  of  1  Ed,  6.,  and  that  under 
the  letters  patent  and  act  of  parliament  the  company  were  entitled  beneftcially 
discharged  of  any  trust. 

^4 
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fiepdanto  ^kmrd  Merrieh  and  E&ubM  BnckUm^  the  fife  children 
of  the  said  testator,  became  entitled  under  such  will,  upon  the 
death  of  the  said  testator's  widow,  EHzabeik  Merrieki,  in  the  plead- 
ings named,  to  all  the  residuary  freehold  and  copyhold  estates  of 
the  said  testator  devised  by  his  said  will,  for  their  respective  lives, 
in  equal  shares,  each  taking  an  estate  in  one  fifth  thereof  for  his 
or  her  life;  with  remainder  as  to  such  one  fifth,  to  his  or  her 
children,  if  more  than  one,  as  tenants  in  common  in  tail,  with  crosfr- 
remainders  between  or  among  such  children  in  tail;  and  if  but  one, 
to  such  only  child  in  tail ;  with  remainder  after  the  failure  or  de- 
termination of  such  estates  tail,  as  to  each  fifth,  to  the  survivors  or 
survivor  and  others  or  other  of  the  said  five  children  of  the  said 
testator,  in  equal  shares,  tuoh  accruing  share  of  each  such  survivor 
and  other  to  be  subject  to  the  like  limitations  over  expectant  on 
the  life  estate  of  each  such  child,  and  also  expectant  on  the  failure 
of  issue  of  each  such  child  as  his  or  her  original  fifth  share,  and  the 
like  estates  and  limitations  over  to  extend  to  all  shares  surviving 
or  accruing  to  any  child  of  the  testator,  or  the  issue  of  any  such 
child  respectively,  as  hereinbefore  declared  as  to  the  original  fifth 
shares.  And  declare,  that  the  siud  Pliuntiffi  and  Defendants,  the 
five  children  of  the  said  testator,  became  entitled,  on  the  death  of 
the  said  testator's  said  widow,  to  the  residuary  leasehold  and  per- 
sonal estate  of  the  said  testator,  in  equal  fifth  shares,  for  life,  and 
that  upon  the  death  of  each  of  the  said  children  of  the  said  testator, 
his  or  her  one  fifth  share  of  the  said  residuary  leasehold  and  per- 
sonal estate  will  beloqg  to  such  of  his  or  her  child  or  children,  as 
being  sons  shall  attain  the  age  of  twenty-one  years,  or  being  daugh- 
ters shall  attain  that  age  or  marry,  as  tenants  in  common,  if  more 
than  one,  in  equal  shares;  and  that  upon  failure  of  such  child  or 
children  as  last  aforesaid,  such  share  will  go  over  to  the  survivors 
or  survivor  and  others  or  other  of  the  said  testator's  five  children, 
in  equal  shares,  the  share  accruing  to  each  such  survivor  and  other 
to  be  subject  to  the  same  trusts  and  limitations  over  as  the  original 
shares,  and  such  benefit  of  survivorship  and  accruer  to  extend  to 
shares  which  have  survived  or  accrued  as  well  as  to  original 
shares. 
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The  ATTORNEY-GENERAL  ».  The  FISH-      Jiimi8,i9.2i, 

MONGERS'  Company.  ^J^f|; 

(KNESEWORTIfS  Charity.) 

^■iHE  object  of  this  information  was  to  have  it  de-  Establish- 

Glared  that  certain  lands,  devised  to  the  Fish-  foundatbng 
mongers*  Company  by  the  will  of  Sir  Thomas  Knesewortht  ^^^  securing 
became  and  were  now  vested  in  the  Defendants  upon  the  souls  of 

and  subject  to  the  charitable  trusts  and  purposes  ex-  ^Y^  ^^  ^ 
•'  I      r  deemed  to  be 

pressed  by  the  same  will,  and  that  such  trusts  and  pur-  superstitious, 
poses  might  be  carried  into  efiiect  under  the  directions  ^^  statute  of 
pf  this  Court  i  Edw.  e, 

c.  14. 

The  Court 

The  lands  in  question  belonged  to  Sir  Thomas  Knese^  ^^^^^\,^X 
iBorthf  whose  will  was  dated  the  18th  day  of  April  151S,  directions  to 

being  pray  ft>r  the 
^   souls  of  the 
dead  were  or 
not  unlawful,  or  prohibited  by  the  Church  of  England,)  held,  that  it  might  be  pro- 
perly deemed  superstitious  to  create  an  establishment,  or  endow  a  foundation,  to  be 
continued  in  perpetuity  and  conducted  with  certain  ceremonies  supposed  to  be  re- 
ligious, for  the  purpose  of  securing  the  perpetual  continuance  ot  prayers  for  the 
souls  of  the  dead,  either  alone  or  in  connection  with  other  observances  within  the 
express  terms  of  the  i  Edw»  6,  c,  14. 

A  testator,  who  died  in  the  year  1539,  devised  lands  in  the  city  of  London  to  the 
Fishmongers'  Company,  to  the  intent  that  they  should  perform  his  will  in  manner 
after  declared.  Hie  then  provided  for  obits  and  anniversaries,  without  limiting  any 
term  within  which  the  expences  thereof  should  be  confined,  and  he  willed  that  the 
company  should  provide  four  honest  priests,  studying  in  the  universities,  to  pray  for 
his  soul  there,  paying  to  every  of  them  4/.,  quarterly ;  he  next  directed  the  company 
to  provide  thirteen  poor  men  and  women,  being  in  poverty,  to  pray  specially  for  his 
souif  ftc,  and  he  provided  for  a  perpetual  succession  of  such  poor  persons,  and  he 
directed  the  company  to  pay  them  6d.  weekly,  and  the  poor  persons  were  to  attend 
the  anniversaries  or  obits,  and  he  made  otlier  similar  bequests.  The  statute  of 
1  Ed,  6,  c,  1.  afterwards  passed,  and  the  Crown  subsequently,  for  valuable  consi- 
deration, by  letters  patent  granted  to  trustees  of  the  company  a  rent  of  55s.  4d, 
a^yesr  issuing  out  of  the  lands,  being  the  annual  rent  lately  payable  in  respect  of 
the  testators  two  anniversaries,  (without  mentioning  any  otlier  rents).  By  a  subse- 
quent statute  of  4  Jae,  1,,  all  the  lands  &c.  mentioned  iu  the  letters  patent  of  Edr 
ward  VL  were  secured,  as  against  the  king  and  his  successors,  to  the  companies, 
saving  the  rights  of  any  person  other  than  the  king :  Held,  that  the  bequests  to 
pray  for  soms  were  superstitious  under  the  statute  of  1  Ed.  6.,  and  that  under 
the  letters  patent  and  act  of  parliament  the  company  were  entitled  beneficially 
discharged  of  any  trust 
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IBS9.       being  in  the  fourth  year  of  the  reign  of  King  Hemy 
""^     VIII. 

Attobney- 

EN^BHAL  jg^  ^^^  ^.||^  ^^^^  describing  the  lands,  tenements 

The  and  property  of  which  he  was  seised,  he  gave  and  be- 
Company,  queathed  the  same  to  the  warden  and  commonalty  of 
the  Fishmongers'  Con^)any,  and  to  their  successors, 
to  the  intent  that  they  and  their  successors  should 
keep,  fulfil  and  perform  his  will  and  intent,  and 
every  article  thereof,  in  manner  and  form  as  thereafter 
was  declared  and  specified.  His  first  direction  was, 
that  part  of  the  revenues  should  be  applied  in  repair- 
ing and,  if  required,  rebuilding  the  premises,  so  and 
in  such  manner  that  the  rents  thereof  should  extend 
to  so  much  money  as  should  amount  to  the  performance, 
payments  and  contentation  of  his  legacies  and  bequests 
thereafter  ensuing. 

And  after  giving  directions  for  obits  and  anniver- 
saries, with  various  superstitious  ceremonies  attending 
the  same,  and  without  having  limited  any  particular  term 
within  which  the  whole  expense  of  the  obits  and  anni- 
versaries were  to  be  confined,  the  testator  proceeded  to 
other  directions,  and  willed  that  the  company  should 
provide  four  honest  priests  studying  in  art  or  in  divinity 
in  the  universities,  to  sing  and  pray  there  Jar  ever 
specially  for  his  sotdj  the  soul  of  his  wife,  the  souls  of 
his  father  and  mother,  and  of  their  benefactors,  and  all 
Christian  souls,  paying  to  every  of  the  said  priests,  for 
their  salaries,  4/.  by  equal  quarterly  payments ;  and  he 
gave  directions  for  maintaining  a  perpetual  succession  of 
such  priests,  and  for  securing  the  payment  of  their  sala- 
ries. He  next  directed  the  company  to  provide  thirteen 
poor  honest  men  and  women,  being  of  good  fame  and  in 
poverty,  to  pray  specially  for  his  soul,  and  his  wife's 
soul,  and  the  souls  aforesaid,  and  ail  Christian  souls ) 

and 
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And  he  provided  for  a  perpetual  saccession  of  such  poor  18S9. 

persons,  and  directed  the  company  to  pay  every  of  them  ^^^^"^ 

weekly  the  sum  of  8d,  and  deliver  to  every  of  them  Attobney- 

yearly  a  certain  quantity  of  cloth ;  and  the  poor  persons  General 

were  to  be  required  to  pray  daily,  and  to  attend  to  the  .     The 

anniversaries  or  obits.  Fiihmonoebs' 

Company. 

After  having  thus  provided  prayers  for  the  souls  of 
those  he  mentioned,  by  four  priests  and  thirteen  poor  men 
and  women,  he  directed  the  company  to  pay  to  the  prior 
and  convent  oiBoseton  {Boyston)  every  year  4/.,  by  equal 
quarterly  payments,  on  condition  that  the  prior  and  con- 
vent there  should  find  a  priest  to  say  mass  in  his  church 
diere  every  day,  and  the  bell  was  to  be  rung;  the  priest 
was  to  have  S/.,  part  of  the  4/.  given  to  the  prior  and 
convent,  atul  was  to  praj/Jbr  Thotnas  KnesewbrtWs  sold 
at  the  altar,  and  to  say  de  prqfundis  for  his  soul  and  all 
Christian  souls ;  and  the  bell-ringer,  for  ringing  the  bell 
and  aissisting  the  priest,  was  to  have  a  noble,  and  the 
prior  and  convent  were  to  have  the  remdning  two  nobles, 
for  performing  the  other  ceremonies  thereby  directed. 

The  next  direction  in  the  will  was  for  the  payment 
yearly  to  Newgate  and  Ludgate  of  405.,  at  the  discretion 
of  the  wardens  of  the  company,  in  such  things  as  the 
prisoners  tliere  should  have  most  need  of. 

The  testator  next  directed  the  company  to  appoint  a 
receiver  of  the  rents,  to  oversee  the  repairs  and  build- 
ings, and  out  of  the  rents  to  pay  for  the  reparations  and 
other  charges,  and  to  keep  accounts ;  and  the  Chamber- 
lain of  London  was  to  attend  the  taking  of  the  account, 
and  to  receive  35.  4</. ;  and  on  the  occasion  a  breakfast 
was  to  be  provided  at  the  expence  of  135.  4(f. ;  and  the 
receiver  was  to  have  405.  a  year ;  and  if  the  account  was 
not  yearly  made,  the  wardens  were  to  forfeit  '*  in  the 

name 
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18S9.       name  of  a  fine  and  pain  for  the  defiuilt"  10  marks,  to 
be  levied  of  the  rents  of  the  devised  estates,  to  the  use 


The 

Attobnst*    of  the  city  of  London. 
Gbnsral 

The  The  testator  then  directed  that  all  the  rents  above 

'^mpuiy.     ^^  charges  and  outgoings  should  be  laid  in  a  chest  in 
'  the  treasury  house  of  the  company^  to  the  intent  that 

the  lands  and  messuages  should  be  repaired  and  new 
builded  when  need  should  be.  He  then  directed  that 
his  executors  should  pay  100  marks  to  be  kept  in  the 
treasury  house,  to  the  intent  that  the  premises  might  be 
the  better  and  truly  performed,  observed  and  kept. 
And  he  willed  that  every  honest  man  of  the  company 
who  would  borrow  20  marks,  or  10/.,  of  the  same  100 
marks,  and  of  the  money  remaining  of  the  rents  for  a 
half  year's  space^  and  lay  a  sufficient  pledge  into  the  trea^ 
sury  for  the  repayment  thereof  and  also  ssy  Jive  paier^ 
nosters  and  Jive  aves  and  a  crede  far  the  testator's  soul 
and  the  souls  above  said,  should  have  delivered  unto 
him  by  the  said  wardens  20  marks,  or  lOL  And  upon 
repayment  the  same  money  might  be  re-lent,  the  party 
borrowing  always  saying  at  the  time  de  profimdis^  or  Jive 
paternosters^  Jive  aves  and  a  crede  Jbr  the  testator's  soul 
and  the  souls  above  said.  And  in  case  the  company 
of  Fishmongers  should  make  default  in  performing  the 
trusts  or  any  of  them,  the  testator  declared  the  gifts 
void,  and  gave  the  estates  over  to  the  city  of  London^  to 
the  intent  that  the  trusts  might  be  performed  by  them, 
except  the  lending  any  money,  and  except  that  the  Fish- 
mongers should  have  no  profit  of  the  aforesaid  lands  &c., 
but  by  the  discretion  of  the  mayor  and  aldermen  of  the 
city. 

The  testator  died  in  1 529,  and  the  statute  of  the  1  Ed.  6. 
c.  14f.  afterwards  passed,  by  which  it  was  enacted  (a),  that 

the 

(a)  Sect.  5, 
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the  King  should  have  and  enjoy  for  ever  all  lands  which       18S9. 
by  any  assurance,  will,  devise  or  otherwise,  at  any  time     '^^^mT^^ 
theretofore  made,  were  given  or  to  be  employed  wholly    Attobnsy- 
"  to  the  finding  or  maintenance  of  any  anniversary  or  obit      Gsnbeal 
or  other  like  thing,  intent  or  purpose,  or  of  any  light  or  The 

lamp  in  any  church  or  chapel,  to  have  continuance  for    'c^||||!^y* 
ever,  which  had  been  kept  or  maintained  within  five  years 
next  before  the  first  day  of  that  parliament*';  and  also(a), 
that  where  but  part  of  the  issues  or  revenues  of  any 
lands  or  hereditaments  had  been  given  or  appointed  to 
be  bestowed  or  employed  **  to  the  finding  or  maintenance 
of  any  anniversary  or  obit  or  other  like  thing,  intent 
or  purpose^  or  of  any  light  or  lamp  in  any  church  or 
chapel,  to  have  continuance  for  ever,"  that  then  the  King 
should  for  ever  have  and  enjoy  every  such  sums  of 
money  that  in  any  one  year  within  the  five  years  next 
before  the  first  day  of  that  parliament  had  been  ex- 
pended and  bestowed,  about  the  finding  or  maintenance 
of  any  such  anniversary  or  obit  or  other  like  thing,    . 
intent  or  purpose,  of  any  light  or  lamp,  to  him,  his  heirs 
and  successors  for  ever,  as  a  rent-charge  to  be  paid 
yearly,  with  power  of  distress  and  entry  for  default  of 
payment. 

After  the  passing  of  the  statute  of  Edward  VL 
questions  arose  as  to  the  effect  of  it  in  particular  cases : 
when  gifts  had  been  made  to  superstitious  uses,  it  was 
often  doubtful  whether  the  statute  vested  the  land  itself, 
or  only  particular  annual  payments  as  rent-charges  in 
the  Crown. 

An  arrangement  took  place  between  the  Crown  and 
the  Fishmongers  and  the  other  companies  of  the  city 
who  were  in  similar  circumstances,  for  the  purchase,  by 
the  companies,  of  the  rent-charges  to  which  the  Crown 

bad 

.  (a)  Sectt  6. 


156  CASES  IN  CHANCERY. 

1 659.       had  or  was  supposed  to  have  become  entitled^  for  the 
'^^^^^'^     sum  of  18,744/.  lis*  2d.f  and  Augustine  Hinder  Richard 
Atto&net-     Turke  and  William  Blackwell  were  appointed  to  carry 
General      ^|^^^  arrangement  into  effect ;  and  by  letters  patent  dated 
The         the  14th  of  July^  4th  Edward  VI.,  in  consideration  of 
Company.^*   the  same  sum  of  18»744Z.  Il5.  2d.  paid  to  the  treasurer 
of  the  Court  of  Augmentations  by  Hinde^  Turke  and 
Blachodlj  the  King  granted  to  them  various   rents, 
annuities  and  yearly  sums  issuing  out  of  the  lands  be* 
longing  to  several  companies  of  the  city  of  London^ 
and  amongst  other  companies,  the  warden  and  com- 
monalty of  the  mystery  of  Fishmongers;  amongst  the 
rents,  annuities  and  yearly  sums  issuing  out  of  the  lands 
and  hereditaments  of  the  Fishmongers'  Company  were 
the  following,  viz.,  qU  that  one  rent,  annuity  or  yearbf 
sum  of  5Ss,  4gd^  by  the  yeoTy  issuing  out  of  the  two 
quays  called  Craton  Quay  and  Greenbernfs  Quay^  and 
out  of  nineteen  messuages  or  tenements  of  the  same 
wardens  and  commonalty,  situate  and  being  within  the 
parish  of  St.  Dunstan  in  the  East^  Londonj  and  out  of 
four  tenements  of  the  same  warden  and  commonalty, 
situate  and  being  within  the  parish  of  St.  Margaret, 
Bridge  Street^  London,  which  same  yearly  sum,  rent  or 
annuity  the  same  warden  and  commonalty  had  then  lately 
paid  and  yearly  been  accustomed  to  pay  towards  the 
perpetual  siqpport  of  two  anniversaries    in  the  chapel 
called  ,  London,yor  the  soul  of  Sir  Thomas 

Kneseworth,  Knight^  late  alderman  of  the  city  ^London, 
deceased ;  and  all  that  one  rent,  annuity  or  yearly  sum 
of  125.  by  the  year,  issuing  out  of  the  same  mes- 
suages and  the  quay  called  the  Crown  Quay  aforesaid, 
in  the  parbh  of  5/.  Dunstan  in  the  Eastj  London,  which 
same  yearly  sum,  rent  or  annuity  the  same  wardens  and 
commonalty  had  then  lately  paid  and  yearly  been 
accustomed  to  pay  to  the  late  prioress  of  the  late 
%  monastery 
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monastery  of  Kilbume  {a) ;  and  all  that  one  rent,  annuity        1 839. 
or  yearly  sum  of  105.  by  the  year,  issuing  out  of  the    '^'^^^T^^ 
same  messuages  and  quay  in  the  aforesaid  parbh  of    Attorney* 
St.  Dimstan  in  the  East^  London^  which  same  yearly      Geneeal 
sum.  rent  or  annuity  the  same  wardens  and  commonalty         The 
had  then  lately  paid  and  yearly  been  accustomed  to  pay     company. 
to  the  late  prior  of  the  late  monastery  of  Merlon^  va  the 
county  of  Surrey  {a) ;  and  all  that  one  rent,  annuity  or 
yearly  sum  of  105.  by  the  year,  issuing  out  of  one  mes- 
suage of  the  same  wardens  and  commonalty,  situate  in 
Bridge  Street^  London^  then  or  then  late  in  the  tenure  of 
Simon  Mawe,  fishmonger,  which  same  yearly  sum,  rent 
or  annuily  the  same  wardens  and  commonalty  had  then 
lately  paid  and  yearly  been  accustomed  to  pay  to  the 
late  abbess  of  the  late  monastery  of  Barkifigf  in  the 
county  of  Essex  (a) ;  to  have,  hold  and  enjoy  all  the  rents 
therein  mentioned  and  their  appurtenances  to  the  said 
Hinde^  Turke  and  Blackwellj  their  heirs  and  assigns  for 
ever,  to  their  own  proper  use,  without  accounts,  rent, 
service  or  other  thing  for  the  same  to  be  rendered,  paid 
or  done. 

A  statute  of  the  4sjacn  I.  c.  10.  (b)  afterwards  passed, 
by  which  it  was  recited,  that  in  times  past,  divers  mes- 
suages and  lands  were  devised,  in  fee  simple,  to  the 
use  of  divers  companies  in  the  city  of  London^  who  for 
divers  years  had  enjoyed  the  same,  and  employed  them 
to  the  comfort  of  many  good  subjects,  and  great  relief 
of  the  poor,  and  other  good  and  charitable  uses ;  that 
many  of  the  same  devises  had  theretofore  been 
sought  to  be  avoided,  and  the  lands  to  be  evicted,  and 

the 

(a)  Thefewere,qoit-fentBbe-  r.  13.,  and    were  unconnected 

longing  U>  the  dissolved  monas-  with  the  bequests  in  the  will  of 

teries  and  which  had  vested  in  Sir  Thomas  JCneieworih, 

the  Grown  under  the  statute  of  (5)  A  private  statute. 
56  JBm.  8.  r.a8.,or  the  SlJEGm.8» 


158 


CASES  IN  CHANCERY. 


1839. 


The 

Attobnbt- 

Genebal 

The 

F18HUOMOER6* 

Company* 


the  King  to  be  entitled  thereunto,  as  concealed  or  iuh 
justly  detained  from  him ;  yet  his  Majesty,  taking  know<* 
ledge  of  the  several  compositions  made^  and  great 
sums  of  money  thereupon  paid  for  the  same,  both  in 
the  time  of  King  Edward  VL  and  of  Queen  Elixabethf 
and  of  the  good  and  charitable  employment  of  the  said 
lands,  and  especially  taking  knowledge  of  the  letters  pa* 
tent  of  King  Edward  VL,  dated  the  14th  day  of  Jtcfy,  in 
the  fourth  year  of  his  reign,  whereby,  in  consideration  of 
18,744/.  11 5.  2d^  the  King  granted  to  Augustine  Hinde^* 
Richard  Turke  and  WtUiam  Blackvoell  and  their  heirs, 
divers  rents,  annuities,  pensions  and  annual  profits  issu- 
ing or  employed  out  of  divers  messuages  and  lands  of 
several  companies  of  the  city  of  London  therein  stated, 
and,  amongst  others,  of  the  warden  and  commonalty  of  the 
mystery  of  the  Fishmongers ;  and  that  since  such  grant, 
questions  had  been  moved,  whether  the  rents  mentioned 
in  the  grants,  or  the  messuages  and  lands  whereout  those 
rents  were  mentioned  in  the  same  grant  to  be  issuing  or 
employed,  were  concealed  or  wrongfully  detained  from  the 
Crown,  and  both  for  the  one  and  the  other  divers  com* 
positions  theretofore  made :  Therefore,  for  the  taking 
away  of  all  doubts  and  questions,  the  King,  minding  that 
the  lands  and  hereditaments  mentioned  in  the  grant 
should  be  so  assured  and  established,  as  that  the  same 
should  remain  and  continue  to  the  companies  and  their 
successors  and  assigns,  and  to  their  uses,  trust  and  con- 
fidence for  ever,  was  pleased  that  it  should  be  enacted, 
and  it  was  enacted  by  parliament,  that  all  such  mes- 
suages, lands,  rents  and  hereditaments  as  had  been 
theretofore  devised  to  any  of  the  said  companies,  and 
which  lands,  tenements,  rents  and  hereditaments  were 
mentioned  or  named  in  the  letters  patent  of  EdwardYL, 
should  and  might  for  ever  thereafter  be  lawfully  held 
and  retained  by  the  said  several  companies  for  every 
against  the  King  and  his  heirs  and  successors,  without 

any 
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any  rent,  account  or  other  profit  to  them  to  be  paid  18S9. 

for  the  same,  any  defect  in  the  letters  patent  notwith*  ^Juf^ 

standing ;  saving  the  rights  of  any  person,  other  than  the  Attobnsv- 

King,  his  heirs  and  successors,  and  those  claiming  under  'i^aal 

him  or  them,  and  not  claiming  under  the  companies.  The 

FlBHMONGERflr 


This  information  was  filed  in  188S,  its  object  being, 
as  has  already  been  stated,  to  obtain  a  declaration  that 
the  estates  were  subject  to  the  charitable  trusts  men* 
tioned  in  the  testator'^  will,  and  to  have  them  carried 
into  effect  under  the  direction  of  the  Court. 

As  to  the  various  payments  directed  by  the  will,  it 

was  alleged  by  the  relators,  that  all  but  one,  which  was 

for  maintaining  an  anniversary  and  obit  for  ever,  were 

for  charitable  uses,  which  ought  to  be  carried  into  effect 

by  this  Court,  either  pursuant  to  the  directions  of  the 

will,  or  as  near  thereto  as  reasonably  might  be,  having 

regard  to  the  changes  of  circumstances  which  had  taken 

place.     On  the  other  hand  the  Defendants  alleged,  that 

of  all  the  payments  which  the  will  directed  to  be  made, 

one  only,  namely  for  the  prisoners  of  Newgate  and 

Ludgatej  was  for  a  purpose  which  could  properly  be 

considered  as  a  charitable  purpose ;  that  all  the  other 

payments  were  directed  to  be  made  for  superstitious 

uses^  and  that  the  only  charitable  purpose  had  been 

fully  performed.    The  Defendants  further  contended, 

that  the  sums  directed  to  be  applied  to  superstitious  uses, 

or  the  lands  out  of  which  they  issued,  became  vested 

in  the  Crown,  under  the  statute  1  Ed.  6.  c,  14.,  which 

passed  in  the  year  1547 ;  that  by  the  letters  patent,  dated 

the  4th  of  Ji^  1550,  which  was  in  the  fourth  year  of 

the  reign  of  King  Edward  VI.,  the  various  sums  directed 

to  be  so  applied,  and  which  had  become  vested  in  the 

Crown,  were,  for  valuable  consideration,  granted  by  the 

King  to  the  Fishmongers'  Company ;  that  by  the  grant 

of 


Company% 


160  CASES  IN  CHANCERY. 

18S9.       of  these  sums,  it  was  intended  to  secure  the  lands  oat  of 
^■^V^     which  they  were  payable  to  the  company ;   but  doubts 
Attorney-    having  arisen  on  the  subject,  the  act  of  parliament  had 
Gknbeal     passed  in  the  fourth  year  of  King  Jamn  L,  by  which 
The         those  doubts  were  removed ;  and  that  the  lands  became 
Company?*   absolutely  vested  in  the  company  for  their  own  use  and 
benefit,  subject  only  to  the  performance  of  that  single 
•       charitable  use,  which,  as  they  said,  had  been  created 
by  the  will  of  Kneseoiorth^  and  which  they  had  per- 
formed. 

The  Defendants  admitted,  that  since  these  grants  had 
been  made,  they  had  applied  very  considerable  parts  of 
the  income  derived  from  KneseaxnrtJCs  estate  to  charitable 
purposes,  more  or  less  connected  with  or  arising  out  of 
the  purposes  expressed  in  his  will ;  but  they  said  that 
they  had  done  this,  only  out  of  a  pious  r^;ard  to  the 
memory  of  Knesewortlij  and  not  from  any  obligation  to 
which  they  were  subjected. 

Mr.  TVmpZf,  Mr.  C  P.  Cooper  and  Mr.  O.  Anderdan^ 
in  support  of  the  information. 

All  the  trusts,  including  the  cbitij  were  good  at  the 
death  of  the  testator;  for  even  Henry  VIII.,  by  his  will, 
instituted  an  obit  at  Windsor  (a) ;  some  authority,  sub- 
sequent to  the  death  of  the  testator,  must  therefore  be 
produced,  not  only  to  invalidate  the  gift,  but  to  shew  a 
title  in  the  Defendants;  for  trustees  cannot  set  up  the 
Tights  of  third  parties  to  enable  them  to  retain  trust  pro- 
perty adversely  as  agamst  their  cestuis  que  trust. 

The  statute  of  1  Ed.  6.  c.  14.  is  the  only  one  which 
affects  the  validity  of  the  gifts,  and  the  question  is, 
whether  any  of  them  come  within  the  provisions  of  this 

statute; 
(a)  NIcholPi  Rojf§i  Willi. 
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statute;  for,  as  was  observed  by  Sir  W.  Grants  in  Cary  1889. 

V.  AbboU  (a),  ^  there  is  no  statute  making  superstitious  ^^!l^^ 

uses  void  generally ;  the  statute  of  Ed,  6.  relates  only  to  Atto&nby- 

superstitious  uses  of  a  particular  description  then  exist-  ^^^^^ 

ing."    The  chits  are  the  only  bequests  in  this  will  which  ^b^ 

...        ,  n     t  II      1        FUHUONOBBS* 

come  withm  the  express  terms  of  that  statute ;  all  the  Company, 
other  bequests  are  therefore  good,  valid  and  subsisting 
diaritable  trusts  which  ought  to  be  carried  into  effect 
^pre$  by]the  Court  If,  however,  the  direction  to  pray 
for  the  testator's  soul,  though  not  within  the  statute,  be 
deemed  superstitious  or  contrary  to  the  policy  of  the 
law,  the  efiect  would  not  be  to  vest  the  property  in  the 
Crown,  or  to  destroy  the  bequests,  but  the  fund  would 
still  be  applicable  cy^pres  to  charity ;  AUomey^General 
V.  ConUfe  (6),  Attomey^General  v.  Guise  (c),  BratUAam  v. 
Bast  Burgold  {d)  Cary  v.  Abboit  (a) 

With  respect  to  the  gift  to  the  four  priests,  the  act  of 
the  1st  Ed.  6.  c.  14.  (e)  does  not  extend  to  the  Univer- 
sities of  Cambridge  and  Oxford^  but  it  gives  the  Kmg 
the  power  of  altering  the  name  of  the  diarities  therein 
and  the  foundation  of  the  same  (g),  this  gift,  therefore^ 
has  never  been  forfeited  to  the  Crown ;  and  it  may  be 
assumed  that  the  exhibitions,  which  it  is  admitted  have 
been  since  supported  by  the  Fishmongers'  Company 
out  of  the  rents  of  ithe  Knesevoorth  estate,  have  in  this 
manner  been  substituted  for  the  four  priests. 

As  to  the  gift  of  Sd.  a-week  to  the  thirteen  poor  men 
and  wojpen,  it  is  of  itself  a  good  charitable  gift,  and 
must  be  executed  unless  it  is  invalidated  by  the  direo- 
tion  that  they  should  pray  for  the  testator's  soul ;  such 

a  direction 

(a)  7  Ves.  404.  (iQ  Cited  in  8  Vei.  jun,  888. 

ib)  S  Cft.  m  CSI.  18.  (e)  Sect  19. 

(c)  s  Vernon,  S66.  (g)  Sect  90. 

Vol.  II.  M 
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1899.       a  direction  to  pray  for  souls  is  not  contrary  to  the  law; 
^"^>|^'^     Hynshaw  v.  McrpHk  Corporation  {a);   and  so  it  has 
Attobnky-    been  lately  held  in  Maty  Wo6lfretf%  case  befi^re  Sir 
OBraEAL      Herbert  Jenner  ;  if,  however,  such  prayers  be  considered 
The         superstitious  or  contrary  to  the  policy  of  the  law,  still 
ComMoy?"  **  ^^  primary  object  of  the  gift  to  these  thirteen  poor 
men  and  women  was  charity,  and  the  ceremony  to  ac- 
company it  was  not  the  substantial  part  of  the  gift  bat 
a  mere  accessory  or  secondary  object,  the  charitable 
bequest  will  remain  valid  though  the  superstitious  cere- 
mony be  void ;   Hart  v.  Bremer  [b) ;  T%e  Dean  of  Si* 
PauTs  Case  (c) ;  it  is  clearly  settled  that  property  being 
once  devoted  to  a  charity  which  fails,  is  still  ^plicable 
to  charitable  purposes.    jttomej^Qeneral  v.  Green,  (d) 

The  direction  to  lend  the  100  marks  is  also  valid^  and 
the  requirement  that  the  parties  borrowing  them  shall 
say  paternosters,  8iCf  which  are  similar  to  the  prayere  of 
the  Church  of  England^  does  not  invalidate  the 


The  letters  patent  of  Queen  EUxabeth  professed  oolj 
to  grant  the  quit-rents  which  belonged  to  the  monas- 
teries of  Kilbum,  Merton  and  Barkings  which  had  be- 
come forfeited  to  the  Cro?m  on  the  dissolution  of  those 
monasteries  and  were  held  independent  of  the  will  of 
Sir  Uiomas  Kneseworth,  and  the  5S5.  4J^  which,  it  may 
be  assumed,  was  the  amount  escpended  in  his  oibiit  for 
five  years  previous  to  the  statute  of  Ed.  6. ;  the  statute 
confirmed  to  the  company  the  right  which  the  Crown 
had  under  the  statute  of  Ed.  &,  and  the  residue  still 
remains  applicable  to  charitable  bequests* 


The 


(a)  Dvke,  848.  (c)  4  Co.  Jtep.  109.  a. 

{Jb)  Croke  Elm.  449.  (d)  8  B.  C.  C.  498. 
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The  conduct  and  dealing  of  the  Defendants  widi       18S9. 
this  estate  shews  clearly  that  it  b  subject,  even  in  their    ^^u^ 
own  opinion,  to  charitable  trusts :  they  have  kept  sep»-    Attormby- 
rate  accounts  of  the  Knes^ooorih  estate :  they  have  con-      Obnseal 
stantly  and  uniformly  applied  the  greatest  part  of  it         The 
in  charity:  the  chamberlain  of  London  has  attended     Conppany. 
the  taking  of  accounts,  as  directed  by  the  will,  and  the 
break&st  has  been  provided.    All  this  is  consistent  only 
with  the  property  having  been  duly  devoted  to  charity ; 
and  after  such  continued  usage  for  a  series  of  years,  it  may 
now  be  assumed  either  that  the  bequests,  except  for  the 
ohVs,  were  not  forfeited,  or,  if  forfeited,  that  the  Crown 
has  allowed  the  company  to  retain  the  property,  on  the 
understanding  that  it  should  be  applied  to  the  good  pur- 
poses  pointed  out  by  the  testator's  wiU. 

After  such  continued  usage  it  is  &ir  to  assume  a  valid 
foundation  of  a  charity ;  it  may  have  happened  that  the 
superstitious  ceremonies  had  not  been  performed  for  five 
years  before  the  act,  so  as  to  bring  the  case  within  it,  or  if 
the  case  came  within  that  statute,  then  that  the  property 
may  have  been  devoted  by  the  Crown  to  like  charitable 
uses,  —  a  conclusion  which  is  warranted  by  the  preamble 
of  the  statute  of  Ed.  6.,  which  had  in  view  the  con- 
version of  the  rents  applied  to  superstitious  uses  to  erect- 
ing grammar  schools,  &c.,  the  makers  of  that  statute 
never  intending  to  overthrow  works  of  charity,  but  to 
take  away  the  abuse :  Co.  Lit  S42*  a.  Attomey^General 
V.  The  Earl  of  Mansfield,  {a)  This  view  is  also  supported 
by  the  statute  oijames^  which  recites,  as  a  consideration 
for  the  confirmation  of  the  grants,  that  the  rents  had 
been  employed  by  the  company  to  *^  the  comfort  of 
many  good  subjectSp  and  great  relief  of  the  poor,  and 
other  good  and  charitable  uses."    The  Crown  might 

ever 

(a)  8  RutMf  523. 
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18$9.       ever  have  allowed  the  property  to  remain  under  the 
^^C^^    oontrol  and  management  of  the  company,  on  the  faith 
Attornxy-    and  understanding  that  the  superstitious  uses  should 
OxMEEAi.      eease,  and  that  the  property  should  be  applied  to  the 
The         good  charitable  purposes  of  the  will  of  Sir  Thomas 
^^mnm^^   JSjies««or/A.     That  many  charities  are  now  so  held, 
appears  from  the  reports  of  the  commissioners  of  chari- 
ties. 

At  all  events,  the  company  are  only  entitled  to  the 
amount  of  the  specified  bequests  contained  in  the  letters 
patent,  which,  by  force  of  the  act,  were  converted  into 
rent-charges,  and  to  no  proportionate  increase;  the 
general  residue  will  then  be  applicable  to  charity,  under 
the  direction  of  the  Court. 

Mr.  Pemberton  and  Mr.  JoAn  RomiUy^  confytt. 

This  is  a  case  of  extreme  importance,  because  it  not 
only  questions  directly  the  right  to  the  large  property 
particularly  referred  to  in  this  information  (a),  and  in- 
volves the  destruction  of  all  the  charitable  purposes  to 
which  for  centuries  the  greater  part  has  been  benevo- 
lently applied,  but  it  challenges  the  title  of  the  other 
companies  of  the  city  of  London  to  the  whole  of  the 
rents  and  estates  included  in  the  grant  of  Queen  Eliza- 
beth^ and  in  the  act  of  confirmation  of  King  James  the 
First. 

The  Defendants  on  their  part  insist  that  the  whole  of 
the  gifts  are  superstitious,  with  the  exception  of  that  to 
the  prisoners  of  Ludgate  and  Newgate,  that  such  gifts 
and  the  lands  out  of  which  they  issue  have  been  granted 
to  them,  and  they  claim  them  beneficially,  discharged  of 

any 

(a)  Suted  to  be  ISJSSL 
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any  trust  except  the  one  before  specified.    li^  however,  1839. 

the  beqaests  should  be  held  to  be  valid,  then  they  claim  ^^nf^ 

the  whole  rents  and  profits,  subject  to  the  specific  pay*  AnoEiiir« 

ments  directed  to  be  made,  and  the  amount  necessary  ^'^^^^^ 

for  repairs.  TIm 

FliHMONOnS 


The  will  itself  shews  that  the  testator  intended  the 
Fishmongers'  Company  to  take  some  part  beneficially; 
the  direction  that  they  shall  forfeit  ten  marks,  to  be 
levied  out  of  the  devised  estates,  if  the  account  was  not 
yearly  made,  and  the  gift  over  to  the  city  of  London  in 
case  the  company  made  default  in  performance  of  the 
trust,  are  quite  inconsistent  with  the  notion  that  the  com- 
pany were  to  have  no  beneficial  interest  in  the  prc^rty ; 
it  would  be  absurd  in  the  extreme  to  make  trustees 
liable  to  a  penalty  for  their  own  default,  and  to  direct  it 
to  be  satisfied  out  of  the  trust  estate  and  at  the  expense 
of  the  charity. 

There  are  two  cases  only  in  which  the  Court  holds, 
by  implication,  a  charity  to  be  entitled  to  the  whole 
increase  of  the  income  of  the  devised  property :  first, 
where  the  testator  has  in  the  commencement  of  his  will 
expressly  given  the  whole  rents  of  his  estate  to  a  charity, 
and  has  subsequently  apportioned  out  to  charities  sums 
which  do  not  exhaust  the  whole  income^  in  which  case 
the  Court,  in  favour  of  a  charity,  and  departing  from 
its  general  rule  that  there  is  a  resulting  trust  for  the 
heif  of  all  that  which  is  undisposed  of,  holds  that  the 
whole  income  is  applicable  to  charity ;  the  second  case 
is  where,  although  the  testator  has  not  expressly  devoted 
the  whole  income  to  charity,  he  has  nevertheless  given 
the  whole  amount  of  the  income  produced  by  the  estates 
at  the  time  the  charity  was  created;  where  however 
there  is  a  devise  to  a  corporation  or  to  individuals,  sub- 
ject to  a  particular  payment  to  charities,  the  devisee  takes 

M  3  the 


Cooipanjr. 


166  CASES  IN  CHANCERY. 

16S9.  the  whole  estate^  sulgect  to  the  pttrticuhur  payments. 

^"^jT^^  Tke  AUom^Qenerdl  v.  The  Cordwainen^  Compat^  (a) 

Attobjiit-  So  where  the  whole  is  given  to  charity,  and  certain  par-* 

Qekbmal  ^|.q]|u^  gyiQg  niie  given  to  one  charity  and  the  surplus  to 

The  another,  the  former  has  no  title  to  any  increase  b  the 

CoDMuiy*  event  of  an  augmentation  of  the  annual,  revenue;  7^- 

Jbrd  School  Case  (6),  In  re  Jordeyrit  Charity,  (c) 

The  construotion  which  the  statute  of  the  Ist  Ed.  6* 
has  judicially  received  completely  determines  that  these 
gifts  are  superstitious.  Fint,  it  has  been  held  that  where 
the  superstitious  use  is  of  uncertain  amount,  so  that  the 
precise  sum  cannot  be  ascertained,  the  Kling  takes  the 
whole  of  the  land,  subject  however  to  such  good  pay- 
ments as  the  land  was  subject  to  in  the  hands  of  the 
feoffees.  The  decision  was  founded  on  this,  that  i^ 
in  such  a  case  the  King  did  not  take  the  land  itself 
which  was  given  for  the  maintenance  of  an  MU  he  could 
take  nothing.  All  the  authorities  establishing  this 
proposition  which  occurred  prior  to  the  case  of  Adams 
and  LanAert  (d)^  are  set  out  in  that  case,  as  Sir  JbAn 
Tatis  Case  (e),  John  Allen's  Case  {e)j  Turner's  Case  (^), 
the  resolution  in  Adams  and  Lamberfs  Case»  (A)  In  the 
present  instance  the  amount  of  the  obit  being  uncertain, 
the  whole  became  forfeited  to  the  Crown,  neither  entry 
nor  office  was  necessary,  the  King  being  deemed  by  the 
statute  to  be  in  actual  possession. 

Secondly,  it  has  been  determined  that  where  the 
whole  land  is  given  subject  to  a  superstitious  use,  the 
Kbg  shall  have  the  land,  although  the  particular  sum 
limited  to  the  superstitious  use  does  not  exhaust  the 

whole. 

(a)  3  Myk  4r  ^*  534.  (e)  Ib.UZ.  h. 

(5)  8  Co.  Rep.  150.  (g)  lb.  US.  h. 

(c)  i  MyU  4-  K.  416.  \h)  lb.  111.  A. 
\d)  4  Co.  Rep.  96. 
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'wbcit^     Sir  Bartkohmem  BeadCs  Case  {a),    WalpooPs        1889. 

Case  (J),  Cal^s  Case  (c),  Greg(ny*s  Case  (c),  the  resolu-  ^^^^rC^^ 

tion  in  Adams  and  Lamberts  Case,  {d)    The  only  cases  Attoensy* 

which  are  at  all  inconsistent  with  the  second  proposition  ^^^^^^ 
are  Hewet  and  Wotton's  Case  («),  and  Chibnal  and  Whit-         The 

ion*s  Case  (g),  which  are,  however,  distinguished  by  Lord  ^Smp^y?* 

Thirdly^  where  a  charitable  use  is  connected  with  a 
use  superstitious  within  the  statute  of  1  Ed.  6.,  the 
whole  is  void,  and  the  Eling  has  the  land ;  on  this  point 
Sir  Barthciomem  Bead^s  Gz5^(a),  Colbomv.  Dale{h)^ 
Adams  and  Lamberfs  Case,  Simon  Peter's  Case  ((Q,  Lady 
EgerUnCs  Case,  (i) 

Fourthly!  it  has  been  decided  that  all  donations  to 
provide  prayers  for  the  soul^  either  public  or  private, 
are  superstitious  uses  within  the  statute.  Sir  John 
TaUs  Case  {b\  CdUjfs  Case  (c\  Gregarjfs  Case  {c).  Col- 
tarn  r.  Dak  {h)f  Adams  and  Lamberfs  Case,  {d)  Every 
gUt  in  the  will  of  Sir  Thomas  Kneseaoorthj  with  the  ex- 
ception of  that  to  the  prisoners  of  LudgaiCj  is  directly 
and  in  terms  connected  with  a  superstitious  use. 

It  is  not  the  paternosters^  &c.  themselves,  but  the 
snperstitioiis  application  of  them  that  renders  the  gift 
soperstitiousi  the  testator's  intention  being  by  means  of 
mercenary  prayers,  to  benefit  the  souls  of  the  departed 
and  lessen  the  period  affixed  for  their  duration  in  pur- 
gatory; praying  for  souls  was  founded  on  the  notion 
of  purgatory  which  it  was  the  policy  of  the  times  to 

discourage. 

(a)  4  Co.  Regh  115.  a.  (g)  lb,  115.5. 

{h)Ib.\\Z.b.  (A)  Duke  {Bridgman's    ed.), 

(0  jf&.  1 1 4.  a.  1 S8. ;  Afum4,  Duke  {Br,  ed.),  1 98. 

(lO  A*  m-^'  0*)  ^  ^^* Bep.SfS. 


(e)  lb.  109*  b. 
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1899.       discourage.    The  preamble  of  Aestat.  of  the  l8t£di  1. 

^-;v-*^^  represent.  «pnrgatoiy  and  masse,  ntisftctory  lo  b. 

Attobnst-    done  for  them  which  be  defmrted"  to  be  a  vain  qpiniai; 

GsMKBAL     gj^  ^^  g^  invalidates  not  only  obiis  and  anniveraariesi 

The         but  any  **  other  like  thing,  intent  or  purpose.*' 

PUHMONOSBB* 

CompBDj. 

If  these  uses  be  held  to  be  superstitious,  then  there  is 

no  authority  for  execuUng  them  cypres  as  good  charit- 
able trusts ;  under  the  statute  they  became  vested  abso- 
lutely in  the  Crown,  discharged  of  the  trusts,  and  the 
King  cannot  be  deemed  a  trustee  for  any  purpose. 

The  Fishmongers'  Company  have,  it  is  true,  volun- 
tarily applied  a  considerable  portion  of  the  income  of 
the  property  to  charitable  purposes,  but  they  have  always 
treated  the  annual  undisposed  of  balance  as  their  own, 
and  have  applied  it  to  their  general  purposes.  The  mode 
of  dealing  with  the  property  by  the  company  would  be 
very  important  if  their  title  under  the  different  instru- 
ments were  doubtful,  or  if  the  information  had  allq^ 
that  the  company  had,  by  usage,  created  a  valid  and 
binding  trust ;  but  it  is  unimportant  where  the  instru- 
ments shew  a  good  title  in  the  company,  and  where  the 
information  contains  no  such  allegation. 

The  Defendants,  therefore,  claim  the  estate  benefit 
cially  subject  to  the  trusts  for  the  prisoners,  first  undop 
the  will  itself,  and  secondly,  by  means  of  the  letters-* 
patent  and  the  act  oi  James  L 

Noo. ».    '       The  Master  of  the  Rolls. 

It  appears  to  me  that  the  effect  of  this  statute  of 
James  I.  was  to  vest  in  the  Fishmongers'  Company,  for 
their  own  use,  such  lands  or  interests  in  lands  mentioned 
in  the  letters  patent  of  King  Edward  VI.,  as  the  Crown 

was 
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was  entitled  to  under  the  statute  of  the  first  of  Edm       ISS9* 

wardYL  ^"^y^^ 

The 

Attobnxy* 
Now  one  of  the  purposes  for  which  Sir  Thomas     GsiaaAt 

Eheseworth  directed  the  rents  of  his  estate  to  be  applied         The 

was  the  finding  and  maintaining  an  anniversary  and  obit    '^^^^' 

for  ever,  and  it  was  necessarily  and  properly  admittedt 

that  this  was  a  superstitious  use  widiin  the  statute;  and 

supposing  that  any  part  of  the  rents  was  to  be  applied 

to  purposes  not  superstitious,  the  Crown,  though  it 

might  not  be  entitled  to  the  land,  was,  under  the  statute, 

entitled,  in  the  nature  of  rent-charge,  to  such  sums  as  in 

any  one  year  during  the  preceding  five  years  had  been 

applied  to  purposes  to  be  deemed  superstitious  under 

the  statute. 

It  is  to  be  observed  that  .the  three  rents  of  lOs.,  10& 
and  lOs.  mentioned  in  the  letters  patent  of  Edward  VL  are 
particularly  mentioned  in  the  will  as  quit-rents  to  be  paid 
by  the  receiver,  and  that,  consequently,  the  2L  I5s»  4d., 
described  as  the  sum  which  the  company  had  been  ac* 
customed  to  pay  towaras  the  perpetual  support  of  two 
anniversaries  for  the  soul  of  Sir  Thomas  Kneseworih^  is 
all  that  in  this  instrument  is  described  as  the  King's 
rent  or  annuity  in  respect  of  such  application;  and  this 
I  apprehend  to  be  one  of  the  points  on  which  the  relators 
principally  rely,  admitting,  as  they  have  properly  done 
at  the  bar,  that  the  maintenance  of  anniversaries  and 
cbUs  was  a  superstitious  purpose,  and  contending  that 
the  King  never  took,  and  was  not  entitled  to  take,  more 
than  was  granted  by  these  letters  patent. 

There  is  nothing  to  shew  what  was  the  revenue  arising 
from  the  estates  in  question,  though,  firom  the  disposi^ 
tions  made  by  the  will,  it  would  seem  probable  tliat  the 
income  greatly  exceeded  the  three  quit-rents  and  the 

2/.1SS.W.; 
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1889.       SL  ISf.  4d.;  neither  is  diere  any  thing  to  shew,  whether 
"r^    King  Brfawrrf  VL  or  Queen  £&«,ftrfA  toolt  any  oth«- 
Attoaitby-    part  of  the  rents  as  rent-charges  under  the  statute  of 
^^**^^^     Edward  YI^  although  the  act  of  James  L  may  a£brd 
The         some  reason  for  thinking  that  other  oompositions,  besides 
Compsoy.     ^^*^  which  was  carried  into  effect  by  the  letters  pateot, 
may  have  been  made ;  but  on  the  whole  it  appean^  to 
me^  that  any  rent  or  payment  to  which  the  King  was 
entitled  as  concealed,  under  the  statute  of  Edward  VL, 
and  the  land  out  of  which  the  same  was  payable^  was 
assured  to  the  company  by  the  statute  of  James;  and 
taking  into  consideration  the  effect  of  this  act|  and  also 
having  regard  to  the  nature  of  the  present  suit^  which 
seeks  to  establish  the  trusts  of  Kneseworih*s  will  and  to 
carry  them,  and  not  any  other  trust  created  in  any  other 
manner,  into  execution,  I  think  that  the  question  to  be 
determined  in  the  cause  is,  whether  the  trusts  c£Kfiese* 
wniKs  will  or  any  of  them  are  good  charitable  trusts 
which  have  been  violated  by  the  Defendants,  and  the 
execution  of  which  ought  to  be  and  is  now  required  to 
be  enfinrced  by  the  decree  of  this  C!ourt 

Soon  after  the  statute  of  Edward  VI.  questions  arosoi 
sometimes  upon  the  uses  which  were  to  be  deemed  sa« 
persdtious  within  the  statute,  and  more  frequendy  upcm 
the  effect  of  the  statute  in  giving  to  the  Crown  either  the 
land  the  rents  of  which  were  to  be  applied  to  the  uses, 
or  only  the  sums  of  money  which  had  been  annually 
applied  to  the  uses,  and  upon  that  subject  some  dia- 
tinetions  which  may  appear  rather  nice  were  made ;  bat 
it  seems  to  me  that  the  case  of  Adams  v.  Lambert^  as 
reported  by  Coke  and  by  Moore,  and  several  of  the 
authorities  there  cited,  and  the  case  of  Pitts  v.  James^ 
l»  rqported  by  RoUe  (a),  and  other  cases  stated  in  Duke 

cannot 

(«)  p.  416. 
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cannot  be  read  without  ooming  to  the  oonclasioii,  that  1 889. 

establishments  or  foundations  for  securing  prayers  for  '^^^^ 

the  souls  of  the  dead  were  deemed  to  be  superstitious  Attobnbt- 

and  within  the  statute  of  Edward  VL|  and  upon  these  ^'"^^^ 

authorities  I  am  of  opinion  that  the  directions  of  the  The 

will  to  which  I  have  referred  are  such,  that  the  pay-  Couumnj* 
meats  made  in  respect  thereof  became  the  property  of 
the  Crown. 

In  the  argument  for  the  relators  it  was  urged  that  the 
directions  to  which  I  have  referred  are  only  directions . 
to  pray  for  the  souls  of  the  dead,  that  such  directions  « 
are  not  unlawful,  and  are  not  and  never  have  been  pro- 
hibited by  the  Church  of  England^  and  were  not  deemed 
to  be  superstitious  at  the  time  when  the  statute  of 
1  JSAa  6.  was  passed*  It  does  not  appear  to  me  to  be 
necessary,  for  the  purpose  of  deciding'this  case,  to  enter 
into  a  minute  examination  of  the  doctrine  of  the  church 
of  England  respecting  prayers  for  the  souls  of  the  dead  $ 
the  question  is,  whether  the  uses  to  which  the  testator 
has  directed  his  property  to  be  applied  in  perpetuity  are 
such  as  to  vest  the  land,  or  the  monies  applicable  to  the 
uses  directed  by  the  will  in  the  Crown,  according  to  the 
intent  and  true  effect  of  the  statute  cS  Edward  VL ;  and 
although  prayers  for  the  souls  of  deceased  persons 
might  not  according  to  the  doctrines  of  the  Church  of 
England  be  necessarily  connected  with  the  doctrine  of 
purgatory,  and  although  it  might  not  be  considered  as 
an  ecclesiastical  offknce  to  pray  for  the  souls  of  deceased 
persons,  or  request  others  to  do  so  (upon  which  points 
I  do  not  think  it  necessary  to  express  any  opmion  at 
this  time),  yet  it  might,  nevertheless^  as  I  conceive,  be 
properly  deemed  superstitious  to  create  an  establishment 
or  endow  a  foundation,  to  be  continued,  in  perpetuity 
and  conducted  with  certain  ceremonies  supposed  to  be 
religious,  for  the  purpose  of  securing  the  perpetual  con- 
tinuance 
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18S9.       tinuance  of  prayers  for  the  souls  of  the  dead,  eidier 
^'^^^f^^    alone  or  in  connection  with  other  observances  within 
Attobmkt-    the  express  terms  of  the  act;  and  it  appears  to  me  that 
GSNS&4L     ^  question  has  been  determined  by  authority. 

The 
Commmy?'  There  is  nothing  to  shew  whether  the  sum  of  100 
marks  was  ever  paid,  but  the  gift  of  this  sum  for  the 
better  performance  of  the  trusts  above  mentioned  leads 
to  an  inference,  that  at  the  time,  the  rents  were  not 
more  than  sufficient  to  answer  the  purposes  to  which 
the  testator  directed  them  to  be  applied. 


Even  in  the  directions  for  making  and  renewing  loans 
out  of  the  reserved  fund  the  testator  has  intermixed 
directions  for  religious  observances  to  be  performed  fer 
the  benefit  of  his  soul  and  the  souls  of  others,  and  the 
only  charitable  gift  unmixed  with  superstition  which  I 
find  in  the  will  is  that  to  the  prisoners  in  Lue^ate  and 
Neonate.  This  might  be  sufficient  to  save  the  land  firom 
vesting  in  the  Crown ;  but  all  the  other  applications 
directed  to  be  made  of  the  rents  appear  to  me  to  be 
either  gifts  for  superstitious  uses,  or  to  be  so  connected 
v^ith  superstition,  or  contrived  for  securing  the  continu- 
ance and  perpetuation  of  the  superstitious  uses,  that  the 
rents  payable  and  paid  in  that  respect  became  the  pro* 
perQr  of  the  Crown  under  the  statute  of  Eiward  VL ; 
and,  under  all  the  circumstances  of  the  case,  I  am  of 
opbion  that  the  estates  devised  by  Kneseworth  became 
the  property  of  the  company,  subject  only  to  the  per- 
formance of  the  trust  for  the  prisoners  ot  Ludgate  and 

■ 

Newgate^  which  has  been  performed,  and,  therefore^ 
that  this  information  must  be  dismissed  with  costs. 
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1839. 


BUNBURY  V.  BUNBURY-  JVbp.  s. 


rVlHE  facts  of  this  case  are  stated  in  1  BeaoatCs  Bepwis,  Necessary 
-^  318.    The  Defendant  by  his  answer  admitted  that  ^long  between 

he  had  in  his  possession  the  letters  and  documents  set  •  fo^icitor  and 

^  client,  through 

forth  in  the  schedule,  and  which  related  to  the  matters  in  an  unprofet- 

the  bill  mentioned ;  but  as  to  some  of  the  letters  he  said  ^'^^j^'. 
they  had  passed  between  him  and  Mr.  InneSf  his  agent,  but  it  not  ap- 
•*  when  the  rights  and  interests  of  the  Defendant  were  JST^  that 
in  question,  mth  reference  to  the  institution  and  conduct  the  communis 
^the  aforesaid  proceedings  of  the  Defendant  in  Demerarat  wholly  of  a 

and  to  the  defence  of  the  Defendant  in  thb  snit ;  and  that  professional 

or  confidential 
all  such  letters  passed  between  the  Defendant  and  Mr.  nature,  such 

Innes,  as  the  channel  of  communication  between  Defendant  ^^^!^\^^r^ 

and  his  scUcitors  and  legal  advisers  in  Demerara^  and  in      A  case  sub- 

tfiis  country,  in  the  aforesaid  proceedings  and  in  this  £e  in^Jl^tfon 

suit.**  of  the  suit,  for 

the  opinion  of 
DhM  counsel 

As  to  other  letters  he  said,  they  <<  had  passed  between  ^^  ^^  ^'P** 

"^  *  nion  thereon, 

Mr.  InneSf   Mr.  Pierce^   Mr.  BilUnghurstf  Mr.  Smithy  held  pri- 

Mr.  Lane^  and  Mr.  iZoss,  after  the  death  of  the  alleged  ^^^ 
i  estator,  Hugh  Mills  Bunbury^  when  the  aforesaid  rights 
and  interests  of  the  Defendant  were  in  question,  with 
reference  to  the  institution  and  conduct  of  the  aforesaid 
proceedings  in  Demerara;**  and  that  all  such  letters 
passed  between  the  said  last-mentioned  parties  respect- 
ively, ''  as  the  channels  of  communication  between  the  De^ 
fendmd  and  the  other  Defendants  and  their  solicitors  in 
this  country  and  their  advisers  in  Demerara^  in  the 
aforesaid  proceedings/' 

It  was  stated  that  Vb.hmes^  Mx.Piaxe^  Mr. Billing^ 
harstf  Mr.  Lane  and  Mr.  Boss  were  merchants  in  Lon-^ 

don^ 


BCTHBUST 
BUNBUBT. 
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1889«       dorij  Demerara^  and  St.  Vincent  respective] j,  and  that 
Mr.  Smith  was  the  Plaintiff's  counsel  in  Demerara. 

A  motion  was  now  made  for  the  prodocdon  of  all  the 
documents  admitted  to  be  in  the  Defendant's  possession. 

Mr.  Pemberton^  Mr.  G.  BuAardit  and  Mr.  L.  Wigrmih 
in  support  of  the  motion.  The  rule  is,  that  where  a  De* 
fendant  admits  the  possession  of  documents  relating  to 
the  matters  in  question  j7rimd^/!ia^|  he  is  bound  to  pro- 
duce them ;  T^fler  y.  Drajfian.  (a)  There  being  such  an 
admission,  it  is  for  the  Defendant  to  shew  from  his  answer 
a  sufficient  statement  to  entitle  him  to  protection  against 
the  operation  of  the  ordinary  rule ;  Siorey  v.  Ijord  JoHm 
George  Lennox,  {b) 

Here  no  suffident  statement  is  made  by  the  answer 
to  relieve  the  Defendant  from  the  necessity  of  pro- 
ducing the  letters,  for  they  are  stated  to  have  passed 
between  the  Defendant  and  an  unprofessional  person; 
the  necessity  which  exists  of  unreserved  communication 
between  a  parQr  and  his  professional  adviser  for  the 
proper  defence  of  his  rights  is  the  sole  cause  of  the  pri- 
vilege wl|ich  is  extended  to  professional  communications 
pending  legal  proceedings ;  Bolton  v.  The  Corporation  of 
lAverpooL  (c)  No  such  necessity  exists  for  communicat- 
ing between  a  party  and  an  unprofessional  person,  and  in 
such  case  there  is  no  such  privilege.  Privilege  has  never 
been  extended  beyond  communications  between  a  foxtj 
and  his  professional  adviser. 

[The  Mastbr  of  the  Rolls.    I  think  it  has  hoax 

extended  to  the  case  of  an  interpreter,  {i)    Suppose 

an 

(a)  9  Sm.  i  S.i09.  (e)  1  M^.  %  JT.SS. 

(fi)  I  Mjfl.  i  Cr,  p,  537.;  and         [d)  See  Du  Barris,  LiveUi, 

Keen,34l.  Pcahe,16.i  and  4  T.R,  756. 
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an  illiterate  man,  unable  to  write,  employed  a  person  I8S9. 
to  write  to  hit  solicitor  for  him,  would  not  such  a  oom« 
mnnication  be  privileged?]  Here  no  such  necessity 
appears  to  have  existed ;  besides  which,  these  commu* 
nications  are  not  stated  to  have  been  of  a  professional 
nature ;  they  may  refer  to  matters  quite  foreign  to  the 
relation  of  solicitor  and  client.  They  cited  Nias  v.  The 
Northern  and  Eastern  SaUway  Qmpamf  (a),  Hi^he$  v. 
Biddulph  (&),  Bolton  v.  The  Corporation  tf  Liverpool  (<r), 
Desborongh  v.  Bimlins  (d),  Greenkm  v.  King,  {e) 

Mr.  Kindersley  and  Mr.  George  Titmer^  contrd^  eon- 
tended  that  the  letters  were  privileged,  though  addressed 
to  unprofessional'persons,  inasmuch  as  such  parties  formed 
the  medium  of  communication  between  the  client  resid- 
ing in  Errand  and  his  solicitor  in  the  colonies.  They 
relied  principally  on  the  case  of  Walker  v.  Wildman  (g), 
where  letters  which  had  passed  between  the  Defendant's 
son  and  her  solicitor  were  held  privUeged,  Sir  John 
Leach  observing,  "that  the  protection  was  the  same 
whether  the  client  communicated  directly  with  his  pro- 
fessional advber,  or  through  the  intervention  of  a  third 
person.''    They  also  cited  Greenough  v.  GaskelL  (A) 


The  Master  of  the  Rolls.  ;  Nov.  s. 

In  this  case  it  fortunately  happens  that  there  is  no 
doubt  respecting  the  rule  which  the  Court  acts  upon :  it 
is  conceded  that  an  admission  in  an  answer,  such  as 
occurs  in  the  present,  puts  the  Defendant  upon  shewing 

that  - 

.  (a)  5  M^.  4r  Cr.  5S5.  (e)  1  Beavan,  137. 

(b)  4  Ruu.  1 90.  (g)  6  Mad.  47. 

(c)  1  Mj^.  4r  K,  88.  (A)  1  Myl.  4*  K.  98. 
\d)ZMffHCr.S\S. 
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that  he  is  exempted  fiiom  the  productkm  of  the  docu- 
ments, and  it  is  fully  admitted,  that  any  professiooal 
eonfidential  communications  which  may  have  taken  place 
between  a  party  and  his  solicitor  are  also  to  be  pro- 
tected. 


I  believe  that  the  case  of  Walter  v.  WSdnum  (a)  has 
never  been  in  any  way  disputed,  and  I  have  some 
recollection  of  a  case  in  which  the  principle  there 
acted  upon  was  carried  still  further;  it  certainly  ap- 
pears to  me  that  there,  may  be  very  many  cases  in 
which  a  party,  not  being  able  himself  to  have  a  direct 
communicadon  with  his  solicitor,  is  compelled  to  em- 
ploy an  intermediate  agent  for  the  purpose  of  thus 
efiecting  a  communication  of  matters  of  a  confidential 
nature.  In  such  cases  the  necessity,  which  arises,  of 
transmitting  such  communications  through  another  party, 
renders  it  privileged.  The  question  is,  whether  the  De« 
fendant  in  this  case  has  protected  himself  within  any  rule 
of  that  kind  which  prevails,  and  I  am  of  opinion  that  he 
has  not  He  relies  upon  this,  —  that  Mr.  Innes  was  the 
ehannel  of  communication  between  him  and  his  solicitor. 
He  might  have  been  so,  and  yet  a  considerable  part  of  the 
communications  made  by  him  through  Mr.  Innes  might 
not,  in  any  sense,  be  considered  as  professional  or  con- 
fidential communications  to  be  transmitted  through  Mr. 
Jnnes  to  the  solicitor.  It  is  upon  that  ground,  and 
upon  that  ground  alone^  that  I  think  I  must  order  the 
production  of  the  letters. 


Aease 


(a)  9MaA47. 


9 
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A  case  ^^  which,  since  the  institution  of  this  suit,  had 
been  stated  on  behalf  of  the  Defendants  for  the  opinion 
of  counsel  in  Holland^  as  to  the  rights  and  interests  of 
the  Defendants,  and  stated  with  reference  to  dieir  de- 
fence in  this  suit,  and  the  opinion  of  counsel  upon  such 
case,"  were  held  by  the  Master  of  the  Rolls  to  be  pri- 
vileged, and  their  production  was  refused. 
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BUXBUBY 
BCJVBURY. 


JAMES  V.  DURANT. 


Dec.  24. 


A  T  the  time  of  the  marriage  of  Mr.  and  Mrs.  James  On  the  mar- 
"^  the  latter  was  possessed  of  certain  funded  property,  i^X  ^ho  was 
and  some  shares  in  the  Sotdh  London  Water  Works.       posseBsed  of 

funded  pro- 
perty and 

By  the  settlement  made  on  their  marriaire,  dated  in  ^^^^  ^^ 

^  ^®  '  water  works, 

1816,  after  reciting  that  Mrs.  James  was  entitled  to  the  the  funded 
funded  property  (but  omitting  all  mention  of  the  shares),  SSaTrettled^"^ 
and  reciting  that  it  had  been  agreed  ^*  that  the  funded  the  settle- 
property  and  all  other  personal  estate  and  effects  of  the  e?er/contain- 
said  Maria  Heathcote^  which  she  or  any  person  or  per-  ^^  ?  recital  of 

"'  .  an  intention, 

sons  in  trust  for  her,  or  the  said  William  James  m  her  that  all  pro- 
right,  should  at  any  time  during  the  marriage  become  fh'^^^j^*''^ h 
entitled  to,  exceeding  in  amount  or  value  in  any  one  husband,  in 
gift  or  bequest  the  sum  of  200/.  and  not  otherwise,"  should  after 
should  be  assigned  to  the  same  trustees,  upon  the  trusts  the  marriage 
therein  mentioned ;  and  reciting  that  the  funded  pro-  tied  to,  should 
perty  had  been  transferred  into  the  names  of  the  trus-  ^^  settled  on 

^     J  -111         similar  trusts, 

tees;  the  trusts  of  the  funded  property  were  declared  to  and  a  cove- 
be  for  the  benefit  of  the  husband,  wife  and  children.         JJf,sba^^d^^nd 

'YYiQ   hy  the  wife, 
that  all  pro- 
perty which  she  or  her  husband,  in  her  right,  should  after  the  settlement  become 
entitled  to  should  be  settled:  Held,  that  the  shares  were  subject  to  the  trusts  of 
the  settlement  . 

Vol.  II.  N 


178 


CASES  IN  CHANCERY. 


1889. 


The  settlement  contained  a  coYenant  on  the  part  of 
Mr.  and  Mrs.  James^  that  in  case  Mrs.  Jamesj  *^  or  any 
person  or  persons  in  trust  for  her,  or  the  said  William 
James  in  her  right,  should  at  any  time  or  times  ikere' 
after  during  their  joint  lives  become  possessed  |o^  in- 
terested in,  or  entitled  to  any  sum  or  soms  of  money  or 
other  personal  property,  estate  or  eflfects  whatsoever, 
exceeding  in  amount  or  value  the  sum  of  200iL  sterling 
at  any  one  time,  under  or  by  virtue  of  any  deed,  will 
or  other  instrument,  or  otherwise  howsoever,  then  and 
in  every  such  case  the  same  sum  or  sums  of  money,  or 
other  personal  property,  estate  or  eflfects  so  exceeding 
in  amount  or  value  the  sum  of  200/.  sterling  should  be 
from  time  to  time  paid,  assigned  and  transferred ;  and 
that  they  the  said  Maria  Heathcote  and  William  James 
should,  from  time  to  time  as  and  when  such  right,  title 
or  interest  should  accrue,  or  with  all  convenient  speed 
thereafter,  pay  or  cause  or  procure  or  otherwise  permit 
and  suffer  to  be  paid,  and  well  and  effectually  assign 
and  transfer  the  same  sum  and  sums  of  money  or  other 
personal  property,  estate  or  effects ''  unto  the  trustees, 
upon  the  same  trusts  as  those  declared  of  the  funded 
property. 


The  question  in  this  case  was,  whether  the  South 

m 

London  Water  Works  shares,  which  exceeded  the  value 
of  200/.,  were  comprised  in  this  covenant 

Mr.  Tinney  and  Mr.  Lqftus  Wigram^  for  the  Plam- 
tiffs; 


Mr.  Pemberton  and  Mr.  Roupell^  for  the  husband, 
contended  that  he  was  entitled  to  all  property  possessed 
at  the  time  of  the  marriage  which  was  not  expressly 
comprised  in  the  settlement,  and  that  the  covenant  was 
to  extend  only  to  future  acquired  property. 

Mr. 
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Mr.  O.  Xr.  iZktttei^  for  the  trustees.  1899. 

Qrtsff^  ^*  Humpagt  {a)  was  cited* 

The  Master  of  the  Rolls. 

I  think  that  these  shares  are  subject  to  the  trusts  of 
the  settlement,  and  I  do  not  know  how  it  is  possible  to 
construe  the  words  in  any  other  way.  The  marriage 
took  place,  and  by  virtue  of  that  marriage  the  husband 
instantly,  in  his  wife's  right,  acquired  a  title  to  the  pro- 
perty in  question.  It  seems  then  to  me,  that  the  case 
comes  precisely  within  the  words,  and  that  the  shares 
became  subject  to  the  trusts  of  the  settlement 

Rarely  are  settlements  entered  into  with  such  pru- 
dence as  to  fully  carry  into  effect  the  actual  intention  of 
the  parties,  and  where  recitals  are  made  in  these  general 
words  I  am  afraid  that  their  effect  cannot  be  avoided, 
otherwise  than  by  enumerating  in  the  settlement  itself 
any  particular  portion  of  the  wife's  property  which  it  is 
intended  shall  not  be  subjected  to  the  trusts. 

(a)  1  Betnan^  46. 


TRAVERS  V.  TRAVERS.  ^^^^^^^^ 

r\N  the  marriage  of  Mr.  and  Mrs.  Smithy  certain  InamBrriage 
property  to  which  Mrs.  Smith  was  then  entitled  husband  alone 

was  settled  on  the  usual  trusts  for  the  benefit  of  the  covenanted  to 

settle  any  pro* 
husband)  perty  which 
his  wife  or  he' 
ia  her  right  mi|ht  thereafter  acquire :  Held,  that  property  which  was  afterwards 
giren  to  the  wile  for  her  separate  use  was  not  affected  by  the  coyeoaat. 

2^2 
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1840. 


hosbandi  wife  and  children ;  Mr.  Smiih  alone  coTe> 
nanted  to  settle  any  proper^  to  which  his  intended  wife 
or  he^  in  her  ri^t,  might  become  entided  during  the 
coverture. 

The  father  of  Mrs.  Smith  subsequently,  by  his  will, 
gave  a  portion  of  the  income  of  his  residuary  estate  to 
Mrs.  Smith  for  her  separate  use. 

The  question  was,  whether  certain  arrears  of  this  in- 
come, now  in  court,  ought  to  be  paid  over  to  the  trus- 
tees and  invested  by  them  upon  the  trusts  declared  in  the 
setdement,  or  whether  Mrs.  Smith  was  entitled  to  have 
the  amount  at  once  paid  over  to  her. 

Mr.  Tinney^  Mr.Pemherton  and  Mr.  £.  Teedy  for  dif- 
ferent parties. 

The  Masteb  of  the  Rolls  was  of  opinion  that  the 
fund  in  question  was  not  comprised  in  the  setdement,  and 
ordered  payment  to  Mrs.  Smith,  {a) 

(a)  See  Douglas  v.  Congrevtf  1  Keen,  4S3. 


1899. 
Hov.  12. 


TAYLOR  V.  BROWN. 


essence  of  the 
contract,  and 
there  is  unne- 
cessary delay 


Where  time  is  TN  18S4  the  Defendant  beoame  the  purchaser  of  cer- 
not  of  the        X  j^i^  freehold  property  belonging  to  the  Plaintiffs. 

The  sale  was  by  auction,  subject  to  certain  conditions, 

with  respect  to  which  it  b  suflScient  to  observe  that  time 

by  one  of  the    was  not  made  of  the  essence  of  the  contract,  and  that 

parties  in  com* 

pletintt,the  ^^^ 

other  has  a  right,  by  notice,  to  limit  the  time  for  completing  the  contract,  and  upon 
default  to  abandon  the  contract. 

A  bill  was  filed  by  a  vendor  for  the  specific  performance  of  a  contract:  the  pur- 
chaser insisted  that  the  contract  had  been  abandoned :  failing  in  this  defence  he  was 
ordered  to  pay  the  costs  of  suit  up  to  the  hearing,  and  the  usual  reference  was  made 
as  to  title. 
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some  delay  was  thereby  anticipated  in  consequence  of 
the  residence  of  some  of  the  vendors  in  Canada*  It 
was  stipulated^  however,  that  if  it  should  be  necessary 
to  send  the  conveyance  to  Canada^  the  execution  by 
the  parties  should  be  obtained  with  all  reasonable 
despatch. 


1889. 


The  abstract  was  furnished  and  submitted  for  the 
opinion  of  the  Defendant's  conveyancer;  this  being 
obtained)  various  communications  took  place  between 
the  parties,  the  Plaintiffs  endeavouring  to  comply  with 
the  requisition ;  and  in  order  to  remove  the  objections 
raised,  considerable  delay  occurred  in  sending  to  CSo- 
nada  and  in  obtaining  the  requisite  evidence.  This, 
however,  was  not  objected  to  on  the  part  of  the  De* 
fendant  unUl  the  time  after  stated. 


The  conveyance  was  ezecutedi  and  in  March  1886 
the  answers  to  the  remaming  requisitions  of  counsel  and 
further  evidence  and  documents  were  furnished  by  the 
Plaintiffs,  and  were  submitted  on  the  part  of  the  De- 
fendant to  his  conveyancer.  After  this,  frequent  appli- 
cations were  made  on  the  part  of  the  Plaintifis  to  the 
Defendant's  solicitor,  urging  the  completion  of  the  con- 
tract, and  some  threats  were  held  out  of  filing  a  bill  for 
specific  performance.  Nothing  satisfactory  was  done 
by  the  Defendant  until  the  2d  of  Jidy^  when  the  further 
opinion  of  his  conveyancer  was  furnished*  Upon  this, 
the  vendors'  solicitor  obtained  the  further  opinion  of  his 
counsel,  and  for  the  satisfaction  of  the  Defendant  oc- 
cupied himself  in  procuring  the  further  evidence  sug- 
gested by  him.  In  this  state  of  things,  the  Defendant, 
on  the  ISth  of  Jtdy  1836,  abruptly  insisted  on  ter- 
minating the  contract  by  a  letter  written  to  the  vendors' 
solicitor  in  the  following  terms :  — •  *^  As  you  state  that 
the  most  satisfactory  evidence  of  the  facts  mentioned  in 

certain  requisitions  that  can  be  furnished  has  been  re- 

N  S  cently 
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1839.  oendy  obtained  from  Canada^  and  haye  referred  to  dooo* 
ments  B.  as  afibrding  that  evidence,  and  ag  my  coonsd 
is  of  opinion  that  these  documents  are  not  a  sufficient 
compliance  with  the  requisitions,  1  b^  to  inform  yoa 
that  I  consider  the  agreement  as  at  an  end,  and  I  r«H 
quest  you  to  take  notice  thereof." 

The  vendors  afterwards  attempted  to  supply  further 
evidence,  but  the  Defendant  repeated  his  determination 
of  abandoning  the  contract. 

The  vendors  then  filed  this  bill  against  the  purchaser 
for  a  spedfic  performance  of  the  contract;  by  his 
answer  the  Defendant  still  insisted  that  the  contract  had 
been  abandoned,  and  also  that  the  Plaintiffi  had  not 
established  their  title  to  the  property. 

Mr.Pemberian  and  Mr.  Ucjfd^  for  the  Plainti£&,  asked 
for  the  usual  reference  to  the  Master  as  to  the  title ;  and 
they  contended,  that  as  the  Defendant  bad  set  up  as  a 
defence  the  abandonment  of  the  contract,  in  which  he 
had  wholly  failed,  he  alone  had  been  the  cause  of  all 
the  litigation ;  that  the  Defendant  by  the  mode  of  his 
defence  had  also  prevented  the  Plainti£&  from  obtaining, 
on  an  interlocutory  application,  the  usual  reference  to 
the  Master  on  the  title,  and  consequently  ought  to  pay 
the  costs  of  the  suit  up  to  the  hearing ;  they  cited  Scoones 
V.  Morrell*  (a) 

Mr,  Kinderdey  and  Mr.  Spencer  FoUett,  centric  con«> 
tended  that  the  contract  had  been  put  an  end  to  by  the 
letter  of  the  1  Sth  of  JuJjfy  and  that  such  a  delay  had 
occurred  on  the  part  of  the  vendors  as  warranted  that 
proceeding. 

The 
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Jit  Mabtbb  ^iAtf  Rous* 

The  question  which  has  been  discussed  in  this  case 
is,  whether  the  Defendant  remains  under  any  obligation 
to  perform  the  agreement  He  says  he  does  not,  and  that 
he  has  ceased  to  be  under  any  obligation  from  the  13th 
of  Jufy  1836.  Now  as  I  have  before  stated,  where  the 
contract  and  the  circumstances  are  such  that  time  is  not 
in  this  Court  considered  to  be  of  the  essence  of  the 
contract)  — « in  such  case,  if  any  unnecessary  delay  is 
created  by  one  party  the  other  has  a  right  to  limit 
a  reasonable  time  within  which  the  contract  shall  be 
perfected  by  the  other.  It  has  been  repeatedly  so  con- 
sidered in  this  Court;  and  where  the  time  has  been 
thus  fairly  limited,  by  a  notice  stating  that  within  such 
a  period  that  which  is  required  must  be  done  or  other- 
wise the  contract  will  be  treated  as  at  an  end,  this  Court 
has  very  frequently  supported  that  proceeding ;  and  bills 
having  been  afterwards  filed  for  the  specific  perform- 
ance of  the  contract,  this  Court  has  dismissed  them 
with  costs,  (a) 

This,  however,  is  not  a  case  of  that  description,  for 
though  I  do  not  mean  to  say  that  the  Defendant  might 
not  at  various  periods  of  this  transaction  have  given 
such  a  notice,  yet  he  has  not  done  so ;  for  what  hap- 
pened, as  I  understand  it,  was  this,  that  on  the  2d  of 
My  1836  the  Defendant'^  solicitors  sent  Mr.  Palmer' % 
cpinion  that  the  requisition  had  not  been  complied  with, 
and  under  circumstances  which  amounted  to  a  demand 
of  further  explanation ;  and  further  explanation  being 
given  and  being  in  the  coui^  of  being  obtained,  on 
the  13th  of  July  1836  the  letter  is  sent,  saying,  from 
this  time  and  on  this  very  day  I  shall  consider  the  con- 
tract at  an  end.    Under  these  circumstances  I  think  the 

Defendant 
(«)  See^MqoAj^T.  HUl^  2  Sim.  ^St.29.;  Wattony.RM,  \  Rus9.Sf 
Mtf.  236, 


1899. 
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Defendant  b  still  under  an  obligation  to  perfiirm  the 
contract.  The  decree  will  be,  that  upon  showing  a 
good  tide  the  contract  must  be  performed. 

The  only  other  question  is^  who  is  to  pay  the  costs 
of  the  litigation  up  to  this  time  ?  The  litigation  up  to 
this  time  is  not  whether  a  good  tide  has  been  shown, 
but  whether  that  letter  of  the  2d  of  Jub/  18S6  did  or 
did  not  put  an  end  to  the  contract;  I  am  of  opinion 
that  it  did  not;  and  all  the  litigation  and  expence  up  to 
this  time  has  been  occasioned  by  the  Defendant's  insist- 
ing upon  that  which  he  was  not  entitled  to^  and  having 
wholly  failed  in  the  defence,  I  think,  the  Defendant 
must  pay  the  costs  of  the  suit  up  to  the  hearing. 


Bee.  34. 

A  testator 
gave  lome 
pecuniary  le- 
gacies to  in- 
fants, to  be 
paid  to  them 
on  their  at- 
taining 
twenty-one ; 
and  by  a  co- 
dicil be  di- 
rected, that 
as  far  as  it 
.might  be  prac- 
ticable, all  his 
legacies  should 
be  paid  within 
six  months 
after  his  de- 
cease: Held, 
that  the  di- 
rection in  the 
codicil  did 
not  accelerate 
the  time  of 
payment  to 
the  infant  le- 
gatees. 


FROST  p.  CAPEL. 

nnHE  testator  by  his  will,  dated  in  1884,  expressed 
himself  in  these  terms : — **  I  give  and  bequeath  the 
following  legacies,  with  the  payment  of  which  I  subject 
and  charge  my  personal  estate,  that  is  to  say,  I  give  and 
bequeath  to  William  JVebb  Frosty  Charles  Maynard  Frostj 
Catherine  Sarah  Frosty  Henry  Wigram  Frosty  Peter  Frost 
and  Elizabeth  Jane  Frosty  children  of  my  nephew,  Robert 
Frost  J  lately  deceased,  the  sum  of  1000/L  each,  to  be 
paid  to  them  on  their  respectively  attaining  the  age  of 
twenty-one  years.'* 

The  testator  also  gave  other  legacies,  as  to  which  he 
directed  no  definite  time  of  payment 

By  a  codicil,  dated  in  18S8,  he  expressed  himself  as 

follows :  —  *^  I  desire,  as  far  as  may  be  practicable,  that 

all  legacies  shall  be  paid  within  six  months  after  my 

decease." 

This 
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This  bill  was  filed  by  four  of  the  infant  legatees  of       1889. 
the  legacies  of  1000/.,  against  the  executors  and  resi- 
duary legatees,  to  have  their  legacies  paid  into  Court 
under  the  statute  36  G.  8.  c.  52.  5.  82.,  with  interest- 
from  the  end  of  six  months  after  the  testator's  death. 

The  executors,  three  of  whom  were  the  residuary 
legatees,  contended  that  they  were  entitled,  upon  the 
construction  of  the  whole  will,  to  the  intermediate  in- 
terest accruing  on  the  legacies  between  the  death  of  the 
testator  and  the  attainment  of.  twenty-one  years  by  the 
infants  respectively;  on  the  other  hand  it  was  contended^ 
that  under  the  terms  of  the  will  and  codicil,  the  Plain-' 
tiG&  were  entitled  to  the  interest  from  six  months  after 
the  death  of  the  testator. 

There  appeared  assets  sufficient  for  payment  of  the 
legacies. 

Mr.  PemberUm  and  Mr.  W.  Daniel,  for  the  Plaintiffs, 
contended,  that  under  the  act  in  question  it  was  prac- 
ticable to  pay  the  legatees  ia  question  within  six  months 
after  the  testator's  decease. 

Mr.  Kindersley  and  Mr.  Pat/nter,  corUrd. 

The  Master  of  the  Rolls. 

'  The  testator  in  this  case  has  by  his  will  and  codicil 
given  a  great  variety  of  legacies ;  he  has  directed  some 
of  them  to  be  paid  without  mentioning  at  what  time, 
and  others  he  has  directed  should  be  paid  to  the  lega- 
tees at  the  age  of  twenty-one.  The  legacies  of  1000/L 
each  now  in  question  were  given  by  the  will,  with  a 
direction  to  pay  them  to  those  persons  on  their  re- 
spectively attaining  the  age  of  twenty-one  years ;  there 
is,  therefore,  a  legacy  given  to  each  of  them,  with  a 
distinct  direction  for  its  payment  as  the  legatee  shonl 
attain  the  age  of  twenty^one  years.    There  appears  to 

be 
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be  a  l^gaejr  praeuely  of  the  same  kind  in  the  last 
oily  which  last  codicil  contains  this  direction,  ^  I  desire, 
as  &r  as  it  may  be  practicable,  that  all  legacies  shall  be 
paid  within  six  months  after  my  decease."  The  quesdon 
is,  as  it  appears  to  me,  whether  this  clause  of  the  codicil 
was  intended  to  accelerate  the  time  at  which  the  testator 
had  previously  directed  the  legacies  to  be  paid,  —  that 
is,  whether  he  intended  to  revoke  the  direction  to  pay  the 
legacies  to  these  persons  when  they  respectively  attained 
the  age  of  twenty-one  years,  and  to  direct  the  payment 
at  the  end  of  the  six  months  from  the  time  of  his 
death.  I  think  that  by  the  words  **  as  fitr  as  it  may 
be  practicable,''  the  testator  intended  to  have  r^ard 
to  the  state  of  his  assets  and  nothing  else^  and  that 
when  he  speaks  of  all  the  legacies  he  speaks  of  those 
only  as  to  which  the  time  of  payment  was  indefinite^ 
and  as  to  the  others  with  respect  to  which  the  time  of 
payment  was  specified  in  a  prior  part  of  the  will,  he  did 
not  mean  to  alter  that  time. 


Dec.  9.  16. 


ROMILLY  V.  GRINT. 


Defendant 
ditpaupered, 
with  the  costs' 
of  the  applica- 
tion, on  affida- 
vits,  which 
were  not 
wholly  contra- 
dicted by  the 
Defendant, 
shewing  that 
he  was  not  in 
bad  circum- 
stances. 


riiHE  Defendant  in  this  case  obtained,  ex  parte^  an 
'^  order  to  defend  in  JbrmA  pauperis  on  the  usual 
affidavit,  **  that  his  just  debts  being  first  paid,  and  his 
wearing  apparel  and  the  matters  in  question  in  this 
cause  only  excepted,  he  was  not  worth  the  sum  of  5/.^ 

It  was  now  moved  on  behalf  of  the  Plaintiff  that  this' 
order  might  be  discharged  with  costs,  on  the  ground 
that  the  Defendant  was  not  a  pauper. 


The  application  was  supported  by  affidavits  of  the 
Plaintiff  and  his  solicitor,  shewing  that  the  Defendant 

was 
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was  carrying  on  business  as  a  boot  and  shoemaker,  and 
was  apparently  in  good  circumstances ;  many  other  facts 
were  stated  in  the  affidavits  tending  to  lead  to  this  con- 
elusion. 

The  Defendant,  in  opposition,  denied  some  of  these 
statements,  but  he  allowed  many  of  them  to  remain 
uncontradicted  by  him :  he,  however,  again  reiterated 
the  statement  *^  that  he  was  not  possessed  of  property 
of  the  value  of  5/.  beyond  his  wearing  apparel,  and  that 
he  was  very  largely  indebted." 

Mr.  Parker  J  for  the  motion. 

Mr.  HetheringtoTif  contrd. 


The  Master  of  the  Rolls.  •»«?•  !«• 

This  application  is  to  discharge  an  order  obtained 
by  the  Defendant  to  defend  in  form&  pauperis;  the  - 
grounds  on  which  the  application  is  made  are,  that  the  . 
order  was  obtained  on  a  false  suggestion,  and  that  the 
Defendant  instead  of  being  a  pauper  is  a  person  in  good 
circumstances,  that  he  is  a  boot  and  shoemaker,  and 
has  considerable  property.  An  affidavit  has  been  filed 
by  the  Plaintiff,  and  the  Defendant  has  answered  it,  and 
the  result  is  either  that  the  Defendant  is  a  person  put- 
ting on  a  fraudulent  appearance  of  credit  to  carry  on 
trade»  or  he  has  improperly  obtained  this  order. 

Having  regard  to  the  affidavits  and  facts  stated,  which 
are  within  the  knowledge  of  the  Defendant,  and  the  affi- 
davit in  answer,  and  the  mode  in  which  he  has  met  some 
of  the  allegations,  and  the  number  he  has  not  denied,  it 
does  appear  to  me  sufficient  to  say  this  order  ought  not 
to  stand,  and  must  therefore  be 

Discharged  with  costs. 
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1839.  M'KENNA  T.  EVERITT. 

Dec.  16. 

An  ex  parie  f\^  ^®  ^^^  ^^  November  1889  the  Haintifi  obtained, 
c2miiatio?  on  an  «r  iwrf^  petition  at  the  Rolls,  an  order  that 

de  bene  esse,  they  'shoilld  be  at  liberty  '*  to  examine  the  said  EUzabeih 
-^inh^w^cn.  J5t«ri«  and  Thomas  James  Davey  as  witnesses  for  the 
tieth  year»  and  Plaintiffi  in  this  cause  de  bene  esse^  saving  all  just  ezoep- 

very  weak  vaa  „ 

infirm,  and        tions." 
from  her  ad- 
yanced  years 

not  likely  to  The  grounds  on  which  the  order  had  been  obtained, 
discharaed  for  **  Stated  in  the  order  and  verified  by  the  affidavit  of  the 
irregularity,  clerk  of  the  Plaintiff's  solicitors,  were  as  follows :  *<  he 
thatshedid°  ^^^'^J  believes  Elizabeth  EveriU^  widow,  and  Humias 
not  come  James  Davey  of  Woolwich^  a  private  soldier  in  her  Ma- 
mie, not  being  jcsty's  Corps  of  Royal  Sappers  and  Miners,  to  be  mate- 
"  seventy  yws  ^i^l  witnesses  on  behalf  of  the  Plaintifi  in  this  suit,  and 

of  age,"  and  ,       <■  •    T 

not  being  in  a  without  whose  evidence,  as  this  deponent  is  advised  and 

state'^or^"*  believes,  they  cannot  safely  proceed  to  a  hearing  in  this 

health."  cause.     And  this  deponent  saith  that  the  said  EUxabeth 

order  fbr  the  Everitt  is  in  the  70th  year  of  her  age^  as  she  informed 

®*^"*"^"»  this  deponent,  and  appears  to  be  very  weak  and  infirm, 

of  a  soldier'  and  from  her  advanced  years  not  likely  to  live  long. 

oIde«top?^  And  this  deponent  saith  he  hath  been  informed  by  the 

ceed  abroad  in  said  Thomas  James  Davey^  and  verily  believes,  that  he 

for  rix'or  "^*  ^^®  ®*^^  Thomas  James  Davey  is  under  military  orders  of 

seven  years  her  Majesty's  government  to  proceed  in  about  six  days 

'  to  the  Island  of  Bermuda^  on  her  Majesty's  service,  for 
the  period  of  six  or  seven  years.'* 

It  was  now  moved  to  discharge  this  order,  and  that 
the  depositions  taken  thereunder  might  be  suppressed 
for  irregularity. 

Mr. 


EvsaiTT. 
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Mn  Treslaoe  and  Mr.  TVt}^,  in  support  of  the  mo-  1839. 
tion,  contended  that  the  order  had  been  irregularly  ^tT^^^ 
obtained,  that  it  had  been  clearly  setded  that  there  ex-  _  v. 
isted  three  case^  only,  in  which  such  an  order  could 
be  obtained  ex  parte ^  namely,  where  the  witness  is  more 
than  seventy  years  of  age,  or  is  the  only  witness  to  a 
particular  fact,  or  is  in  a  dangerous  state;  Bellamy  v. 
JoneM  {a)j  Tomkins  v.  Harrison  {b) :  and  that  *^  if  you 
come  upon  a  case  that  you  cannot  arrange  in  that  class 
you  most  give  notice,"  Bellamf  v.  Jones,  (c)  That  here 
the  first  witness  was  not  stated  to  be  seventy  years  of 
age,  but  in  her  seventieth  year  only,  and  that  it  Ti^as  not 
sufficient  that  she  was  stated  to  be  in  an  infirm  state : 
nothing  less  than  the  witness  being  in  a  dangerous  state 
would  warrant  an  es  parte  order;  Tomkins  v.  Harris 
son.{b) 

As  to  the  second  witness  they  contended  there  was 
no  authority  for  obtaining  an  ex  parte  order  for  the 
examination  of  a  witness  on  the  ground  of  his  being 
about  to  go  abroad;  and  that  if  a  witness  in  such  a 
situation  were  allowed  to  be  examined  at  all,  it  must 
be  upon  an  order  obtained  upon  notice:  Lee  Dicker  v. 
Power  ((/),  where  the  order  to  examine  persons  who  were 
about  to  go  abroad  was  made  ^*  after  hearing  counsel 
on  both  sides."  They  also  cited  Loceden  v.  Lord  Mil' 
ford  {e)j  East  India  Company  v.  Naish  (^),  Belfs  note  to 
Hankin  v.  Middleditch  (A),  Rauoe  v.  — •  (i) 

Mr.  Pemberton  and  Mr.  Purvis^  contra,  contended  that 
the  very  advanced  age  of  the  first  witness,  the  infirm 
state  of  her  health  and  the  improbability  of  her  living 

long 

(tf)  8  r«.51.  (0  *  -»•  C.  C,  640. 

(6)  6 Mad^ZlB.;  Anon.  19  Fe9.  (g)  Bunb.320. 

Stl.  (h)i  BrcCC.  639. 

(c)  And  see  S  Damei's  Pr.  546.  (0  IS  Vet.  261 . 
\i)  l2)fc*.J19. 
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1889.       long  were  together  sufficient  to  justify  the  order  as  to 

^f^^^'^''^     her;  with  regard  to  the  second  witness,  that  the  dp- 

9.  Gumstances  were  such  as  by  the  practice  of  the  Court 

'     justified  the  order ;  that  orders  of  this  description  were 

warranted  by  the  exigency  of  the  case,  and  to  prerent 

the  loss  of  a  witness's  testimony;  and  that  if  the  appl^ 

cation  had  been  made  upon  notice,  the  second  witness 

might,  in  all  probability,  have  left  England  before  the 

motion  had  been  disposed  of,  and  his  evidence  would 

have  been  lost  to  the  Plaintiffi. 

TAe  Master  ^the  Rolls, 

I  will  examine  the  precedents  in  this  case  before 
deciding,  understanding  that  this  motion  is  made  on  the, 
ground  of  irregularity,  and  not  of  any  ialse  suggestion 
having  been  made  in'obtaining  this  order. 


Dec.  16.  The  Master  qfthe  Rolls. 

I  have  looked  at  all  the  cases  cited  in  the  argument 
and  many  others,  and  I  am  of  opinion  that  this  order 
is  not,  strictly  speaking,  according  to  the  rule  laid 
down,  which  i$  this,  that  when  the  age  of  a  witness  is 
the  reason  for  an  examination  de  bene  esse^  that  witness 
must  be  at  least  seventy  years  of  age,  which  this  person 
is  not;  and  where  the  health  of  the  person  is  the 
ground  for  such  an  examination  the  witness  must  be 
shown  to  be  in  a  <^  dangerous  state,"  which  is  not  the 
case  here.  I  am  therefore  of  opinion,  that  as  far  as 
relates  to  Elizabeth  Everitt^  the  order  must  be  dis- 
charged as  prayed. 

With  respect  to  the  other  party,  Thomas  James 
Davei/j  he  is  stated  to  be  a  private  soldier  and  **  under 
the  orders  of  government  to  proceed  to  Bermuda  on  her 
Majesty's  service  in  about  six  days,  to  remain  for  seven 

years;*' 
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years;"  and  as  to  him  it  has  been  contended  that  the  1889. 
order  is  irregular.  I  have  read  through  all  the  cases,  ^aHvC^"^ 
and  I  find  several  in  which  it  appears  settled,  that  an  _  v. 
order  ex  parte  to  examine  a  witness  de  bene  esse  is  of 
course  where  the  person  is  seventy  years  of  age,  or  is 
in  a  dangerous  state  of  health,  or  is  the  only  witness  to 
a  material  fact  in  the  cause ;  yet  I  do  not  find  that'  it 
has  ever  been  distinctly  stated  by  the  Court,  that  an 
order  of  course  may  not  be  obtained  for  the  examination 
of  a  witness  who  is  about  to  quit  the  kingdom*  There 
is  a  case,  however,  in  the  ISth  volume  of  Ves€y{a\  in 
which  the  three  cases  for  granting  this  order  are  stated 
to  be,  **  first,  witnesses  of  the  age  of  seventy  years ; 
secondly,  'witnesses  quitting  the  kingdom ;  thirdly,  a  fact 
depending  upon  a  single  witness  ;^*  and  I  have  found  a 
case  in  the  time  of  Lord  Hardwicke  in  which  an  order 
of  course  was  granted  for  the  examination  of  a  witness 
who  was  about  to  leave  the  kingdom.  This  cannot 
be  considered  as  a  decided  point ;  but  upon  consider- 
ation, it  appears  to  me  that  justice  may  be  in  many  cases 
defeated  if  such  an  order  as  this  cannot  be  immediately 
obtained,  and  it  does  not  appear  to  me  that  the  order  is 
irrq[ular;  I  cannot,  therefore,  disicharge  this  order  as  to 
the  second  witness ;  but  it  must  be  discharged  as  to  the 
first,  and  her  depositions  must  be  suppressed. 

(a)  SheUey  ▼. ,  13  Vet.  SB. 
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Dec.  2s.  ATTWOOD  V.  BANK& 

Injunction       ^I^HE  Plaintiff  carried  on  business  as  a  glass  manu- 

rau^n  ^  facturer  in  partnership  with  the  Defendant  florf, 

party  from       and  he  also  carried  on*  business  as  an  alkali  and  soap 

cee^r^      manufacturer  in  partnership  with  the  Defendants  I\dli 

under  the  1  &  and  Banks.    Articles  of  partnership  between  them  had 

9. 8.,  by '      *  b^n  prepared  but  not  executed, 
means  where- 
of an  act  of 
bankruptcy  The  partnerships  became  indebted  to  their  bankers, 

"wmedto  Messrs.  Ridley  and  Co,,  (who  were  also  Defendants,) 
have  been  to  the  extent  of  33,000/.,  which  was  secured  by  mort- 
Vr'i^fiat of  ^'  8%^>  bonds  and  policies.  The  partners  did  not  agree 
bankruptcy  amongst  themselves,  and  an  arrangement  was  made^ 
thePlainti£     which  appeared  to  have  been  brought  about  by  the 

Partners       bankers  themselves,  whereby  the  Plaintiff  was  to  retire 
being  m-  <•  i  - 

debtcd  to         from  the  two  firms  on  the  27th  of  April  1839;  and  the 

their  bankoj  plaintiff  and  the  Defendants  flar/,  Ttdk  and  Banks, 
It  was  agreed  ^  '      ^  ^ 

betwtsen  them  entered  into  an  agreement,  by  which  it  was  stipulated 
should'retirc  ^^^  ^^  partnerships  should  be  dissolved,  that  the  part- 
that  the  assets  nership  property  of  the  alkali  and  soap  works  should 
transferred  to  ^  transferred  to  Ttdk,  and  of  the  glass  works  to  Hart ; 

the  continuing  cc  ^^t  all  accounts  and  reckonings  by  and  between  the 

partners,  who  ...  •  . 

were  to  take    parties,  including  Banks,  should  be  considered  as  settled 

sISyM^tbT'  ^^^  adjusted ;  and  that  mutual  releases  should  be  given; 
partnership  that  the  continuing  parties  should  pay  off,  in  due  course,  all 
that  the^  ^°    J^^'^^  debts,  and  discharge  all  joint  liabilities  and  demands, 

bankers  actions,  suits  and  leiral  proceedings  airainst  the  firms  or 

should  release    .  '  ri-ii*  i_ 

the  retiring      ^he  partners  or  any  of  them  m  respect  thereof,  as  the 

P'^rl'r''""  same 

nis  lubility. 

The  bankers  signed  a  memorandum  acceding  to  the  agreement,  and  having  after- 
wards attempted,  by  means  of  the  debt,  to  make  the  retiring  partner  a  bankrupt, 
they  were  restrained  from  so  doing  by  an  injunction. 
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same  appeared  by  the  books  of  the  said  partnership,  or  1889. 
in  such  cases  as  where  the  accounts  were  not  yet  de- 
livered: and  to  release  and  guarantee  the  Plaintiff 
therefrom  ;**  and  it  was  further  stipulated  as  follows :  — 
^^The  bankers,  at  the  end  of  three  months  from  the 
date  hereof,  to  release  the  said  Attwood  (the  Plain- 
tiff) from  all  liability  on  account  of  the  debts  due  to 
them,  including  the  mortgages,  bonds  and.  assignments 
of  life  policies." 

Messrs.  Bidley  and  Co.,  who  had  united  themselves 
in  business  with  a  district  bank,  assented  to  the  agree- 
ment of  the  27th  of  April  1889,  and  one  of  the  partners 
of  the  firm  of  Ridley  and  Co.  signed  a  memorandum 
thereon,  acceding  to  and  confirming  the  agreement  so  far 
as  they  and  the  district  bank  were  concerned. 

Differences  arose,  not  only  as  to  what  was  to  be  con- 
sidered partnership  property  to  be  transferred  to  the 
continuing  partners  under  this  agreement,  but  also  with 
respect  to  the  partnership  liabilities^  and  in  September 
1889  the  Plaintiff  filed  his  bill  for  the  specific  per- 
formance of  the  agreement  of  the  27th  oi  April  1889. 

In  the  month  of  November  following  the  bankers, 
notwithstanding  their  assent  to  and  confirmation  of  the 
agreement,  took  proceedings  under  the  statute  for  the 
abolition  of  imprisonment  for  debt  (a),  to  make  the 
Plaintiff  and  his  copartners  bankrupts,  and  accordingly 
they  filed  an  a£Bdavit  of  debt,  and  served  the  Plaintiff 
with  a  copy  of  the  affidavit  and  with  notice  requiring 
immediate  payment  of  such  debt  The  effect  of  this 
wBs,  that  if  Plaintiff  did  not  within  twenty-one  days, 
pay  or  secure  the  debt,  or  give  such  security  as  a  com- 
missioner 

(a)  1  &  t  Fiei.  e.  1 10.  #.  S. 
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18S9.  missioner  of  the  Court  of  Bankruptcy  should  approte  of 
to  pay  or  render  himself  into  custody,  he  would  have 
been  deemed  to  have  committed  an  act  of  bankruptcy 
on  the  22d  day  after  senrioe.  In  consequence  of  this 
the  Plaintiff  filed  a  supplemental  bill  against  the  bankers, 
the  district  bank  and  his  three  former  partners,  praying 
an  injunction  to  restrain  the  bankers  from  doing  any 
act,  &C.,  whereby  or  by  reason  or  means  m^reof  the 
notices,  affidavits  and  other  proceedings  in  the  supple- 
mental bill  mentioned,  or  the  non-payment  of  the  debt, 
or  not  securing  the  same  might  be  or  be  brought  for- 
ward against  the  Plaintiff  as  the  means  or  proof,  or  in 
or  towards  the  proof,  of  his  having  committed  or  beings 
under  or  in  reference  to  the  provisions  of  the  act  of 
parliament  mentioned,  deemed  to  have  committed  an 
act  of  bankruptcy. 

Mn  Pemberton^  Mr.  Girdlestone  and  Mr.  Sinq^son,  for 
the  Plaintiff. 

The  bankers  having  concurred  in  and  confirmed  the 
agreement,  and  having  thereby  undertaken  to  release 
the  Plaintiff  from  all  liability,  it  is  most  unequitable  in 
them  to  take  advantage  of  the  debt  which  they  have 
agreed  to  release,  in  such  a  way  as  to  cause  the  Plaintiff 
to  be  made  a  bankrupt  thereon,  especially  as  on  the 
faith  of  the  agreement  the  Plaintiff  has  given  up  all 
right  to  the  partnership  assets/ out  of  which  the  pay- 
ment ought  to  be  made.  If  the  Plaintiff  does  not  find 
security  for  the  whole  debt,  which,  from  its  great 
amount,  it  will  be  very  difficult  to  do,  then-  by  the 
terms  of  the  act  of  parliament  he  will  be  considered 
to  have  committed  an  act  of  bankruptcy,  and  any  other 
creditor  may  then  take  advantage  of  it;  the  Court 
of  Bankruptcy  would  then  have  no  jurisdiction  to  inter- 
fere and  prevent  a  commission  issuing  on  the  ground  of 

there 
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there  being  no  debt,  ex  parte  Lanchester  {a) ;  this  would  1889. 
work  an « irreparable  injury  to  the  Plaintiff,  which  this 
Court  should  prevent  by  injunction.  That  it  has  juris- 
diction appears  from  the  cases  of  Beck/brd  v.  Kemble  {b\ 
where  the  Court  restrained  a  mortgagee  from  proceed- 
ing in  the  courts  in  Jamaica  to  a  foreclosure,  and  Gas^ 
coyney.  Chandler  (c),  where  an  injunction  was  granted  to  * 
restrain  proceedings  in  the  Ecclesiastical  Court,  to  set 
aside  a  will  contrary  to  an  agreement  between  the 
parties. 

Mr.  ISndersUy  and  Mr.  Gordon,  contrdj  contended 
that  this  Court  had  no  jurisdiction  to  entertain  an  appli- 
cation of  this  description,  and  that  no  instance  could  be 
adduced  of  thb  Court  having  by  injunction  interfered 
with  the  issuing  of  a  commission  of  bankruptcy.  That 
the  Court  of  Bankruptcy,  as  constituted  by  the  1  &  2 
W,  4.  c.  56.y  was  "  a  Court  of  law  and  equity,"  (^f),  and 
was  therefore  fully  capable  of  doing  justice  between  the 
parties,  and  of  taking  into  consideration  the  equitable 
grounds  of  objection  here  suggested  by  the  Plaintiff, 
and  if  there  appeared  to  be  no  debt  that  court  would 
interfere  and  prevent  an  adjudication,  as  in  the  case  of 
ex  parte  Fletcher  {e). 

That  this  Court  would  not  restrain  proceedings  in 
another  court  of  equity,  where  it  was  shown  that  the 
latter  had  full  jurisdiction  and  the  means  of  doing 
justice  between  the  parties.  {The  Master  of  the  Rolls. 
Not  long  since  I  myself  had  occasion  to  grant  an  in- 
junction to  restrain  proceedings  in  the  equity'  exche- 
quer. 

(a)  17  Vei,  512.«  and  1  Rote,         ((/)  Sect.  l. 
ssa  {e)  S  Dea.  Sf  CA.90.;  and  see 

(6)  1  5i.  4-  Stu.  7.  Ex  parte  Fatter^  1  Rose,  49.,  and 

(e)  5  Swan.  4l8.ii.  Ex  parte  Proiton,  1  Rote,  259. 
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quer.(a)].  They  further  contended  that  there  appeared 
no  sufficient  consideration  for  the  agreement, «nd  that 
the  bankers  were  justified  in  obtaining  security  for  their 
debt. 


Mr.  PenUferUnif  in  reply. 

J^  Master  of  the  Rolls. 

This  is  undoubtedly  an  application  of  the  first  im- 
pression, and  it  must  necessarily  be  so,  because  the 
mode  of  proceeding  which  is  here  complained  of  was 
first  sanctioned  by  the  act  which  very  recently  passed 
for  abolishing  imprisonment  for  debt  in  certain  cases. 


It  is  clear  that  the  agreement  which  seems  to  have 
been  entered  into  between  the  PlaintifTand  his  partners 
was  not,  of  itself,  a  sufficient  protection  to  him,  because, 
whatever  his  partners  might  agree  to,  they  could  not 
exonerate  him  from  the  demands  which  the  creditors  of 
the  concern  had  against  all  the  partners  individually, 
and  therefore  it  was,  that  before  this  agreement  could 
be  finally  concluded  application  was  made  to  the  bankers; 
they  quite  concurred  with  the  Plaintiff's  partners  in  the 
course  intended  to  be  pursued ;  and  they  signed  a  me- 
morandum indorsed  on  the  agreement  in  these  words : 
—  *'  We  accede  to  and  confirm  this  arrangement,  so 
far  as  we  and  the  district  bank  is  concerned."  The 
bankers  having  confirmed  the  agreement,  it  then  ap- 
peared safe  enough  for  the  Plaintiff  to  act  upon  it;  and 

he 


(a)  Boulter  v.  Boulter,  Rolls 
7.  and  12.  Dec.  1858,  in  which, 
there  being  a  suit  injthis  Court 
involving  mortgaged  property,  a 
mortgagee  had  assented  to  a  sale; 
and  there  being  some  delay  in 


the  proceedings,  he  afterwards 
filed  a  foreclosure  bill  in  the  Ex- 
chequer, which  the  Master  of  the 
Rolls,  after  argument,  restrained 
him  from  prosecuting. 
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he  thereupon  relinquished  the  possession  of  the  part-        1889. 
nership  property  to  the  continuing  partners  and  retired ; 
if  no  dispute  had  afterwards  arisen  among  the  partners 
there  would  probably  have  been  no  question  with  the 
bankers. 

It  appears,  however,  that  after  this  agreement  had 
been  signed  differences  arose  between  the  partners ;  and 
in  the  month  of  September  1839  the  Plaintiff  filed  his 
bill  for  a  specific  performance  of  the  agreement,  and 
offering  of  course  to  do  every  thing  that  remained  on  his 
part  to  be  done,  to  give  up  all  his  claim  to  the  partner- 
ship property,  and  calling  on  the  continuing  partners 
to  exonerate  him  from  all  the  partnership  liabilities. 

Very  shortly  after  this  Messrs.  Ridley  and  Company 
seem  to  have  thought  that  they  might  act  just  as  if  they 
had  never  confirmed  this  agreement  between  the  part- 
ners, and  that  they  were  entitled  to  treat  Mr.  Attwood 
as  their  creditor,  in  the  same  way  as  if  they  had  never 
agreed  to  exonerate  him  and  to  accept  the  liability  of 
the  continuing  partners.  Accordingly  they  take  these 
proceedings  against  him  with  a  view  of  making  or  pro- 
curing  Mr.  Attwood  to  be  made  a  bankrupt,  upon  the 
footing  of  the  debt  comprised  in  the  agreement  which 
they  had  confirmed,  and  by  which  the  other  partners 
agreed  to  exonerate  him ;  the  consequence  was  that  this 
supplemental  bill  was  filed,  praying  that  they  might  be 
restrained  from  that  course  of  proceeding.  To  this  bill, 
the  bankers  and  Mr.  T\dk  and  Mr.  Banks^  who  were  part- 
ners, and  Mr.  Harty  a  partner  with  Mr.  Attwood  in  the 
other  firm,  were  made  parties:  they  have  filed  demurrers, 
and  demurrers  have  been  filed  on  the  part  of  persons 
representing  the  district  bank.  I  do  not,  however,  think 
that  these  demurrers  can  be  sustained  for  want  of  equity, 
or  on  the  ground  of  multifariousness,  or  on  any  ground 

whatever. 
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1899.  whatever,  tmless  they  can  be  sustained  upon  this,  that 
this  Court  has  no  jurisdiction  to  interfere.  I  think  the 
whole  statement  of  the  facts  shews  that  an  unjust  attempt 
is  made  to  use  that  debt  in  violation  of  the  agreement ; 
and,  therefore,  the  motion,  as  well  as  the  demurrers, 
depends  on  the  single  question  whether  this  Court  has 
jurisdiction. 

« 

When  new  modes  of  proceeding  are  introduced  into 
courts  of  justice,  it  usually  happens  that  attempts  are 
made  to  take  advantage  of  them  and  to  apply  them  in 
a  way  very  different  from  what  was  intended ;  in  short, 
a  new  weapon,  —  a  new  power  is  put  into  the  hands 
of  persons  who,  when  they  find  they'  can  do  so,  are 
inclined  to  make  an  improper  use  of  it.  Every  attempt  of 
that  sort  must  necessarily  give  rise  to  an  application  of 
the  first  impression  in  courts  of  equity ;  fortunately,  how- 
ever, courts  of  equity  act  on  general  principles,  and  if 
they  find  parties  taking  an  unfair  advantage  of  such  new 
proceedings,  this  Court  will  interpose  the  jurisdiction 
which  it  undoubtedly  possesses,  and  prevent  that  uncon- 
scionable mode  of  proceeding. 

Here  the  bankers  have  agreed  to  accept  other  persons 
as  their  debtors,  and  by  that  agreement  the  Plaintiff  has 
been  induced  to  give  up  his  share  in  the  partnership 
property,  and  to  transfer  it  to  the  separate  possession  of 
those  who  were  to  sustain  the  liability :  in  short,  he  has 
been  induced  by  the  act  of  the  bankers  themselves  to 
denude  himself  of  the  means  of  payment,  and  to  place 
those  very  means  in  other  hands.  Is  it  not  against  con- 
science for. those  who  have  induced  him  to  do  so  to 
proceed  against  him  in  that  unprotected  state,  and  to 
demand  against  him  the  same  right  as  if  they  had  never 
caused  him  to  adopt  that  course  of  proceeding  ?  I  can- 
not doubt  but  that  this  is  an  unequitable  proceeding.    It 

is 
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is  said,  however,  on  the  part  of  the  Defendants,  that  this 
Court  ought  not  to  exercise  a  jurisdiction,  because  the 
Court  of  Bankruptcy  has  jurisdiction.  I  was  much  sur- 
prised at  the  way  in  which  that  argument  was  conducted. 
It  seems  to  be  conceded,  that  the  Court  of  Bankruptcy, 
in  the  present  state  of  things,  has, no  power  whatever  to 
interfere ;  the  only  thing  the  Court  of  Bankruptcy  can 
do,  is  to  determine  the  security  to  be  given  for  answer- 
ing any  sum  which  may  be  recovered  in  an  action  :  the 
Court  of  Bankruptcy  has  not,  in  the  present  state  of 
things,  any  jurisdiction  beyond  that.  But  then  it  is 
said,  <<  Let  this  matter  go  on,  —  let  these  parties  pro- 
ceed,—  let  them  avail  themselves  of  this  particular 
debt,  from  which  they  agreed  to  exonerate  the  Plainti£^ 
so  &r  as  to  sue  out  9kjiat  in  bankruptcy,  and  then  the 
commissioners  will  have  jurisdiction  to  determine  whe- 
ther there  is  a  valid  or  sufficient  petitioning  creditor's 
debt**  True,  that  after  the^>&z/  is  issued  they  may  have 
power  to  consider  as  to  the  validity  of  the  debt ;  but  is 
that  a  reason  why  the  parties  should  be  allowed  to  pro- 
ceed on  this  debt  so  far  as  to  sue  out  the^/o/.^  I  concur 
in  the  other  argument  which  has  been  used,  that  there 
never  was  an  instance  of  an  application  of  this  kind 
before ;  there  could  not  have  been  such  a  thing  before 
as  an  application  to  a  court  of  equity  to  prevent  a  party 
suing  out  9ijiat  in  bankruptcy,  nor  do  I  think  any  in- 
junction for  that  purpose  could  be  granted.  The  only 
question  is,  whether  the  Court  has  jurisdiction  to  say  that 
these  parties,  having  entered  into  this  agreement  with 
respect  to  this  particular  debt,  are  afterwards  entitled 
to  use  it  for  the  purpose  of  proceeding  to  take  out  a 
Jiat  of  bankruptcy  against  the  Plaintiff.  I  have  no 
doubt  in  my  mind  as  to  the  jurisdiction  of  the  Court  to 
interfere ;  if  there  is  any  difficulty  it  is  in  framing  the 
particular  order.  The  words  ought  to  be,  to  the  effect 
of  restraining  the  parties  from  adopting  any  proceeding 

whereby. 
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whereby,  or  in  consequence  whereof  Mr«  Attwood  may 
be  deemed  under  the  provbions  of  that  act  of  parliament 
to  have  committed  an  act  of  bankruptcy  by  not  giving 
security  for  this  particular  debt :  that  is  the  only  pro* 
tection  the  Plaintiff  is  entitled  to.  If  the  proceeding 
which  has  already  taken  place  is  to  be  deemed  an  act  of 
bankruptcy  to  support  dijiat  issued  by  any  other  person, 
I  cannot  protect  the  plaintiff  from  it.  As  to  the  de- 
murrers, they  must  be  overruled. 


EXTRACT  OF   ORDER. 

Injunction  against  Sir  ilf.  W.  Bidley  and  Co.,  "  to  restrain  them 
and  their  agents  from  taking  or  prosecuting  any  proceeding,  or  doing 
any  act  by  means  or  in  consequence  whereof  an  act  of  bankruptcy 
may  be  deemed  to  have  been  committed,  or  Vijiat  of  bankruptcy  may 
be  issued  against  the  Plaintiff  in  respect  of  the  debt "  in  the  bill 
mentioned,  until  further  order. 


REPORTS 
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BAMFORD  V.  WATTS.  ,,  is^o. 

March  50,51. 

^T^HIS  was  a  petition  for  payment  out  of  Courts  in  Where  a  party 

discharfire  of  debts  of  the  testator,  of  funds  which  "  se^ycd  with 
^  a  petiuon  or 

were  the  produce  of  sales  under  the  Court :  the  money  notice  of 

had  been  paid  into  court  by  the  putchaser,  but  the  pur-  "ot^bound  to 

chase  had  not  been  completed.  take  upon 

himself  the 
responsibility 

The  solicitors  of  the  purchaser  before  the  petition  of  deciding 

•  Dvlipdici*  hifi 

had  been  presented,  had  stated  that  they  had  no  objec-  interest  in  the 

tion  to  the  purchase-money  being  paid  out;  and  that  "a*teris8uch 

they  would  not  oppose  any  application  made  by  the  unnecessary 

Plaintiff  for  that  purpose.    After  the  service  of  the  peti-  gp'La"  and 

tion  on  them,  they  stated  that  it  was  their  intention  to  he  will  not  be 

instruct  counsel  to  appear  on  the  petition,  whereupon  tbecosuof 

the  disappear- 
ance, on  the 
ground  that  he  is  not  interested  in  the  matter. 
A  promise  by  a  party  to  make  no  opposition  to  an  application  intended  to  be 
made  by  another  is  not,  of  itself,  a  sufficient  ground  for  refusing  him  the  costs  of  his 
appearance. 
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the  Plaintiff's  solicitor  '<  remonstrated  against  their  so 
doing,  and  expressly  stated  to  them,  that  if  they  did  ap- 
pear upon  the  petition,  it  would  only  be  at  their  own 
expense,  as  there  was  no  reason  for  their  doing  so.** 

At  the  heariiig  of  the  petition, 

Mr.  Faber  appeared  for  the  purchaser  and  made  no 
opposition,  but  asked  for  the  costs  of  the  purchaser's 
appearance. 

.  Mr.  Siintonf  contra^  for  the  petitioner,  contended  that 
the  purchaser  ought  to  be  at  the  expense  of  the  appear- 
ance as  it  was  quite  unnecessary,  for  having  expressly 
stated  that  no  opposition  was  intended,  the  purchaser 
had  no  longer  any  interest  in  the  matter  of  the  motion  ; 
that  he  ought  not  to  have  appeared,  but  should  have 
allowed  the  prayer  of  the  petition  to  have  been  granted 
on  affidavit  of  service. 


The  Master  of  the  Rolls. 

The  rule  of  the  court  on  this  point  has  varied  (a) :  Sir 
Thomas  Plumer  said  that  he  would  not  allow  the  costs  of 
an  appearance  where  the  party,  though  served,  was  not 
interested  in  the  matter,  and  he  acted  on  that  opinion. 
The  rule,  however,  has  been  very  different  since  his 
time,  and  it  has  been  considered  that  where  a  party  is 
served  with  a  petition  or  notice  of  motion  he  is  not 
bound  to  take  upon  himself  the  responsibility  of  de- 
ciding whether  his  interest  in  the  matter  is  such  as 
to  render  it  unnecessary  for  him  to  appear;  instances 
have  occurred  where  parties  have  been  greatly  preju- 
diced by  their  solicitors  taking  upon  themselves  that 

responsibility. 

(a)  See  Templeman  v.  War"      1  Jac»  ^  W,  377.;    Goivy  v. 
ringion  and  Heneage  ▼.  Aikm,     WkiUwghamf  1  Turn*  4*  ^*  ^05- 
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responsibility.  The  rule  of  Sir  T.  Pbmer  has  been  de- 
viated from,  and  it  is  now  settled  that  where  a  party  is 
served  with  a  petition  or  motion,  and  he  appears  and 
makes  no  opposition,  he  will  notwithstanding  be  con- 
sidered as  entitled  to  appear,  and  if  there  has  been  no 
improper  conduct  on  his  part  to  have  the  costs  of  his 
appearance. 


SOS 


1840. 


In  this  case  it  is  said  that  the  purchaser  did  not  in- 
tend to  make  any  opposition  to  the  application,  which,  it 
must  be  observed,  is  very  difiPerent  from  saying  he  would 
not  appear ;  although  he  said  he  would  make  no  opposi- 
tion, yet  he  expressly  stated  his  intention  to  appear. 

I  must,  therefore,  read  over  the  affidavits,  the  only 
thing  for  me  to  consider  being,  whether  there  are  any 
grounds   to  make  this    an  exception  to  the  general 

rule. 


The  Master  of  the  Rolls  said  he  had  read  the  affi« 
davits,  and  though  he  did  not  approve  of  the  conduct  of 
the  purchaser,  yet  that  the  facts  were  not  strong  enough 
to  deprive  him  of  his  costs. 


Marek  31. 
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March  9. 


HOLDEN  and  MELLERSH  v.  KYNASTON. 


Where  a  debt 
is  claimed  or 
R  demand 
made  in  a 
suit,  and  the 
Defendant, 
admitting  his 
liability,  offers 
to  pay  the 
debt  or  com- 
ply with  the 
demand  and  to 
put  the  Plain- 
tiffin  the  same 
situation  as  he 
would  have 
been  in  if  the 
liability  had 
been  satisfied 
without  suit, 
the  Court,  on 
motion,  will 
stay  all  further 
proceedings. 

Proceedings 
In  a  creditor's 
suit  stayed  as 
against  some 
Defendants  on 
payment  of 
one  of  the 
Plaintiffi' 
debts,  on 
which  alone 
the  Defend- 
ants applying 
were  liable, 
and,  under 
very  special 
circumstances, 
without  costs. 


nnHE  intestate  was  indebted  to  the  PIainti£P  Hcldm 
^  in  the  sum  of  150/.,  which  was  secured  by  the  joint 
and  several  promissory  note  of  the  intestate  and  of  the 
Defendants  Davis  and  ChannelL  He  was  also  indebted 
to  the  Plaintiff  MeUersh  upon  another  promissory  note, 
on  which  Bridges^  another  Defendant,  was  jointly  liable. 

After  the  intestate's  death  Hciden  and  MeUersh  filed 
this  bill,  on  behalf  of  themselves  and  all  other  the  credi- 
tors of  the  intestate,  for  the  administration  of  his  estate ; 
to  this  bill  the  administrator  of  the  intestate,  and  Davis, 
Clmnnell  and  Bridges^  were  made  Defendants. 

No  demand  had  been  made  previous  to  the  institution 
of  the  suit  on  Davis  and  Channell  for  payment  of  the 
amount  due  on  their  promissory  note,  and  shortly  after 
the  bill  had  been  filed,  and  before  Davis  and  Channell 
had  appeared,  an  offer  of  payment  had  been  made  by 
them,  which  was  refused;  on  the  10th  of  January, 
1840,  an  offer  was  also  made  to  pay  the  amount  with 
costs,  which  not  being  accepted,  notice  of  motion  was 
given  on  the  28th  of  January^  by  Davis  and  ClianneU, 
that  upon  payment  by  them  to  the  Plaintiff  Holderiy  of 
the  sum  of  150/.  and  interest,  the  bill  might  be  dis- 
missed as  against  them. 

Pending  the  proceedings  in  this  suit  a  decree  had 
been  obtained  in  another  creditor's  suit  for  the  admini- 
stration of   the  intestate's  estate,    in  which,   as  was 

stated, 


CASES  IN  CHANCERY. 


205 


stated,  a  part  of  the  testator's  assets  bad  been  paid  into       1840. 
Court. 


Mr.  BethelU  in  support  of  the  motion,  cited  Pembertm    K^>'^"<'^* 
V.  Tcpham{a). 

Mr.  PemberioHf  amtri.  The  motion  is  irregular, 
asking  on  the  part  of  some  of  several  Defendants  that 
the  bill  may  be  dismissed ;  at  the  utmost,  proceedings 
alone  can  be  stayed.  There  will  be  diflBculty  too  in 
discharging  one  of  the  debts  on  which  the  suit  is  founded; 
besides  which  the  representatives  of  the  intestate,  who 
are  jointly  liable  with  Davis  and  Channellj  are  not  pre* 
sent,  and  regard  must  be  had  to  the  equities  between 
the  three  persons  jointly  liable. 


The  Master  of  the  Rolls. 

This  suit,  so  far  as  it  related  to  the  administration  of 
the  estate  of  the  intestate  and  to  obtaining  payment  out 
of  the  assets,  seems  to  have  been  properly  enough  insti- 
tuted, at  least  there  is  nothing  now  before  the  Court  in 
any  way  to  impeach  it 

The  two  Defendants,  on  whose  behalf  the  present 
motion  is  made,  having,  before  they  had  appeared,  heard 
that  they  had  been  made  parties  to  the  suit  and  know- 
ing themselves  to  be  liable  to  the  payment  of  this  debt, 
made  an  o£Per  to  the  Plaintiff  to  discharge  it.  Nothing 
could  be  more  proper  than  that  proceeding, — it  is  cer- 
tainly one  which  is  in  every  way  to  be  encouraged.  The 
offer  was  made,  but  was  not  accepted.  There  might 
have  been  some  reason  for  hesitating  in  accepting  the 

offer, 

(a)  1  P^atMrn,  S16. 
P  S 
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Jan.  25.  WEDDERBURN  v.  WEDDERBURN. 

After  decree     fTlHIS  suit    was    instituted  by  persons  beneficially 
jurisdSSon,*at  entitled  to  the  estote  of  David  Webster^  against  bis 

the  instance  of  survivinir  partners  and  persons  who  had  succeeded  them 

a  defendant,      .      ,     ,      .  j  .  i     ._.-..•    .i.  c* 

to  enjoin  the    m  the  busuiess,  and  it  sought  to  participate  in  the  profits 

plaintiff  from  ^hich  had  been  made  in  the  partnership  business,  from 
proceeding  m  ,       «  ,  .  , 

another  court  the  death  of   David  Webster  m  1801  to  the  present 

in  respect  of  ^ 

the  same  •**"'*• 

matter. 

here^e^lakk  "^^  ^^®  ^^  heard  by  the  Master  of  the  Rolls,  and  a 
tiff  cannot,       decree  was  then  made  for  the  plaintiffs  (a),  which  was 

CXCGDt  bv 

leave  of  the     afterwards  affirmed  by  the  Lord  Chancellor  on  appeal,  (ft) 

*Coart»  pro-     • 
ceed  in  an- 
other court  in        While  the  parties  were  takmg  the  necessary  accounts 

'Tfl-f.]!"®   under  the  decree  in  the  Master's  office,  the  Plaintiffs 

same  matter^ 

even  though  commenced  proceedings  in  the  Court  of  Session  in  Scor- 
ings are^erely  fc»^  against  several  of  the  Defendants,  who  had  herit- 
auxiiiarjr.         able  property  there ;  the  object  of  which  was  to  obtain 

the  Scotch  process  of  inhibition  and  arrestment^  by  which, 
as  was  stated,  in  a  very  early  stage  of  a  suit,  the  pursuer 
acquires  a  lien  upon  all  the  heritable  property  of  the 
Defendant  for  whatever  he  may  eventually  recover ;  and 
the  process  being  recorded  operates  as  notice  to  all 
future  purchasers  and  mortgagees,  so  that  in  effect  the 
Defendant,  from  the  commencement  of  the  suit,  is  re- 
strained from  dealing  with  his  property. 

The  Scotch  summons  stated  the  partnership,  and  the 
different  circumstances  mentioned  in  this  suit,  and  the 
proceedings  and  decree  therein;   it  also   stated  that 

the 

(fl)  S  Keen^  722.  (A)  4  Mylnc^  C.  41. 
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the  share  of  profits  belonging  to  the  estate  of  David       1840. 

WAster  from  1801  to  1887  amounted  to  462,076/.;  „^^^^^^^^^^ 
and  it  shewed  clearly  that  the  proceedings  were  in  o. 

respect  of  the  same  demands  as  were  the  subject  of  the  Weddbbiuem. 
suit  here. 

It  was  now  moved  on  the  part  of  the  Defendants,  that 
the  Plaintiffs  might  be  restrained  by  injunction  from  pro* 
secuting  the  suits  or  actions  in  Scotland^  or  any  other 
suits  or  actions. 

Mr.  Kindersley  and  Mr.  CclviUj  for  the  motion. 

It  will  be  objected  on  the  part  of  the  PIainti£,  that 
this  is  a  motion  for  an  injunction  made  on  the  part  of 
the  Defendants ;  and  that,  on  the  authority  of  Brawn  y* 
Newall  {a) ,  such  an  application  is  not  regular.   There  are, 
however,  many  authorities  which  shew  that  the  Court  will 
grant  an  injunction  against  a  Plaintiff,  where  the  circum- 
stances are  such  as  to  render  such  a  step  proper,  and 
especially  after  decree ;  Mocker  v.  Beed  (6),  Wilson  v. 
Weiherherd  (c),  Booth  v.  Leicester  (rf),  Edgecumbey.  Car" 
penter  {e) ;  in  addition  to  this,  the  decree  here  is  for  an  ac-> 
count  which  enures  to  the  benefit  of  the  Defendants,  who 
then  become  active  parties  in  the  suit.    The  only  ques- 
tion is,  whether  this  is  or  is  not  a  proper  case  for  the  in- 
terposition of  the  Court.     It  is  an  established  rule  that  a 
Plaintiff  will  not  be  allowed  to  take  proceedings  in  this 
and  another  court  at  the  same  time  for  the  same  demand, 
and  it  matters  not  whether  the  other  court  be  English  or 
foreign ;  Pietersv.  Thompson  (g),  in  which  a  Plaintiff  was 
suing  in  this  Court,  and  in  one  of  the  judiciary  courts 

at 

(a)  S  Myhe  4r  C.  55B,  {d)  I  Keen,  579.;  and  5  Jfy/iie 

(6)  1  BaU.  4r  B.  318.  4>  C  459. 

(c)  S  Mer.  406.  {e)  1  Bcavan,  17K 

(g)  Cooper,  29^^ 


910  CASES  IN  CHANCERY- 

1840*       at  Amsterdam.    Before  decree,  a  Defendant  has  an  easy 

y^*^^'''"^'^     remedy ;  he  may  obtain  an  order  that  the  Plaintiff  may 

V.  be  put  to  his  election  (a)»  which  order  stays  proceed- 

WiDDSMWK.  ingg  jjj  j^^Ij  ^y^jg  ^ jj .  j,y^  ^ft^p  decree,  a  Defendant  of 

necessity  loses  the  benefit  of  this  order,  because  the 
Plaintiff  has  already  made  his  election,  and  the  decree 
has  already  decided  the  question  between  the  parties ; 
the  Plaintiff  can  then  carry  his  case  to  another  tribunal 
only  by  special  leave  of  the  Court,  first  obtained  for 
that  purpose. 

There  is  distinct  authority  for  this  application  in 
Mocker  y.  Reed.  There,  after  a  decree  for  an  account, 
the  Plaintiff  proceeding  at  law  for  the  same  matter,  was, 
at  the  instance  of  the  Defendant,  restrained  by  injunc- 
tion ;  Lord  Manners  observing,  <^  After  the  Plaintiff 
has  obtained  a  decree  to  account,  he  is  not  at  liberty  to 
dismiss  the  bill ;  having  got  the  relief  he  prayed,  his  elec- 
tion is  made,  and  he  cannot  afterwards  proceed  at  law ; 
besides,  how  utterly  inconsistent  with  the  ends  of  justice 
it  would  be  to  permit  him  to  proceed  in  this  Court  and 
at  law  at  the  same  time  for  the  same  demand ;  for  the 
jury  may  find  a  verdict  one  way,  and  the  Master  make  a 
report  a  different  way,  which  would  occasion  such  a 
clashing  of  jurisdiction  as  never  could  be  endured." 

This  course  was  followed  in  Wilson  v.  Wetherherd. 
After  a  decree  to  account,  an  injunction  was  granted,  on 
the  application  of  the  Defendant,  to  restrain  the  Plaintiff 
fi'om  proceeding  at  law  in  an  action  commenced  by  him 
pending  the  suit  in  equity. 

The  same  principle  was  acted  on  in  this  Court,  in  Booth 

V.  LeycesteTy  which  was  afterwards  affirmed  by  the  Lord 

Chancellor ; 

(a)Seel8tOeDenlOrdef(9th         (6)  See   Carunck   v.    Yowg^ 
May  1859),  1  Stttwan  ix.  2  Sivan,  243. 


WxDOKaBuav. 
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Chancellor;  and  there  the  Plaintiff  was  restnuned  from        1840. 
prosecuting  proceedings  against  the  Defendant  in  Ireland.  ^^"^^^^"''^ 

So  in  Harrison  v.  Gumejf  (a).    The  latter  case  and  Lord v. 

Portarlington  v.  Soulby  (6),  and  Bunbuty  v.  Bunbury  (c) 
shew  that  the  Court  has  jurisdiction  to  restrain  proceed- 
ings in  a  foreign  court. 

The  proceedings  in  Scotland  are  founded  on  a  false 
representation  of  what  has  taken  place  here :  they  repre- 
sent a  large  sum  to  be  due  to  the  Plaintiff;  whereas,  under 
a  decree  for  an  account,  it  cannot  be  known  on  which 
side  a  balance  will  be  found  due,  until  the  accounts  have 
been  taken  and  the  Master's  report  confirmed. 

The  proceeding  itself  is  extremely  harsh  towards  the 
Defendant,  as  by  the  process  of  inhibition  he  is  pre- 
vented from  dealing  with  his  property  pending  the  suit, 
on  a  mere  allegation  of  a  claim  for  an  unliquidated 
amount.  If  the  Plaintiff  thinks  fit  to  carry  his  case  to 
Scotland^  it  ought  to  be  decided  there  altogether ;  and 
the  whole  case  might  then  be  determined  according  to 
the  Scotch  law;  the  Defendants  might  then,  perhaps,  avail 
themselves  of  defences  under  the  Scotch  law  which  they 
cannot  have  the  benefit  of  in  this  country. 

By  the  6  G.  4.  c.  120.  s.  2.,  which  regulates  the  form 
of  proceedings  in  Scotland^  the  Defendant  is  obliged  to 
bring  in  all  his  defences  together ;  he  cannot  demur  or 
plead  so  as  to  bring  the  case  to  a  single  issue.  In  a 
cause  of  this  magnitude,  where  all  the  documents  are  in 
the  Master's  office,  it  would  be  attended  with  the  greatest 
inconvenience  and  oppression  if  the  Defendants  were 
compelled  to  make  their  defence  in  Scotland^  where  the 
defence  of  lis  alibi  pendens  would  prevail,  but  could 

not 

(a)  1  Jacob  4*  W,  563.  (c)  1  Beofxin^ZlB, 

{b)  5  MyL  4*  X.  104. 
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1840.        j)Qt  be  raised,  except  at  an  enonnous  and  useless  ex* 
Weddekbobn   P^nse, 

V, 

Mr.  Pemberton  and  Mr.  Koe^  corUrd. 

In  Wilson  v.  Wetherherd,  Sir  William  Grant  expressed 
doubts  as  to  the  principle  of  the  case  of  Mocker  v.  Bted; 
and  the  recent  case  of  Brown  v.  Newall,  where  all  the 
authorities  were  examined,  concludes  this  point,  that  it 
is  not  competent  to  a  Defendant  to  take  active  proceed- 
ings against  a  Plaintiff  so  as  to  obtain  an  adverse  order 
against  him,  unless  he  file  a  cross  bill  for  that  purpose. 
There  are  cases,  it  is  true,  where  the  Court  has  laboured 
indirectly  to  make  an  adverse  order  against  a  Plaintiff  at 
the  instance  of  a  Defendant ;  but  it  always  repudiates 
the  jurisdiction  to  do  it  direcdy.  [The  Master  of  the 
Rolls.  The  Court  has  certainly  shewn  some  astuteness 
in  making  such  orders ;  a  case  of  that  description  was 
lately  before  me.  (a)]  The  objections  to  the  Plaintiff's 
proceedings  in  Scotland  are,  first,  the  double  vexation ; 
and,  secondly,  that  there  may  be  inconsistent  decisions ; 
and  it  is  to  be  seen  whether  the  proceedings  here  taken 
are  open  to  these  objections. 

The  suit  was  instituted  in  this  Court,  because  the 
principal  parties  are  resident  here,  and  the  books  are 
here,  and  the  transactions  of  the  partnership  were  carried 
on  here,  consequently  in  this  country  alone  can  the  ac- 
coonts  be  taken ;  but  the  property  out  of  which  the  de» 
mands  of  the  Plaintiff  are  to  be  satisfied  happens  to  be 
in  Scotland^  By  the  law  of  Scotland^  the  Plaintiffs  have 
the  power  of  securing  what  may  ultimately  be  found  due 
to  them;  and  for  that  purpose,  and  for  that  purpose  only, 
are  these  proceedings  taken  in  Scotland.  The  proceed- 
ings are  not  to  establish  the  same  demand,  but  are  auxi- 
liary 
(a)  Shepherd  v.  Morris,  1  Beawn,  175. 
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liary  and  in  aid  of  the  decree  here,  and  only  to  secure        1840. 

the  demands  which  may  be  established  in  this  country ;  Jr^*"^*^  . 

^  ^      Wedderbukk 

neither,  therefore,  are  the  proceedings  for  the  same  pur-  v. 

pose,  nor  can  there  be  conflicting  decisions.  On  what  Weddbrbobk. 
ground  Is  the  Scotch  property  to  be  withdrawn  from  the 
claims  of  the  Plaintiffs  ?  This  Court  has  not  the  power 
of  reaching  the  Scotch  property,  and  therefore,  of  neces- 
sity, the  Plaintiffs  must  proceed  in  Scotland.  Besides,  it 
is  most  important  that  the  Plaintiffs  should  commence 
proceedings  there,  in  order  to  prevent  prescription  run- 
ning against  them,  by  which  their  claims  against  the 
property  of  their  debtors  will  be  wholly  defeated. 

The  Master  of  the  Rolls  (without  hearing  a  reply) 
said,  I  am  of  opinion  that,  under  the  present  state  of 
circumstances,  I  ought  to  grant  this  application.  The 
cases  which  have  been  cited  of  Mocker  v.  Heed  and 
Wilson  V.  Wetherherdj  and  the  case  of  Booth  v.  Ley^ 
cesieTj  as  it  was  decided  by  the  Lord  Chancellor  (I  say 
nothing  of  tlie  other  cases),  sufficiently  determine  that 
the  Court  has  jurisdiction  to  interfere  in  a  case  of  this 
nature;  and  it  is  therefore  reduced  to  this  question, 
whether  this  is  a  proper  case  in  which  to  exercise  that 
jurisdiction?  I  do  not  mean  to  express  any  opinion 
whatever  upon  certain  very  important  points  which  have 
been  raised  here,  — I  do  not  mean  to  say,  that  a  Plaintiff 
can  in  no  case,  pending  proceeding  under  a  decree,  be 
permitted  to  pursue  any  auxiliary  remedy  in  a  foreign 
country, —  I  do  not  mean  to  say  that  he  cannot  avail 
himself  in  any  case  of  the  proceedings  which  may  be  ' 
adopted  in  a  foreign  country,  for  the  purpose  of  at- 
taching the  property  of  his  debtor,  or  of  obtaining 
security  there;  nor  do  I  say  that,  pending  proceed- 
ings in  the  Master's  office,  he  may  not  in  any  case 
be  permitted  to  adopt  proceedings  in  a  foreign  country, 
for  the  purpose  of  preventing  a  prescription  running 

there. 
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1840.       there,  which  would  deprive  him  of  every  remedy  in 
-^^^'V^*^     that  country.     There  may,  I  conceive,  be  special  cir- 
9.  cumstances  under  which  a  party  may  be  at  liberty  to 

Wbodbebuen.  pfQ^g^  jn  a  foreign  country,  for  all  or  any  of  those  pur- 
poses ;  but  I  am  clearly  of  opinion  that  a  party  ought 
first  to  apply  to  this  Court  for  leave  to  adopt  such  pro- 
ceedings, if  special  circumstances  do  exist,  as  if  the  De- 
fendants have  no  available  property  in  this  country,  or 
the  Defendants  in  this  country  are  insolvent,  or,  in  short, 
if  there  are'  other  reasons  why  the  remedy  should  be 
pursued  in  another  country.  When  these  reasons  are 
stated,  the  Court  will  judge  of  them,  but  the  rule  of 
the  Court  is,  that  there  is  not  to  be  a  double  invest^- 
tion  of  the  same  matter  upon  which  the  Court  is  to  ad- 
judicate. Without  saying  more  upon  the  merits,  I  think, 
that  I  ought  to  grant  the  present  application,  without 
prejudice,  however,  to  any  special  application  which, 
upon  a  statement  of  the  circumstances  warranting  such 
proceedings,  may  be  made  by  the  Plaindfis,  for  leave 
to  adopt  such  proceedings,  or  to  prosecute  such  suits  in 
Scotland  as  they  may  be  advised  are  proper  and  neces- 
sary for  them. 

I  think  that,  at  present,  this  application  ought  to  be 
granted,  with  costs. 


March  4th,  ]  84a  On  appeal,  the  Lord  Chancellor  affinned  the 
principle  laid  down  by  the  Master  of  the  Rolls ;  but,  on  application 
being  then  made  by  the  Plaintiffs,  his  Lordship  gave  leave  to  the 
Plaintiffs  to  proceed  in  Scotland,  so  far  only  as  might  be  necessary 
to  obtain  security  for  what  might  be  found  due  in  thb  suit. 
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MARTIN  V.  DRINKWATER,  Feb.  26. 

^T^HE  question  was,  whether  two  annuities  given  by  ^  testator  be- 

-'-    the  will  of  the  testator  were,  under  the  circum-  i&rKL.PUney 

stances,  cumulative  or  substitutional  *5<5°  p*!!ylwe 

half-yearly,  for 
her  separate 
It  appeared  that  the  testator  F.  P.  Martiriy  by  his  will,  use.  He  after- 
dated the  16th  of  August  1816,  bequeathed  as  follows:  ,^*[hemwgin 
«  Now,  Mrs. /an«  <*  I  give    to   Mts.  Louiia  Pitney ^   ^  opposite  this 

S'^°P^«-^«^«S  ^^rckmont  Street,  Brunsmick  Square,  «i3ow,Mn.7. 
in    pusrterfy   pay-  ^ng  annuity  or  clear  yearly  sum  of  ^''*^»  ®°®  . 

ments.     Slat    Dec  "  .  hundred  gui- 

1816.  150/.,  for  and  during  the  term  of  her  neasper 

" ^- ^- ^'^"  natural  life  (in  addition  to  60^.  per  an-  JZeiV 

num,  in  the  Imperial  annuities,  and  the  house  which  I  ments."  Mrs. 

gave  to  her  some  time  ago),  which  annuity  of  150/.  I  marrieida Mr. 

direct  shall  be  paid  to  her  half-yearly,  the  first  hal£-  <?^ai^>  prior  to 

the  date  of 

yearly  payment  thereof  to  commence  and  be  made  at  the  will : 

the  end  of  six  calendar  months  next  after  my  decease,  5®'^'  ^^^ 

^  '  the  annuities 

and  shall  not  be  subject  to  the  debts,  control,  or  engage-  were  substi- 
ments  of  any  husband,  but  shall  be  paid  into  her  own  thatThe  le^ 
hands  for  her  separate  use,  or  to  such  person  or  persons  ^^^^  ^a«  en- 
as  she  shall,  by  writing  under  her  hand,  appoint  to  re-  annuity  of 
ceive  the  same ;  and  her  receipts  alone,  notwithstanding  loo  guineas 
her  coverture,  or  the  receipts  of  the  person  or  persons  parate  use. 
so  to  be  appointed  to  receive  the  same,  shall  be  suffi*      ^^ctrmsic 

'^•^  •  ...  evidence  is 

cient  discharges  to  my  executors ;  and  it  is  my  will  that  admissible  to' 
she  shall  not  sell,  mortgage,  or  otherwise  dispose  of  the  'umstanc^  of 

same  annuity,  it  being  my  intention  to  secure  to  her  a  ^^^  testator  at 

1  •  J  .<•    1        1    11  ^°®  'i'Dc  of 

permanent  annual  income;  and  if  she  shall  attempt  to  making  his 

3^j)    will;  so  as  to  ] 
'  enable  the 
Court  to  place  itself  inVthe  dtuation  of  the  testator;  but  it  is  inadmissible  to 
prove  either  bis  motives  or  intentioiu* 
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1840.       sell,  mortgage,  or  otherwise  dUpose  of  the  same,  it  shall 
^"^^v"*^^    thenceforth  cease  and  be  no  lonirer  payable." 

Martin  ^      ^  ^ 

Deinkwatxb.  'Yhe  marginal  words  were  in  the  testator's  hand- 
writing, and  were  proved  in  the  Ecclesiastical  Court  as 
a  testamentary  writing.  Janei  Angus^  under  the  name 
of  Louisa  Pitney^  had  cohabited  with  the  testator  until 
his  marriage  in  1808,  when  he  made  a  provision  for 
her ;  and  in  1814  she  married  a  Mr.  Grey. 

The  testator  died  in  1818. 

The  question  which  now  arose,  upon  exceptions  to 
the  Master's  report,  was,  whether  the  annuities  of  1501. 
and  of  100  guineas,  bequeathed  by  the  will  and  codicil 
of  the  testator,  were  cumulative  or  substitutional. 

Mrs.  Grcn/  claimed  the  two  annuities  for  her  separate 
use,  and  her  husband  claimed  the  annuity  of  100  guineas 
unaffected  by  that  restriction :  he  also  insisted  that  the 
annuity  of  100  guineas  was  not  given  for  life,  but  was  a 
permanent  annuity  unlimited  in  duration. 

The  annuity  of  100  guineas  alone  had  been  paid 
since  the  testator's  death  in  1818. 

Some  evidence  was  produced  to  shew  that,  towards 
the  close  of  the  year  1816,  the  testator  was  informed 
that  Mrs.  Pitney  had  married  a  person  named  Gfroy, 
when  the  testator  replied  that  she  had  acted  very  fool- 
ishly, and  tliat  she  ought  now  to  be  maintained  by  her 
husband,  or  words  to  that  efiect.  This  evidence  was 
objected  to  as  inadmissible. 

Mr.  Pembertan  and  Mr.  Calvert^  for  the  residuary  le« 
gatee,  contended  that  the  annuities  were  substitutional. 

Mr. 
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lAt.KindmUjf  and  Mr.Blunt^  for  Mrs.  Gray,  con-       1840. 
tended  that  the  legacies,  being  given  by  two  difiFerent     ^^JT**^^^^^ 
instruments,  being  of  unequal  amount,  and  payable  at  «. 

different  periods,  were  cumulative.  Dbihkwatbe. 

Mr.  Tinney  and  Mr.  WiUcoek^  for  Mr.  Qny^  con- 
tended that  the  annuity  of  100  guineas  was  not  given 
to  the  wife's  separate  use,  and  belonged  to  the  hus- 
band. 

Mr.  6.  JRickards  and  Mr.  Stevens,  for  the  Defendant 
Drinkwaier, 

The  following  authorities  were  cited:  Mackermey* 
Mackefizie  {a\  Gwf  v.  Sharp  (b\  Hurst  v.  Beach  {c\ 
BaiUie  v.  Butterfield  (rf),  Campbell  v.  The  Earl  of  Bad- 
fior{e)j  Cuny  v.  Pile,  (g),  and  1  Boper  on  Legacies,  760. 

The  Master  of  the  Rolls.   * 

The  question  in  this  case  arises  on  the  construction 
of  the  will,  and  of  a  testamentary  writing,  which,  having 
been  proved  as  a  codicil,  must  therefore  be  taken  in 
connection  with  the  will.  The  facts  of  the  case  are 
very  short.  It  appears  that  the  person  who  is  now 
called  Mrs.  Jane  Gray  cohabited  with  the  testator  until 
his  marriage,  when  he  made  a  provision  for  her,  which 
she  was  in  the  enjoyment  of  at  the  time  he  made  his 
wilL  By  his  will,  dated  in  August  1816,  he  made  the 
bequest  in  question;  and  in  December  following  he  wrote 
opposite  the  word  *<  Pitneyy*  in  the  will,  this  marginal 
note,  which  has  been  proved  as  a  codicil:— ** Now,  Mrs. 

Jane 

(a)  S  Rtut,  868.  (d)  1  Car,  598. 

(5)  1  MyL  4-  jr.  589.r  \e)  1  Bro.  C.  C.  871. 

(c)  5  Mad.  951 .  [g)  8  Bro.  C.  C.  MS.^ 

Vol.  n.  Q 
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1840.       Jan€  Qrajf^  100  gaineas  per  annum,  in  qnarterly  pay- 
mento.  Slst  of  i>cfmier  1816."    Having  been  proved 
as  a  codicil,  it  has  been  argued  that  there  are  two  dis* 
DsiNKWATu.  jjjj^^  gjf^g  bequeathed  by  two  distinct  instroments,  and 

that  the  rule  as  to  cumulative  legacies  must  be  applied 
to  this  case.    If  the  instruments  are  to  be  taken  sepa- 
rately,  then  undoubtedly  the  argument  offered  on  behalf 
of  the  legatee  would  prevail ;  but  I  cannot  so  consider 
them,  nor  can  I  construe  the  latter  words  except  with 
reference  to  their  position  in  the  margin  of  this  will, 
and  by  uniting  them  with  the  words  contamed  in  the 
body  of  the  will ;  for  what  is  the  meaning  of  '*  Now, 
Mrs.<7an^  Gray^  100  guineas,  &c.?"    Nothing  can  be 
made  of  these  words  unless  we  look  at  the  opposite 
words  in  the  will,   namely,   **  Mrs.  Louisa  PitneyP 
When  we  are  thus  obliged  to  refer  to  the  will,  we  must 
consider  what  is  the  meaning  of  the  words  of  the  codicil 
when  introduced  into  the  will.     The  will  says,  I  give 
Mrs.  Louisa  Pitney  an  annuity  of  100/.;  and,  introducing 
the  words  in  the  margin,  the  gift  will  stand,  I  give 
Mrs.  Louisa  Pitney^  now  Mrs.  Ja;i^  Gray^  100  guineas 
per  annum ;  thus  constituting  one  gift  only.     I  come  to 
this  conclusion  without  going  into  the  matters  of  evi- 
dence which  have  been  produced.     I  consider  the  rule 
as  settled :  you  are  at  liberty  to  prove  the  circumstances 
of  the  testator,  so  far  as  to  enable  the  Court  to  place 
itself  in  the  situation  of  the  testator  at  the  time  of  making 
his  will,  but  you  are  not  at  liberty  to  prove  either  his 
motives  or  intentions.     There  can  be  no  doubt  as  to 
the  rule  on  this  point,  and  therefore,  without  refer- 
ence to  the  evidence  which  has  been  produced,  I  con- 
sider that  these  words  are  incapable  of  any  rational 
construction,  except  in  connection  with  the  words  in  the 
will ;  and  it  appears  to  roe  that  the  testator's  object  was 
to  vary  the  legacy  given  by  the  will,  and  to  convert  it 
from  an  annuity  of  150/.,  payable  half-yearly^  into  an 

annui^ 
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annuity  of  1052.,  ptyilble  quarterly.    I  conceive  also  1840. 

that  the  other  limitations  contained  in  the  will  respecting  ^If^^^*^^ 

the  annuity  of  150/.,  are  now  applicable  lo  the  substi*  «. 

tuted  annuity  of  105L  Dbiniwateb. 


LARKINS  a  PAXTON.  1859. 

Nov.  SS. 

^T^HIS  was  a  creditor's  suit  instituted  to  administer  Inisii.acre- 
-'-    the  estate  of  the  testator,  and  was  commenced  by  was  instituted 
a  simple  contract  creditor  in  1811.  ^y  «  wmple 

contract  cre- 
ditor; thean- 
The  answers  were  not  got  in  until  1820;  the  Plain-  swers  were 

tiff's  debt  was  admitted  by  the  executors^  and  the  fund  ^^  pidntiflTs' 
was  then  paid  into  Court ;  no  decree  was,  however,  made  ^^}^^  ^«*  *^- 

..  muted,  and 

until  1829.  thereupon  the 

assets  were 
brought  into 

In  the  mean  time,  and  in  Easter  term  1823,  a  Mr.  Court;  in 
Theobaldy  a  simple  contract  creditor  of  the  testator,  ob-  ^i^li^coL  ^' 
tained  judgment  by  confession  against  the  executors  for  tmct  creditor 
1761/.:  this  sum  exceeded  the  amount  of  assets,  and  ment  against 

the  question  was,  whether   the  judirment  debt  was  to  ^**®  executors, 

,     ,  ,  no  decree 

have  priority  over   the  simple   contract  debts  of  the  was  made  in 

Plaintiff  and  the  other  creditors  of  the  testator,  which  JJj,"5iPi"*2g . 
were  very  considerable  in  amount.  Held,  that  the 

judgment  thus 
obtained  had 

Sir  Wi  RiddeUf  for  the  Plaintiff,  contended  that  the  priority  over 
judgment-creditor  had  no  such  priority  over  the  Plaintiff  contract 
and  the  simple  contract  creditors,  the  judgment  having  <ic'>'<' 
been  obtained   after  the   bill  had  been  filed  in   this 
Court,  and  after  an  admission  by  the  executors  of  the 
Pkintiff 's  debt. 

Q  2  In 
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In  Wickers  v.  Ogdeth  executors  being  sued,  pleaded 
plene  admimstravit  pneter  48/. ;  and  another  action  being 
wards  brouglit  against  them,  they  pleaded  jilene  ad- 
minisiravit  prater  48/. ;  and  as  to  that,  that  they  had  con- 
fessed assets  to  that  amount  in  another  action,  this  was 
held  good ;  so  here,  after  the  admission  of  the  Plain- 
tiff's debt  and  assets,  the  executors  might  have  re- 
sisted the  action  at  law.  He  also  cited  Morrice  v.  The 
Bank  ofEnglafuL  (a) 

Mr.  Chandkssy  contra^  for  the  judgment  creditor,  was 
not  called  on  by  the  Court. 

TTie  Master  rfthe  Rolls. 

I  do  not  think  I  can  deprive  the  creditor  of  the  benefit 
of  his  judgment,  looking  at  the  circumstances.  Here  is 
a  bill  filed  in  the  year  1811,  the  answers  not  got  in 
until  the  year  1820,  no  decree  obtained  till  the  year 
1829,  —  eighteen  years  from  the  time  when  the  bill  was 
filed,  until  the  time  when  the  decree  was  obtained,  and  no 
reason  is  suggested  why  there  was  all  this  delay,  or  why 
there  was  any  difficulty  in  procuring  the  administration 
of  the  estate  at  an  earlier  period ;  in  the  mean  time  a 
creditor  brings  an  action,  and  in  1823  obtains  judgment; 
and  the  question  is,  whether  I  am  to  allow  priority  to 
the  judgment  so  obtained,  or  whether  I  am,  after  the 
Plaintiff's  negligent  and  dilatory  conduct  of  his  suit,  to 
deprive  another  partyj  who  is  a  creditor,  of  the  diligence 
he  has  used  ?    I  think  I  cannot. 


(a)  3lSwant.515*i  9Xi^  Forreiter^^M, 


CASES  IN  CHANCERY.  Ml 

1840. 


BLEASE  V.  BURGH.  i84o. 

March  11.16. 

^Y^HE  testatrix,  j^ice  Savignacj  by  her  will  dated  the  A  testatrix 

■*-    1st  of  July  1805,  gave  the  residue  of  her  estate  to  ^7^  ^^  '®: 

•^  ®  siduary  estate 

trustees,  on  trust,  to  collect,  sell  and  invest  the  same,  to  trustees  to 
and  to  invest  and  accumulate  the  interest  thereof,  and  and^tostend 
to  stand  possessed  of  the  trust  funds  and  all  the  accu-  possessed 
mulations  thereof  "  in  trust  for  all  and  every  the  child  the  accumu- 

and  children  of  her  son  John  Blease  by  his  wife  Elizo'^  lations,  in 

trust  for  all 
bethy  other  than  ITiomas  Seddan  Blease^  in  equal  parts,  the  children 

shares  and  proportions,  if  more  than  one,  and  if  but  ?[*^'^''^^^a^ 
one,  then  for  such  only  one,  and  to  be  pazd^  assigned  or  to  be  paid  on 
transferred  to  him,  her  or  them,  being  a  son  or  sons,  J^enty"fhree 
on  attaining  the  age  of  twenty-three  years  ;  and  being  a  with  a  gift 
daughter  or  daughters,  at  the  like  age  of  twenty- three  event  of  the 
years  or  day  or  days  of  marriage,  which  should  first  *lf"'*^.^^*^?, 
happen ;  and  in  the  event  of  the  death  of  any  or  either  'jpen  under 
of  such  children,  being  a  son  or  sons,  under  the  said  ^j^^^V'^^^ 
age   of  twenty-three  years,   or   being  a  daughter  or  three  children, 
daughters,  under  the  like  age,  and  without  having  been  ^'*  of  whom 

married,  then  the  part  or  share,  or  parts  or  shares,  of  A,  and  B. 
1-1  ^1  1   •        ^     1.  -J  'J  were  born  in 

him,  her,  or  them  so  dymg  to  be  paid,  assigned,  or  the  lifetime  of 
transferred  to  the  survivor  or  survivors  of  them ;  and  in  the  testatrix, 
case  all  the  said  children  of  her  said  son  John  Blease^  years  after 
other  than  and  except  the  said   Thomas  Seddon  Blease.  ^f^,^^^}*'  ^' 

"^  died  an  infant, 

should  die  under  the  said  age  of  twenty-three  years,  and  C,  who 


being 


was  also  B*% 
personal  re- 


presentative, attained  twenty-three:  Held,  first,  that  the  legacy  was  vested;  and 
the  gift  being  to  a  class,  and  C.  having  come  into  cue  before  the  period  o^  dis- 
tribution, the  Court  considered  that  C  was  not  excluded  from  taking  under  the 
residuary  gift,  and  that  in  his  own  right  and  as  representing  B,  he  was  entitled  to 
the  whole  fund. 

A  person  may  maintain  a  suit  as  sole  Plaintiff,  though  uniting  in  himself  several 
characters,  having  distinct  conflicting  rights  in  the  subject  of  a  suit ;  but  the  Court 
will  not  in  a  suit  so  constituted  decide  on  the  conflicting  rights  vested  in  the  Plain- 
tiff^, and  by  its  decree  will  make  provision  for  the  protection  of  the  Defendants  from 
any  prejudice  which  may  arise  from  the  peculiar  constitution  of  the  suit. 

Q3 
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1 840.  being  a  son  or  sons,  or  the  like  age  or  day  or  days  of 
marriage,  being  a  daughter  or  daughters,  then,  upon 
trust,  to  pay,  assign  or  transfer  such  stocks,  funds  or 
securities  in  or  upon  which  the  rest,  residue  and  re- 
mainder of  her  estate,  property  and  effects  should  or 
might  be  invested,  and  all  accumulations  thereof,  unto 
her  said  grandson  Thomas  Seddon  Blease^  on  attaining 
his  said  age  of  twenty«three  years ;  and  in  case  of  his 
death  under  such  age  of  twenty-three  years,  as  well  as 
all  the  other  children  of  her  said  son  John  Blease  under 
the  age  of  twenty-three  years,  being  a  son  or  sons,  and 
under  the  like  age  and  without  having  been  married, 
being  a  daughter  or  daughters,  then,  upon  trust,  from 
and  after  the  death  of  the  survivor  of  all  her  said  grand- 
children, the  children  of  her  said  son  by  his  preseut 
wife,"  for  her  son  John  Blease  for  life,  with  remainder, 
as  to  one  moiety,  for  James  Burgh,  if  living,  or  his 
children,  if  dead ;  and  as  to  the  other  moiety,  for  her 
nephew  and  niece,  James  Chapman  and  Maty  Bowker. 

In  a  former  clause  in  the  will,  which  was  commented 
on  in  argument,  the  testatrix  gave  1000/.  to  trustees, 
in  trust,  to  invest  and  stand  possessed  thereof  in  trust 
for  her  grandson  T.  S,  Blease,  to  be  paid  on  his  attain- 
ing twenty-three  years,  together  with  all  accumulations 
which  she  directed  to  be  made,  and  that  no  rents  should 
be  applied  in  maintenance  during  minority,  unless  there 
should  be  an  absolute  necessity;  and  in  case  of  his 
death  before  he  should  attain  twenty-three,  she  directed 
the  1000/.  and  accumulations  to  become  part  of  the 
residue. 

The  will  contained  no  power  for  the  maintenance  or 
advancement  of  the  children  of  John  Blease.  The  tes- 
tatrix died  in  August  1805. 

John 


CASES  IN  CHANCERY. 

John  BUa$€f  the  son  of  the  testatrix,  had  three  chil- 
dren; namely,  TAomas  Seddon  Bleaie,  born  in  1801; 
John  Blease  the  yoanger,  born  on  the  25th  otjuly  1805} 
after  the  date  of  the  will ;  and  the  Plaintiff,  Alfred  Whit' 
ten  Blease^  bom  in  1 808,  three  years  after  the  death  of 
the  testatrix. 


MS 
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John  Blease  the  younger  died  in  Naoember  18 IS, 
aged  seven  years,  and  the  Plahitiff  was  his  legal  per* 
aonal  representative. 

Thomas  Seddon  Blease  died  in  December  181S,  being 
of  the  age  of  eleven  years ;  but  his  legal  personal  repre- 
sentative  was  not  a  party  to  this  suit 

In  December  1881,  the  Plaintiff  Alfred  W.  Blease  at- 
tained his  age  of  twenty*three  years. 

The  first  question  was,  whether  the  gift  of  the  residue 
to  the  children  of  John  Blease  the  elder  was  vested ; 
and,  secondly,  whether  the  Plaintiff,  who  was  bom  after 
the  death  of  the  testatrix,  was  to  be  considered  one  of 
the  children  entitled  to  take. 

Mr.  Spence  and  Mr.  Spurrier^  for  the  Plaintiff,  Alfred 
Whitton  BleasCf  contended  that  he  was  entitled  to  the 
whole  residue,  either  in  his  own  right,  or  in  the  right  of 
hb  brother  John  Blease,  of  whom  he  was  the  adminis- 
trator. 

That  the  gift  to  the  children  was  vested,  the  enjoy- 
ment being  alone  postponed,  and  that  there  was  nothing 
in  the  will  to  divest  it 

Mr.  Penberton  and  Mr.  G.  Turner,  contra,  con- 
tended that,  in  the  present  state  of  the  pleadings,  no 
decree  could  be  made,  for  the  Plaintiff  claimed  in  two 

Q  4  inconsistent 
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1840.  inconsistent  characters,  first,  in  his  own  right,  and 
secondly,  in  right  of  his  deceased  brother;  that  the  case 
was  like  that  of  Cholmondeley  v.  CUnton  (a),  where  two 
persons  having  inconsistent  titles^  entered  into  an  ar- 
rangement respecting  their  rights  between  themsdves, 
and  then  filed  a  bill  together  as  co-plaintifl&,  it  was  held 
that  such  a  bill  could  not  be  sustained;  that  here^  the 
mode  of  account  by  the  Defendant  would  depend  on 
which  of  the  titles  of  the  Plaintiff  prevaUed,  and  that 
such  titles  could  not  be  determined  in  a  suit  in  whidi 
the  only  party  representing  them  was  Plaintiff;  that  if 
the  Defendant  had  a  settled  account  with  the  deceased 
brother,  he  would  be  entitled  to  set  it  up  in  bar,  on 
the  footing  of  the  brother's  right ;  but  if  such  settled 
account  existed  with  the  Plaintiff,  then  the  Defendant 
would  be  entitled  to  the  benefit  of  such  settled  account 
in  the  event  only  of  the  Plaintiff  succeeding  in  this 
suit  in  his  own  right 

On  the  construction  of  the  will,  they  contended  that 
the  residuary  gift  either  vested  at  the  death  of  the  testa- 
trix or  on  the  legatee  attaining  twenty-three :  that,  in  the 
former  case,  the  gift  over  would  be  good,  and  the  parties 
in  remainder  entitled;  in  the  latter,  the  gift  would  be  void, 
as  too  remote;  so  that  the  Plaintiff  would  not,  in  either 
case,  have  any  title  to  maintain  the  suit ;  Davidson  v. 
Dallas  (5),  Scott  v.  Hqrwood  (c),  Judd  v.  Jtidd  {d)y  Hunter 
V.  Judd  (e)i  Vawdry  v.  Geddes  (g),  Bland  v.  Williams  (A), 
Porter  v.  Fox  (t).  Farmer  v.  Francis  (i) ;  and  see  Palmer 
V.  Holfbrd  (/),  Leake  v.  Robinson  (w).  Bull  v.  Pritch- 
ard.  (n) 

Mr. 

(a)  Turner  ^R.  117.  (h)  5  Myl,  ^  K.  411. 

\b)  14  Ve$,  576.  (i)  6  Sim,  485. 

(c)  5  Mad.  332.  {h)  8  Sim,  4*  SL  505. 

(d)  5  SimoM,  S9S.  (/)  4  Ruti.  40J. 

(e)  4<S!mofi9,455.  (m)  SjIfer.SSJ. 
(g)  1  Ruit.  ^  Myl.  S05.  (fi)  ]  Ruti.  S19. 
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Mr.  E.  jR.  Danielj  for  the  next  of  kin  of  the  testatrix, 
contended  that  the  gift  was  void  for  remoteness ;  that 
the  Plaintiff,  who  was  unborn  at  the  death  of  the  tes- 
tatrix, could  not  take ;  and  that,  at  least,  the  accumula- 
tions subsequent  to  1826,  were  void  under  the  ThelbtssiTn 
Act,  and  belonged  to  the  next  of  kin ;  Haky  v.  £a»- 
nister  (a).  Eyre  v.  Marsden*  (b) 

Mr.  SpencCf  in  reply,  contended  that  this  was  not  like 
the  case  of  CholnumdeUy  v.  Clinton^  where  two  persons 
having  two  inconsistent  titles,  joined  as  Co-plaintiffs, 
and  consequently  occasioned  a  misjoinder ;  but  was  a 
case  where,  from  circumstances,  one  individual  had 
Tested  in  himself  several  distinct  claims.  That  Scott  v. 
Haraoood  was  a  decision  on  real  estate  only.  That  as 
to  the  accumulations  beyond  twenty-one  years,  the  par- 
ties, having  vested  interests,  had,  but  for  their  infancy, 
the  power  of  receiving  the  residue,  and  of  preventing 
any  further  accumulations. 


895 


The  Master  of  the  Rolls. 

The  first  question  in  this  cause  was,  whether  the  interests 
which  the  testatrix,  Alice  Savignac^  intended  to  give  in 
her  residuary  estate  to  the  children  of  her  son,  John 
Bleascy  became  vested  at  the  time  of  her  death. 

At  that  time  John  Blease  had  two  children  only, 
namely,  Thomas  Seddon  Blease,  and  John  Blease  the 
younger ;  and  by  her  will,  which  was  made  before  the 
birth  of  John  Blease  the  younger,  she  gave  the  residue 
of  her  estate,  &c.  in  the  terms  which  have  been  stated. 

The  words  in  which  this  trust  is  declared,  taken  by 

themselves,  import  a  present  gift,  with  a  direction  to  pay 

at 
(a)  4  Madd.  S75.  (5)  S  Xeen,S64. 


1840. 


March  16. 
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at  A  fatnra  time,  and  an  immediate  vested  interest  in  the 
children  of  John  Btease^  answering  the  description  at 
the  time  of  the  testatrix's  death ;  but  it  is  truly  observed 
that  the  question  depends  on  the  intention  of  the  testar 
trix,  which  is  to  be  collected  from  the  whole  will ;  and 
it  is  argued  for  the  Defendants,  that  upon  the  whole  will 
it  appears  to  have  been  the  intention  of  the  testatrix 
that  her  residuary  estate  should  not  vest  in  the  children 
of  her  son  John  Bleasey  unless  they  attained  the  age  of 
twenty-three  years,  and  that  consequently  the  gift  is 
Void  as  being  too  remote* 


There  is,  indeed,  a  delay  of  payment  to  the  children 
of  John  Bkase  without  any  intermediate  interest  being 
given  to  any  other  person,  and  without  any  provision 
being  made  for  the  intermediate  maintenance  or  benefit 
of  the  only  persons  to  take ;  and  the  subject  of  the  gift 
is  an  aggregate  consisting  of  the  residue  and  of  the 
accumulations  of  interest  to  be  continued  up  to  the 
period  of  distribution,  and  not  ascertained  or  ascertain- 
able till  then ;  and  besides,  there  are  gifts  over  in  the 
event  of  the  children  dying  under  the  age  of  twenty- 
three  years. 


A  gift  in  terms 
importing  a 
present  vested 
interest  with 
a  postponed 
time  of  pay- 
ment, is  not 
made  contin- 
gent by  a 
direction  to 
accumulate 
till  the  time 
of  payment 
arrives. 


But  it  does  not  appear  to  me  that  a  gift  in  terms 
which  import  a  present  vested  interest,  with  a  postponed 
time  of  payment,  is  made  contingent  by  a  direction  to 
accumulate  till  the  time  of  payment  arrives ;  and  I 
think  that  a  gift  over,  which  is  too  remote  and  void,  as 
is  the  case  here,  cannot  defeat  the  vested  interests  pre- 
viously given ;  and  on  a  consideration  of  these  and  other 
parts  of  the  will,  it  appears  to  me,  that  the  gift  of  the 
residue  vested  in  the  children  of  John  who  were  entitled 
to  take. 


There 
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There  was  only  one  such  child  at  the  time  of  the 
testatrix's  death ;  and  the  next  question  b,  whether  the 
Plaintiff,  Alfred  Blease^  who  was  born  between  three 
and  four  years  afterwards,  is  to  be  considered  as  one 
of  the  children  entitled  to  take.  As  between  the  Plain* 
tiff  and  any  person  w*ho  may  have  claims  upon,  or  any 
interest  in,  the  estate  of  John  Blease  the  younger,  who 
died  at  seven  years  of  age,  that  question  cannot  be  now 
decided;  the  Plaintiff  cannot  maintain  arguments  for  and 
against  himself,  in  different  characters.  The  next  of  kin 
of  John  Blease  the  younger,  have  not  been  ascertained; 
and  there  is  no  legal  personal  representative  of  Thomas 
Seddon  Blease^  who  seems  to  have  been  one  of  them ;  I 
incline  to  think,  however,  that  there  being  in  this  case  a 
general  description  of  a  class,  and  as  it  appears  to  me, 
vested  interests  given,  but  a  postponed  time  of  payment, 
and  another  child  bom  before  the  period  of  distribution, 
that  the  Plaintiff  is  let  in  to  claim  a  share  in  his  own 
right;  and  care  being  taken  to  avoid  any  prejudice  to 
the  Defendant,  the  accounting  party,  I  think,  that  not<» 
withstanding  some  objections,  he  may  have  relief  in 
this  cause.  I  propose  to  declare,  that  the  Plaintiff  and 
J(Jin  Bleasef  junior,  being  the  only  children  of  John 
Blease  the  son  of  the  testatrix,  by  Elizabeth  his  wife, 
and  the  Plaintiff  being  the  legal  personal  representative 
of  the  said  John  Blease]  the  younger,  deceased,  the 
Plaintiff  is  entitled  to  the  residuary  estate  of  the  tes- 
tatrix Alice  Savignac.  Refer  it  to  the  Master  to  take 
the  usual  accounts  of  her  estate  possessed  by  her  exe- 
cutor, &C.  &c.  In  taking  such  accounts,  let  the  exe- 
cutor have  credit  for  all  sums  properly  paid  by  him  for 
the  maintenance  and  education  of  Thomas  Seddon  Blease, 
pursuant  to  the  directions  of  the  will,  and  have  all  just 
allowances  against  the  Plaintiff,  and  against  the  estate 
of  John  Blease  the  younger;  and  let  the  clear  residue  of 
the  said  testatrix's  estate  be  ascertained,  and  let  the 

Master 
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1840.  Master  enquire  and  state  how  moch  residae  has  been 
applied  and  disposed  of,  and  what  would  have  been 
produced  thereby,  if  the  same  had  been  increased  and 
accumulated,  according  to  the  directions  of  the  will, 
up  to  the  16th  oi  Ax^ust  1826. 


1859.  In  re  The  ROYSTON  Free  Grammar  School. 

Aug.  10. 

The  trustees  raiHE  origin  of  this  grammar-school  did  not  appear, 
ma^rSoo'ir'  but  it  was  stated  that  «  the  yearly  sum  of  46t  \\$. 

whose  orig;ia  ^ns  payable  to  the  master  of  the  school  as  wages,  or  in 

pear,  held  part  of  his  salary,  out  of  the  revenues  of  the  duchy  of 

property  "  to  Lancaster^  and  a  house  and  twelve  acres  of  land  were 

the  use  of  the 

school."  Hav-  held  by  the  trustees  under  the  manor  of  Poniefrad^ 

IcL^ofmMter  subject  to  a  rent  of  1/.  45.  8rf.,  by  virtue  of  a  grant  from 

they  obliged  King  James  the  First,  "  to  the  use  of  the  school  in  Boi^ 

into  a  bond  ^^^^  ^^^  ever,"  according  to  the  institution  in  the  letters 

and  agree-  patent,  expressed  and  declared,  to  hold  of  the  kinff  and 
ment.8tipulat-  ^,       ^      ^  j    •       ^u  *    r         -j 

ing  that  he  his  successors,  rendenng  the  rent  aforesaid. 

should  not 

have  or  claim 

a  freehold  in         A  petition  was  presented  under  the  authority  of  Sir 

SLw^'^'Sir  Samuel  TUmilljf^  Act  (a),  by  the  Rev.  Wm.  Wardmorth 

should  quit  at  and  Mr.  George  TrebUi  two  of  the  inhabitants  of  the 

notice,  and  parish,  praying  a  reference  to  the  Master  to  approve  of 

should  not  ^  proper  scheme  for  the  administration  of  this  charity, 

intermeddle  ^     \  ,  r         ■■  i.        i  i       -  i 

with  the  and  the  revenues  thereof,  and  for  the  conducting  and 

*'it*in  "ther  management  of  the  said  school,  and  letting  and  improv« 

stipulations  ing  the  school  estates,  and  the  due  application  of  the 

as  to  the  go- 

vemmentand  revenues 

management  (a)  58  G.5*  c,  101. 

of  the  school : 

Held,  that  the  trustees  had  exceeded  their  poven. 
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revenues  and  income  of  the  charity,  and  for  many  other        1839. 
purposes  which  it  is  unnecessary  to  state.  ^"^^^^ 

The  RoYSToy 

Amongst  several  grounds  of  complaint,  it  was  stated       Sdiool. 
that,  in  the  year  18S7,  Mr.  J^omas  Howard  was  ap- 
pointed schoolmaster,  and  thereupon  he  with  a  surety 
entered  into  a  bond  to  the  then  trustees,  in  the  penalty 
of  200/.,  for  the  performance  of  the  covenants  and 
conditions  contained  in  certain  articles  of  agreement  of 
even  date,  and  made  between  the  trustees  of  the  one 
part,  and  Thomas  Hcnxxrd  of  the  other  part ;  whereby, 
after  reciting  "  that  the  said  Thomas  Howard  had  been 
duly  elected  and  chosen  master  of  the  said  school,  upon 
the  terms  and  conditions,  and  subject  to  the  rules  and 
regulations  therein  stated,  Thomiu  Howard  did  thereby 
covenant  with  the  trustees,  to  attend,   conduct,   and 
govern  the  school  for  the  term  of  one  year,  and  forward 
from  year  to  year  until  six  calendar  months'  notice  in 
writing  should  be  given  by  the  trustees,  or  a  majority 
of  them,  as  at  the  end  of  the  first  or  any  subsequent 
year,  to  vacate  the  agreement     And  the  agreement 
contained  various  minute  regulations  and  stipulations 
as  to  the  government  and  management  of  the  school ; 
and  that  the  master  should  occupy  the  school  and 
school-house,  and  reside  in  the  latter  during  his  re- 
maining master  of  the  school,  and  keep  the  same  in 
good  tenantable  repair  and  condition,  and  pay  and  dis- 
charge all  rates  and  assessments  in  respect  thereof,  and 
should  quit  and  deliver  up  the  school  and  school-house 
upon  six  calendar  months'  notice,  at  the  end  or  ex- 
piration of  such  year,  in  tenantable  repair  and  condi- 
tion, and  thenceforth  cease  to  be  master  of  the  school, 
and  certain  other  terms  as  to  the  master's  quitting ;  and 
that  Thomas  Howard  should  not,  in  consequence  of  his 
election  of  master,  have  or  claim  any  freehold  in  the 
school  and  school-house^  and  school  estate,  or 

any 
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1889.  any  part  thereof;  and  that  nothing  contained  in  the  said 
^"^V"^^  agreement  should  extend^  or  be  construed  to  extend,  to 
The  RoTSTON  any  other  part  of  the  trust  estate  than  the  aforesaid 
School.  school  and  school-house  with  the  qipurtenances ;  and 
that  Thomas  Howard  would  not,  at  any  time,  inters 
meddle  or  otherwise  interfere  with  the  other  part  of 
the  estate,  nor  with  the  rents  and  profits  thereof  bat 
that  the  trustees  for  the  time  being  should  have  the  full 
exclusive  power  and  entire  management  and  control 
thereof;  and  the  said  trustees,  in  consideration  of  the 
premises,  and  in  case  the  said  Thomas  Htmard  should, 
in  every  respect,  fulfil  and  keep  the  aforesaid  rules  and 
regulations  and  stipulations,  thereby  agreed  to  pay  and 
allow  to  him  the  yearly  sum  of  50/.  for  the  first  three 
years,  and  the  yearly  sum  of  75/.  for  each  and  every 
succeeding  year,  by  two  half  yearly  payments  on  the 
days  therein  mentioned." 

In  the  affidavit  filed  on  behalf  of  the  trustees,  who 
were  the  respondents,  it  was  stated, ''  that  they  had  served 
Mr.  Howard  with  a  notice  to  discontinue  the  office  and 
duties  of  schoolmaster,  because  the  trustees  were  dis-* 
satisfied  with  his  conduct ;  and  because  he  had  not  pro- 
cured a  surety  for  the  perfornlance  of  his  agreement ; 
and  because  he  refused  to  reside  in  the  school-house; 
and  because  he  refused  to  allow  the  trustees  and  their  • 
examiners  to  examine  the  scholars  at  the  times  men-* 
tioned  in  the  agreement,  in  a  room  in  the  school-house ; 
and  because  the  said  Thomas  Howard  did  not,  in  other 
respects,  conform  to  the  terms  of  the  agreement;  and 
because  said  trustees  deemed  it  essential  to  the  good 
government  of  the  school  and  estate  that  the  master 
should  in  all  respects  conform  thereto." 

Mr.  Pemberton  and  Mr.  Rogers^  in  support  of  the 
petition,  contendedi  that  the  trustees  had  no  right  to  im« 

pose 
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pose  on  the  fchoolmaater,  on  his  appointment,  the  tenni       18S9« 
of  his  giving  a  bond  to  perform  these  conditions.    That      -^y'^^ 
such  an  act  was  altogether  an  illegal  assumption,  on  the  The  Rotstom 
part  of  the  trustees,  of  a  visitatorial  power  which  was         ^  ^  * 
vested  in  the  Crown,  and  was  an  attempt  to  exclude  the 
jurisdiction  of  this  Court*     That  the  schoolmaster  had 
a  freehold,  both  in  his  office  and  in  the  estates,  which 
the  trustees  could  not  by  this  mode  of  dealing  deprive 
him  of.    IThe  Master  of  the  Rolls.    The  estates  are 
held  "  to  the  use  of  the  school,'*  and  not  to  the  use  of 
the  schoolmaster.]     That  the  grounds  stated  by  the 
trustees  were  not  sufficient  to  justify  his  removal ;  and 
further,  that  the  schoolmaster  had  a  right  to  the  whole 
revenue  after  keeping  the  school  in  repair,  and  that  the 
trustees  had  no  power  to  limit  his  salary. 

Mr.  Kindersley  and  Mr.  Jemmettj  contrdj  contended 
that  no  case  had  been  made  out  to  justify  the  interfer- 
ence of  the  Court ;  that  the  inhabitants,  except  the 
petitioners  and  the  schoolmaster,  were  satisfied  with  the 
conduct  of  the  trustees,  and  that  they  had  acted  rightly 
in  securing  the  proper  performance  of  his  duties  by  the 
schoolmaster,  by  stipulations  which  were  evidently  bene- 
ficial to  the  charity,  and  necessary  for  that  purpose. 

The  Master  of  the  Rolls  said  that  there  was  a  great 
deal  of  unnecessary  complaint  in  this  petition,  and  he 
must  refuse  the  principal  part  of  the  prayer.  That 
though  it  might  be  very  proper  that  many  of  the  regu- 
lations imposed  by  the  trustees  should  be  observed 
under  their  order  and  direction,  yet  that  it  was  not 
proper  to  enforce  them  in  the  way  which  they  had 
done  by  taking  a  bond  from  the  schoolmaster.  That 
the  trustees  had  exceeded  their  powers  though  they  had 
intended  what  was  perfectly  right;  that  he  could  not 
dismiss  the  petition,  but  must  refer  it  to  the  Master  to 

approve 
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18S!>.       approve  of  a  premier  scheme  for  the  managemeDt  of 
-^r^^^    the  school,  la) 

In  re  ^   ' 

The  R0Y8T011  

School. 

A  petition  of  appeal  was  presented  to  the  Lord  Chancellor  by  the 
trustees,  which  was  dismissed  on  the  S4th  of  AprU  1840,  on  the 
ground  that  the  act  of  parliament  of  the  52  6. 5.  c.  101.  predndes 
an  appeal  from  the  Master  of  the  Rolls  to  the  Lord  Chancellor. 

(a)  NoTB. — The  jurisdiction  of  the  Coort  in  cases  relating  to 
schools  has  been  considerably  extended  by  the  5  &  4  fid,  e.  77. 


A^^t\.  SMITH  V.  The  Earl  of  EFFINGHAM. 

The  priorities  TN 1 8 1 7  Mr.  Primrose^  who  possessed  real  estate  in  Nar-^ 
brancers  upon  y^»  granted  the  Plaintiff  a  personal  annuity  of  $SOL 
an  estate  were  ^  year,  which  was  further  secured  by  a  warrant  of  at- 

declared,  and  .        , 

a  receiver  ap-   tomey,  on  which,  in  the  same  year,  judgment  was  entered 

SrSnri?    up  and  docquetted.    The  annuity  falling  into  arrear.  the 

keep  down  the  Plaintiff  sued  out  an  elegitf  and  took  some  proceedings 

in  a  suit  to       thereunder,  and  brought  an  action  of  ejectment  in  order 

which  the  first  to  obtain  possession  of  the  Norfolk  property,  which  he 
incumbrancer  ,    1  .  1        «        j   1  j- 

was  not  a         was  prevented  domg,  as  be  alleged,  by  an  outstandmg 

party.    The     term.    In  the  mean  time,  and  in  December  1818,  Mr. 

first  incum-  '  ' 

brancer  filed  Primrose  granted  an  annuity  to  a  Mr.  Brawti^  and  se» 

the  receWer  ^^^^  it  on  his  real  estates  by  a  demise  thereof  to  a 

and theseveral  trustee  for  ninety-nine  years;  and  subsequently  to  1818 

former  suit,  he  granted  several  other  annuities  to  persons  named 

to  establish  his  Waite^  Pearsoth  and  Brydges. 

priority,  and 

praying  **  that 

if  necessary  A  trust  deed  was  executed  in  1821,  by  Mr.  Pnmrose 

might  be  taken  tothe  Earl  ot  Effingham,  And  other  persons  on  certain 

as  supple-  trusts 

mental  to  the 

first.*'  The  Plaintiff  in  the  second  suit  moved  for  an  injunction  to  restrain  the 
receiver  from  making  any  further  payments  to  the  other  incumbrancers:  Held  inre- 
cular,  and  that  he  ought  to  have  applied  in  the  first  suit  for  leave  to  enforce  his 
Tepl  remedies;  Held  also,  that  the  Court  would  not  on  this  occasion  determine 
whether  this  was  to  be  taken  as  a  supplemental  bill. 
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trusts  for  his  creditors,  which  trusts  were  unknown  to  the        1889. 
Plaintiff;  the  trustees  entered  into  possession.  ^^^^^ 

V. 

In  1829  BtydgeSf  the  last  annuitant,  filed  his  bill  in  ^rrwaniM. 
this  Court  against  the  other  annuitants  and  the  trustees 
under  the  creditors'  deed  of  1821,  but  omitted  all  men- 
tion of  the  Plaintiff  and  his  security ;  and,  in  effect,  he 
sought  to  have  the  several  incumbrances  paid  out  of  the 
estate  of  Mr.  Primrose.  In  this  suit  of  Bn/dges  v. 
Broom  the  priorities  of  the  several  incumbrancers  (omit- 
ting the  Plaintiff)  were  declared,  and  the  accounts  of 
the  receipts  of  the  trustees  of  the  creditors'  deed  were 
directed  to  be  taken ;  the  accounts  were  accordingly 
taken,  and  a  receiver  was  appointed  in  that  suit,  who 
was  directed  to  keep  down  the  incumbrances  accord- 
ing to  the  declared  priorities. 

In  1 839  the  Plaintiff  filed  this  bill  against  the  parties 
in  the  other  suit,  and  their  representatives,  and  against 
the  receiver,  alleging  that  he  had  been  ignorant  of  these 
proceedings,  that  the  parties  to  the  other  suit  had 
notice  of  his  claim,  but  had  fraudulently  omitted  making 
bim  party  to  their  suit,  and  that  he  was  prevented  having 
the  benefit  of  his  judgment  by  reason  of  the  outstanding 
term :  and  he  prayed  that  he  might  be  declared  first  incum- 
brancer on  the  premises, — for  payment  of  the  arrears 
thereout,  and  that  the  receiver  might  pay  over  the 
balance  in  hand,  and  might  be  restrained  from  making 
any  further  payments  unto  the  Defendants ;  "  and  that, 
if  necessary,  this  bill  might  be  taken  to  be  a  bill  in  the 
nature  of  a  bill  of  review  of,  or  of  a  bill  supplemental 
to'^  the  former  cause. 

Mr.  Pemberton  and  Mr.  WiUcock  now  moved,  on  behalf 
of  the  Plaintiff,  in  the  second  suit  only,  for  an  injunction 
restraining  the  receiver  from  making  any  further  pay- 

Vot,  II.  R  ments 
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1839.        ments  to  any  of  the  Defendants  until  further  order. 
-^T^^^^     They  contended  that  the  Plaintiff,  the  first  incumbrancer 

Smith  ^ 

0.  who  had  been  purposely  omitted  from  the  previous 

Tte  Earl  of  g^it^  jj^^j  ,j^^  ^  yjgj^^  ^  preyent  further  payments  being 
made  to  his  prejudice  to  the  subsequent  incumbrancers. 
They  cited  Lewis  v.  Ijord  Zouche  (a),  where  a  judg^ 
ment  creditor  filed  a  bill  against  the  owner  of  the  estaite 
and  the  receiver  in  another  suit  who  had  been  ordered 
to  keep  down  the  previous  incumbrances,  and  it  was 
held  regular,  and,  on  motion,  the  receiver  was  ordered 
to  pay  the  surplus  into  Court  in  the  second  suiL 

Mr.  KindenUy  and  Mr.  Parry y  for  the  Earl  of  Ef- 
Jingham  and  other  Defendants. 

« 

Mr.  Tredaoe  and  Mr.  Piggott^  for  Brtram^  contended 
that  this  application  for  an  injunction  against  an  officer 
of  the  Court  was  irregular ;  that  it  was  abo  irregular  to 
make  it  in  a  different  suit  from  that  in  which  the  receiver 
had  been  appointed ;  that  the  outstanding  term  stated  in 
the  pleading  was  subsequent  in  date  to  the  judgment, 
and  therefore  did  not  affect  it;  that  there  was  there- 
fore no  impediment  to  the  Plaintiff's  recovering  at  law ; 
and  that  the  Plaintiff  ought  to  have  obtained  the  usual 
order  in  the  other  suit  to  be  examined  pro  interesse  suo 
before  the  Master. 

They  also  suggested  that  the  Plaintiff's  security  was 
usurious :  they  cited  Bemey  v.  SeaoeU.  (b) 

Mr.  PembertoTif  in  reply,  contended,  that  from  the 
frame  of  the  prayer,  this  suit  must  be  considered  sup- 
plemental to  the  former,  and  that  the  application  was 
coiisequendy  r^lar. 

(a)  S  Sim.  588.  (b)  1  Jacob  ^  Walker^  647. 
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The  Master  of  the  Rolls. 

It  appears  to  me  that  this  motion  is  incorrect  in  point 
of  form* 


The  Plaintiff  is  a  creditor,  by  elegit^  of  Mr.  Primrose^ 
and  I  do  not  find  that  there  are  any  obstacles  which 
prevent  his  proceeding  to  enforce  his  remedy  at  kw 
except  these, — first,  it  is  alleged  that  there  is  an  out- 
standing term,  and  secondly,  that  a  receiver  has  been 
appointed  in  the  other  suit.  If  the  appointment  of  the 
receiver  were  the  only  obstacle  the  proper  remedy  would 
be  for  the  party  to  ask  leave  in  the  other  suit  to  enforce 
his  legal  remedies,  and  not  to  apply  for  an  injunction  in 
a  different  suit 

With  respect  to  the  outstanding  term,  it  does  appear 
firom  some  statement  which  has  been  made  at  the  bar, 
that  there  is  an  outstanding  term  prior  to  the  judgment 
under  which  the  Plaintiff  claims ;  but  then  it  clearly 
appears  that  this  is  not  the  outstanding  term  stated  in 
the  bill,  which  appears  to  be  subsequent  to  the  judg- 
ment, and  the  prior  term  is  not  therefore  the  one  alleged 
against  the  Defendants  in  this  case,  and  they  have  not 
had  the  opportunity  of  meeting  it.  In  this  state  of 
things,  it  does  not  appear  on  the  record  as  it  stands,  that 
the  Plaintiffs  are  entitled  to  the  relief  now  asked.  It  is 
said  that  this  bill  may  be  considered  as  supplemental 
to  the  other  suit,  as  it  prays  "  that  if  necessary  it  may 
be  taken  to  be  a  bill  in  the  nature  of  a  bill  of  review 
of,  or  of  a  bill  supplemental  to  "  the  other  cause.  No 
doubt  the  Court  must  some  time  or  other  determine  this 
point,  when  all  the  parties  are  here;  but  it  is  not  a 
question  to  be  determined  now  or  to  be  assumed  on  this 
occasion  in  favour  of  the  Plaintiff;  the  case,  therefore, 
amounts  to  this,  that  an  elegit  creditor  comes  to  stay  the 
execution  of  an  order  in  another  suit.     I  will  not  say 

22  2  that 


1839. 


SmTH 

The  Earl  of 
ErnNGHAX. 
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that  this  Plaintiff  may  not  be  ultimatdy  entitled  to  the 
relief  be  asks,  nor  can  I,  in  the  present  state  of  the  case, 
enter  into  the  question  of  usury,  but  I  think  that  this 
Erri^HAu    ^^^^  ^  irregular,  and  must  be  refused,  with  costs. 


Smith 

V. 

The  Earl  of 


1840. 
Nov.  9. 


HASLAR  V.  HOLLI& 

rilHE  Master  ^  tie  Rolls,  in  this  case,  stated  his 
'*'  opinion  that  a  notice  of  motion  for  liberty  to  file  a 
supplemental  answer  should  specify  the  new  facts  in- 
tended to  be  introduced,  and  that  a  notice  of  motion  for 
liberty  to  file  a  supplemental  answer,  stating  **  certain 
JactSf*'  was  not  regular. 

Mr.  Pemberton  for  the  motion. 


1859. 


EATON  V.  SMITH. 


^T^E  testator  gave   his  personal  estate  to  Robert 

'^    Smith  and  William  Baker,  upon  trust  to  sell  and  get 

in,  and  stand  possessed  thereof  in  trust  for  his  children 

(except 


A  testator 
^ve  bii  re- 
fiduary  pro- 
perty to  two 
trastees  for 
his  children, 
except  John 

who  had  misconducted  himself;  but  the  testator  trusted  his  conduct  would  change, 
and  he  gave  kit  trtttees  and  the  survitort  of  them^  and  the  executors  and  admini- 
strators of  such  survivor,  power  to  give  to  John  an  eoual  share  with  his  brothers  and 
sisters.  He  appointed  the  two  trustees  executors,  and  by  a  codicil  appointed  a  third 
executor;  one  alone  proved  the  will,  and  the  others  renounced.  In  a  state  of  facts 
brought  into  the  Master's  office,  the  sole  executor  and  trustee  stated  that  Jokm  had 
conducted  himself  to  his  satisfaction,  and  in  such  a  manner  as  to  entitle  him  to  an 
equal  share :  Held,  that  the  sole  executor  bad  power  to  appoint,  and  had  well  ap- 
pointed a  chare  to  John. 


CASES  IN  CHANCERY.  SS7 

(except  John).   He  then  proceeded  to  say  that  the  name        18S9. 

of  his  son  John  EaUm  had  been  purposely  omitted 

in  consequence   of  his  misconduct,  and  he   <Uhere- 

fore  left  him  the  sum  of  SU\  but  in  the  hope  that  his 

conduct  as  he  advanced  in  years  might  change,  and  that 

he  would  behave  and  demean  himself  towards  his  brci- 

thers  and  sisters  with  that  kind  affection  and  tenderness 

which  was  due  to  them,  and  ,with  respect  towards  his 

(the  testator's)   executors    and  trustees   thereinbefore 

named,  he  thereby  gave  and  granted   unto  his  said 

trustees,  and  the  survivors  of  them,  and  the  executors 

and  administrators  of  such  survivor,  full  power  and 

authority  to  permit  his  son  John  to  have  an  equal  share 

of  his  said  estate  and  effects  with  his  brothers  and 

sisters.'' 

By  a  codicil,  the  testator  appointed  William  Monsdale 
^<  to  be  an  executor  of  his  said  will  jointly  with  Bobert 
Smith  and  William  Baker  therein  named." 

On  the  testator's  death  Baker  renounced  and  Mons' 
dale  declined  proving,  whereupon  the  testator's  wUi  was 
proved  by  Bobert  Smith  alone,  power  being  reserved 
to  Monsdale^  in  the  usual  way,  to  come  in  and  prove.  A 
bill  having  been  filed  for  the  administration  of  the  testa- 
tor's estate,  the  business  of  the  testator  was  carried  on 
under  the  sanction  of  the  Court,  authority  for  which 
was  given  to  the  trustees  by  the  will.  The  testator's 
sons  John  and  George  superintended  the  management 
of  the  business,  and  had  an  allowance  made  them  by 
the  Court  for  their  trouble* 

In  a  report  of  the  Master,  dated  January  1828,  he 
certified  that  a  state  of  facts  had  been  brought  in  by 
Bobert  Smithy  the  only  actmg  executor  of  the  will  of  the 
testator,  which   stated  as  follows:  —  <*That  the  said 

B  S  business 
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1889.  business  so  carried  on  under  the  superintendence  of  the 
said  Defendant  John  Eaton  had  been  conducted  by  the 
said  Defendant  to  the  satisfaction  of  him  the  said  Robert 
Smitkj  and  to  great  advantage ;  and  that  the  said  John 
Eaton  had  in  all  respects  demeaned  and  conducted 
himself  so  well  and  properly,  and  in  such  manner  to 
merit  the  confidence  of  the  said  Robert  Smithy  and  so  as 
to  entitle  him  the  said  John  Eaton  to  an  equal  share  of 
the  said  testator's  estate  and  effects,  \vith  his  said  bro- 
thers and  sisters."  Robert  Smith  had  made  to  John  Eaton 
advances  on  account  of  his  share  of  the  testator's  estate, 
but  no  formal  admission  had  been  made  by  Robert 
Smithf  permitting  him  to  have  an  equal  share  with 
his  brothers  and  sisters. 

In  September  1828  John  Eaton  died. 

The  cause  now  came  on  for  further  directions,  and  the 
question  was,  whether  John  Eaton  was  entided  to  an 
equal  share  in  the  testator's  estate  with  his  brothers  and 
sisters. 

William  Baker  was  stated  to  be  dead  and  WHUam 
Monsdale  to  be  living. 

Mr.  Tinney  and  Mr.  Girdlestonet  for  the  Plaintifis, 
the  other  children  of  the  testator,  contended  that  the 
power  given  to  the  trustees  could  not  be  executed  by 
Smith  alone,  that  this  was  a  personal  discretion  given 
by  the  testator  to  his  trustees  which  could  not  be 
executed  by  the  Court  or  the  acting  trustee  alone.  [Hie 
Master  of  the  Rolls.  Can  that  be  so  ?  The  authority 
is  given  to  the  trustees  and  the  survivor  of  them,  and 
the  executors  and  administrators  of  the  survivor.] 
Here  neither  the  trustees  nor  the  survivors,  nor  the 
executors  nor  administrators  of  the  survivor  have  exe- 
cuted 
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cated  the  power:  besides  this,  the  object  of  the  discre-        1889. 
tion  is  deady  and  the  power  is  therefore  terminated. 

Mr.  KindersUy  and  Mi\.  J.  Moore^  for  the  executors, 
and 

Mr.  J.  CampbeUy  for  the  representatives  of  J.  Eatorij 
were  not  heard  by 

The  Master  <^  the  Rolls,  who  said  that  the  inten- 
tion of  the  testator  was  clearly  that  his  son  John  should 
have  the  opportunity  of  redeeming  himself  by  his  after 
good  conduct,  and  which  it  was  clear  he  had  done  to  the 
satis&cdon  of  Mr.  Smithy  the  acting  trustee ;  and  that 
under  the  circumstances  he  must  hold  that  Smith  had 
approved  of  his  conduct,  and  had  executed  the  power 
which  was  vested  in  him,  and  that  the  representatives  of 
John  Eaton  were  therefore  entitled. 


NELSON  V.  BRIDGES.  Nov.  is. 

IN  Tdrwxry  1888  the  Defendant  Bridges  entered  into  Remedy  by 
a  verbal  contract  by  which  he  agreed  to  grant  to  burlfSr  a^ 
the  Plaintiff,  Nelson^  the  right  of  raising  the  stone  under  a  decree  for  spe- 
plot  of  1026  square  yards  of  his  land  at  a  fixed  rent  per  an<^^or^the* 
yard ;  the  Plaintiff  entered  and  part  performed  his  agree-  damagw  o<i- 
ment,  but  Bridges  disregarding  this  arrangement,  in  the  the  Plaintiff  by 
following  year  agreed  to  let  the  same  land  to  the  De-  {J'^jhe'D^'*^" 
fendant  WoodBoard  for  similar  purposes,  and  he  brought  fendant^p^n- 
an  action  of  ejectment  against  the  Plaintiff  to  turn  him  f^^^ffh^ 

out  of  possession.  subject-matter 

of  the  suit. 

In  June  1884  the  Raintiff  filed  his  bill  against 
Bridges  and  Woodward  for  a  specific  performance  of 

R  4  the 
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1839.        the  agreement,  and  for  an  injunction  to  restrain  the  ac- 
^"tr^^^*^     tion  at  law. 

Nelson 

V, 

BitioGEs.  ipjjg  Plaintiff  had  been  prevented  applying  to  the 

Court  for  an  injunction  to  restrain  the  action  at  law  id 
consequence  of  the  case  stated  by  the  Defendant's  answer; 
the  result  was,  that  the  action  proceeded  and  the  De- 
fendant Bridges  recovered  possession  of  the  land  in  May 
1835,  upon  which  Woodward  entered  and  commenced 
working  a  considerable  portion  of  the  quarry;  and  in 
April  1837  a  decree  for  a  specific  performance  was 
pronounced. 

The  Plainti£^  in  18S8,  filed  a  supplemental  bill 
against  Bridges  and  Woodwardj  stating  these  facts  and 
praying  for  a  reference  to  the  Master  to  ascertain  the 
amount  of  the  loss  and  damage  sustained  by  the  Plain- 
tiff by  the  conduct  of  the  Defendants  in  the  bill  set 
forth,  and  that  the  amount  might  be  paid  to  the  Plain- 
tiff by  the  Defendants.  The  case  now  came  on  for 
hearing. 

Mr.  Pemberton  and  Mr.  Elmsley^  for  the  Plaintiff,  con- 
tended that  the  relief  now  asked  was  merely  consequent 
on  the  relief  granted  by  the  original  decree ;  that  from 
the  additional  circumstances  having  taken  place  pend- 
ing the  suit  they  could  not  be  then  brought  before  the 
Court  upon  the  original  bill. 

That  the  Plaintiff  after  the  decree  in  equity  had  no 
more  than  an  equitable  right,  and  that  a  court  of  law 
would  not  take  cognizance  of  the  fact  of  the  part  per- 
formance of  the  agreement  so  as  to  take  the  case  out  of 
the  Statute  of  Frauds ;  that,  as  the  Plaintiff  could  not 
maintain  an  action  at  law  for  damages,  he  was  entitled 
to  apply  to  this  Court  for  equitable  relief. 

Mr. 
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Mr.  Richards  and  Mr.  L,  Wigram^  contrd*  18S9. 

This  is  a  mere  suit  for  damages  which  the  Court  will  Nelson 
not  entertain,  the  proper  remedy  being  by  an  action  at  Briuom. 
law,  it  being  the  legitimate  province  of  a  jury  only  to 
assess  damages.  If  the  agreement  had  been  in  writing 
the  Plaintiff  might  have  originally  proceeded  at  law  for 
damages,  and,  after  the  decree  for  specific  performance 
which  declared  that  the  Plaintiff  was  entitled  to  the 
specific  performance  of  the  agreement  for  a  licence  to  get 
stone  and  referred  it  to  the  Master  to  settle  the  terms  of 
the  licence,  the  Plaintiff  might  have  perfected  the  decree 
and  obtained  the  licence,  which  would  have  been  ante- 
dated, and  he  might  then  have  brought  his  action  at  law. 
In  a  recent  case  before  the  Lord  Chancellor  of  Mundj/y. 
Joliffe  (a),  which  was  a  suit  for  the  specific  performance 
of  an  agreement  for  a  lease,  the  term  agreed  to  be 
granted  expired  before  'the  decree  was  pronounced,  and 
the  Lord  Chancellor  directed  the  lease  to  be  antedated 
Jn  order  to  give  the  Plaintiff  a  remedy  on  the  covenants 
on  the  very  ground  that  damages  could  not  be  obtained 
in  equity.  If  this  bad  been  done  in  the  present  case, 
IV%XKtoar£2  would  be  treated  as  a  mere  trespasser,  and 
an  action  at  law  would  lie  against  him.  As  to  Bridget^ 
be  has  received  no  part  of  the  profits  of  the  stone  which 
has  been  worked,  he  is  not  therefore  answerable  in  this 
suit.  This  is  not  a  suit  for  an  account  of  the  profits 
received  by  the  Defendants,  but  expressly  asks  for  a 
reference  to  the  Master  to  ascertain  the  damage  sus* 
tained  by  the  Plaintiff. 

The  Plaintiff  is  also  barred  by  his  acquiescence  in 
granting  to  Woodward  a  right  of  way  over  his  land  from 
the  quarry  to  enable  him  to  work  it. 

Mr. 

(a)  ^00. 5th  and  Z)«r.34tb,  1839. 


S4S 


CASES  IN  CHANCERY. 


1899. 


Mr.  Pembertanj  in  reply- 

What  is  now  asked  on  behalf  of  the  Plaintiff  is 
merely  inddentai  to  the  original  relief  and  which  he 
could  not  obtain  at  the  first  hearing  because  the  &cts 
took  place  pending  the  suit  and  could  only  haye  been 
brought  forward  by  supplemental  bill*  If  these  facts 
had  been  known  at  the  former  hearing  the  decree  would 
have  been  for  a  specific  performanceof  the  agreement  with 
an  inquiry  as  to  the  injury  sustained  up  to  that  time ;  this 
case  therefore  is  not  like  a  bill  for  damages,  but  is  supple- 
mental to  the  decree  pronounced.  In  a  case  in  which 
the  Court  entertains  jurisdiction,  the  whole  relief  must 
be  had  here,  and  a  party  would  not  be  allowed  to  obtain 
part  of  his  remedy  here  and  part  in  a  court  of  law.  In 
the  present  case  the  Court  has  assumed  an  equitable 
jurisdiction,  and  the  Plaintiff  is,  therefore,  entitled  to  be 
recompensed  for  the  loss  he  has  sustained  to  be  as- 
certained by  means  of  a  reference  to  the  Master.  If  the 
subject  of  the  agreement  had  been  land,  the  Plaintiff 
would  have  been  entitled,  as  of  course,  to  an  account  of 
the  rents  and  profits :  here  the  profits  are  not  the  rent, 
but  the  loss  from  the  abstraction  of  the  stone,  which  the 
Master  can  as  easily  ascertain.  The  Court  frequendy 
refers  it  to  the  Master  to  inquire  into  the  amount  of 
damages,  as  in  Denton  v.  Stewart  {a) ;  so  in  the  cases  of 
an  alleged  trespass  by  an  officer  of  the  Court,  where  the 
Court  will  not  permit  an  action  at  law  to  proceed,  but  re- 
fers it  to  the  Master  to  settle  the  amount  of  damages,  {b) 


The  Master  of  the  Rolls. 

It  has  already  been  declared  that  the  Plaintiff  is  en- 
titled to  a  specific  performance  of  the  agreement;  but 

pending 


(a)  1  CoXf  258.  1  Keen^  749.  and  the  cases  there 

\h)  See  ChaUe  v.  Pkkeringy     cited. 
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pending  the  proceedings,  the  very  subject  of  the  agree- 
ment»  to  which  the  Plaintiff  has  by  the  decree  been 
declared  entitled,   has  been   abstracted.     The  stone, 
or  a  quantity  of  the  stone,  which   the   Plaintiff  had 
obtained  a  licence  to  quarry,  has  actually  been  taken 
away  by  the  Defendant   Wcrdmorthj  so  that,   while 
the  performance  of  the  agreement  has  been  resisted 
and  delayed  by  the  Defendants,  they,  or  one  of  them 
at  least,  has  taken  away  a  portion  of  the  very  subject 
matter  of  the  suit,  and  the  Plaintiff  has  been  thereby 
ibr  ever  deprived  of  the  full  benefit  of  his  contract     If 
that  circumstance  had  been  known  at  the  first  hearing, 
I  cannot  have  the  least  doubt  but  that  the  Court  would, 
in  the  exercise  of  its  jurisdiction,  have  put  in  a  due 
course  of  investigation  the  question  of  the  amount  of 
compensation  which  ought  to  be  made  to  the  Plaintiff. 
This  matter,  it  appears,  was  not  brought  to  the  attention 
of  the  Court  at  that  time,  and  a  supplemental  bill  is 
now  filed  by  the  Plaintiff  for  the  purpose  of  obtaining 
compensation.    It  is  said  that  such  compensation  might 
originally  have  been  had  at  law,  or,  if  not,  that  at  least 
it  might  have  been  obtained  at  law  by  perfecting  the 
decree  for  the  specific  performance  of  the  agreement  in 
some  particular  form.     I  am  of  opinion  that  it  is  not 
necessary  for  this  Court  when  it  has  once  entertained 
jurisdiction  in  a  case  to  resort  to  that  circuitous  mode  of 
giving  relief;  I  think,  moreover,  that  if  this  matter  had 
been  before  the  Court  at  the  first  hearing,  it  would  have 
been  put  in  a  proper  train  of  investigation.    Under  these 
circumstances  therefore  it  appears  to  me  th^t  the  Plain- 
tiff is  now  entitled  to  relief,  but  the  form  in  which  that 
relief  is  to  be  given  is  certainly  a  matter  of  very  serious 
consideration.     I  think  that  the  amount  of  what  is  due 
to  the  Plaintiff  ought  to  be  ascertained  by  means  of  an 
action  at  law,  and  I  do  not  clearly  see  how  it  can  be 
satisfactorily  done  in  any  other  way.     In  this,  and  per- 
haps 


1889. 


Nelson 
Bridoes. 


Nki.son 


Briugks. 
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1839.       haps  in  all  other  cases,  the  profit  made  by  the  Defend- 
ant is  not  the  measure  of  the  damages  done  to  the 
V.  Plaintiff,  for  we  find  that  the  quarry  was  not  worked  in 

n  way  to  make  the  most  of  it ;  Mr.  Bridgesj  thinking 
the  validity  of  the  licence  which  he  had  given  to 
Wordsworth  to  be  doubtful,  discouraged  his  working  it 
|iending  the  proceedings,  so  that  Wordsworth  took  only 
that  stone  which  it  was  convenient  for  him  to  take^  and 
he  did  not  therefore  work  it  in  the  profitable  way  in 
which  the  Plaintiff  would  have  worked  it.  It  i^pears  to 
me  that  the  Defendants  are  correct  when  they  say  that 
this  is  a  case  of  damages  and  not  of  account,  because 
it  is  to  recover  something  which  cannot  be  ascertained 
by  taking  an  account  of  the  profits  made,— -it  is  to  ascer- 
tain the  amount  of  the  loss  which  the  Plaintiff  has  sus- 
tained  by  being  prevented  doing  that  which  it  has  been 
declared  he  was  entitled  to  do.  I  think  the  proper 
mode  of  assessing  the  amount  of  the  damage  will  be  to 
require  the  Defendants  to  admit  such  facts  as  are  neces- 
sary, and  to  allow  the  Plaintiff  to  bring  an  action  to 
ascertain  quantum  datnnificatus. 


Extract  from  Decree. 


Decree,  that  the  Plaintiff  and  Bridget  do  proceed  to  an  action 
on  the  following  issue,  namely,  ""  What  is  the  amount  of  the  Ion 
and  damage  sustained  by  the  Plaintiff  in  his  trade  or  business  of 
mason  and  stone  delver,  or  otherwise,  by  reason  or  in  consequence 
of  the  non-performance  and  breach  by  the  said  Defendant  of  the 
agreement  entered  into  by  him  the  Plainti^*'  [stating  it],  and  the 
Defendant  was  ordered  to  admit  the  agreement,  that  the  Plaintiff 
was  lawfully  {Possessed  and  in  the  occupation  of  the  ground,  and 
was  wrongfully  turned  out  of  possession  by  the  Defendant. 
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STEAD  V.  NELSON.  ^'ov.  is. 

N  the  marriage  of  Joseph  Waterworth  with  Julia  Freeholds 
Booiky  in  November  1831,  a  freehold  estate  was  by  lease  anS^ 
conveved  by  lease  and  release  to  two  trustees  and  their  release,  to 

trustees  to  the 

beirs,  **  To  the  use  of  the  said  Jidia  Booth  for  and  use  of  a  feme 
during  the  term  of  her  natural  life  to  and  for  her  own  «>«^'-'/«'  *>«' 

^^  separate  use 

sole  and  separate  use  and  benefit,  or  to  the  use  of  such  for  life,  or 
person  or  persons  as  the  said  Julia  Booths  by  writing  g||^|^  person 
under  her  hand  and  seal^  should  at  any  time  during  her  &»  ^he  should 

by  writins 

intended  coverture  direct  or  appoint ;  and  in  default  of  sealed,  &c. 
such  direction  or  appointment,  then  in  trust  to  pay  the  ?PI^^*"^>  ^"^ 
rents,  issues  and  profits  of  the  said  hereditaments  and  appointment 
premises  into  the  proper  hands  of  the  said  Jidia  Booth,  J{J J'rents'uf "^ 
or  otherwise  to  permit  her  to  receive  the  same  for  and  her  for  her 
during  her  natural  life,  to  and  for  her  sole  and  separate  ^-^e  husband 

use,  wholly  and  independendy  of  the  said  Joseph  Water'  *"^  y^^^  ^X 
»         1        1  t  .     1  L      wnting  not 

worthj  and  without  the  same  being  subject  to  his  debts  under  seal,  for 

or  engagements ;  and  the  receipts  of  the  said  Jidia  Booth  l^^^^^^^^ 
alone,  notwithstanding  her  coverture,  were  thereby  de-  undertook  to 
dared  to  be  good  and  sufficient  discharges  for  so  much  g^ortgage  of 
of  the  said  rents  and  profits  as  should  therein  be  the  property 
acknowledged  or  expressed  to  be  received;  and  from  The  husband  ' 
and  after  the  decease  of  the  said  Julia  Booths  to  the  use  died  and  no 

mortgage  had 

of  the  said  Joseph  Waterworth  for  life,''  with  remainder  been  executed: 
to  the  use  of  the  children  of  the  marriage,  with  remain-  ^^wment  wm 
der  to  the  use  of  such  persons  as  Julia  Bpoth  should  binding  upon 
by  instrument  sealed  and  delivered  in  the  presence  of  ^^^  ^ 

two  or  more  credible  witnesses  appoint,  and  in  default 
thereof  to  the  use  of  her  brothers  and  sisters. 

In  March  18S8  Joseph  Wateruxnrth  and  Julia  his 
wife  borrowed  250U  from  a  Mr.  Marshall^  and  there- 
upon 
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1 839*  upon  Mr.  and  Mrs.  Stead,  by  indentures  of  lease  and 
release  and  i^pointment,  appointed  and  released  the 
property  in  question  to  Marshall  in  fee»  by  way  of  mort- 
gage} to  secure  the  250/. 

'  In  September  1835  Josejph  WateroDorth  and  Jtdia  liis 
wife  borrowed  120/.  from  the  Plaintiff,  for  which  they 
gave  their  joint  and  several  promissory  notCy  and  they 
thereupon  signed  and  delivered  to  the  Plaintiff  a  memo> 
randum,  not  under  seal,  whereby  they  agreed  when  re- 
quested to  "  appoint,  grant,  release  and  \conyey  in 
mortgage"  the  property  comprised  in  the  settlement 
unto  the  Plaintifl^  his  heirs  and  assigns  for  ever,  and 
that  they  would  enter  into  aU  the  usual  and  reasonable 
mortgage  covenants ;  they  also  undertook  to  insure  the 
life  of  Mrs.  fVaferooorth  for  the  purpose  of  better  secur- 
ing the  120/. 

Mr.  JVaterworth  died  in  1836  leaving  two  children, 
and  his  assets  were  found  insufficient  to  pay  his  debts. 
MarshalPs  debfwas,  however,  paid  by  means  of  a  policy 
which  had  been  effected,  and  the  remainder  out  of  Mr. 
WaterwortVs  assets. 

The  Plaintifi^s  debt  remaining  unpaid,  he  filed  this 
bill  against  Mrs.  Julia  Waterworth^  who  had  married 
Mr.  Nelsouj  and  against  her  husband,  and  a  second  in« 
cumbrancer,  praying  a  declaration  that  he  was  in  equity 
entitled  to  a  valid  mortgage  of  the  property,  and  that) 
subject  to  the  interest  pf  the  children  and  by  virtue  of 
the  memorandum,  he  was  entitled  to  an  equitable  lien 
upon  the  said  property,  and  for  an  account  and  conse- 
quential relief. 

There  was  another  question,  whether  the  Plaintiff's 
security  was  entitled  to  priority  over  one  subsequent 

in 
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in  date  of  a  Mr.  ToUoUj  who  had  taken  his  mortgage        1889. 
with  notice  of  the  Plaintiff's  charge^  but  who  had  got  in 
an  outstanding  term. 

Mr.  Pemberton  and  Mr.  K.  Parker^  for  the  Plaintiff, 
contended  that  the  agreement  was  binding  on  the  wife, 
for  that  the  property  being  settled  to  her  separate  use 
she  was  to  all  intents  and  purposes  to  be  considered 
with  respect  to  it  as  9k  feme  sole;  in  that  view  the  agree- 
ment was  binding  on  her,  and  on  her  separate  property, 
over  which  she  had  not  been  deprived  of  the  power  of 
anticipation;  that  even  if  the  instrument  were  defec- 
tive in  form,  this  Court  would  aid  it  in  favour  of  a  pur- 
chaser for  valuable  consideration. 

That  this  case  was  like  Witts  v.  D(ttMns{a\  where 
property  had  been  settled  during  the  joint  lives  of  the 
husband  and  wife,  upon  trust  for  such  person  as  the 
wife  should  appoint,  and  in  default  to  the  separate  use 
of  the  wife,  and  an  agreement  for  sale  eptered  into  by 
the  husband  and  wife  was  established  against  the  pur* 
chaser. 

Mr.  Kindersley  and  Mr.  Metcalfe^  contrd.  The  estate 
was  conveyed  to  trustees  to  the  use  of  Mrs.  Waterworth 
for  life  for  her  separate  use,  a  legal  estate  for  life  became 
therefore  vested  in  her,  which  could  only  be  parted  with 
by  the  due  execution  of  the  appointment  under  sealy  or 
by  the  usual  legal  modes  of  conveyance  of  a  Jetne 
caoerfs  estate.  Neither  of  these  have  been  done,  and 
the  instrument,  not  being  under  seal,  is  invalid  as  an 
execution  undei*  the  power. 

Again,  if  the  interest  for  her  separate  use  be  of  an 
equitable  nature,  that  equitable  estate  lasted  only  during 

the 

(a)  18  Fct.  501. 
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18S9.  the  life  of  her  husband,  so  that  in  this  yiew  of  the  case 
she  had  an  equitable  interest  during  the  joint  lives  of 
herself  and  husband,  with  a  legal  remainder  during  her 
own  life ;  and  this  reyersionary  interest  could  not,  ac- 
cording to  the  case  of  Siiffe  v.  Everitt  (a),  be  conveyed 
during  the  coverture. 

The  contract  of  a  married  woman  is  void,  and  so  far 
as  the  agreement  rested  in  contract  it  is  wholly  invalid 
against  Mrs.  Nelson. 

The  case  of  Witts  v.  Dcmkins  does  not  apply.  There 
the  husband  and  wife  offered  to  make  a  good  title  by 
fine  or  otherwise,  which  it  is  plain  they  might  do  by  the 
execution  of  the  power  of  appointment,  which  was 
vested  in  the  wife. 

JTie  Master  of  the  Rolls. 

This  estate  was  vested  in  Mrs.  Waterworth  for  her  life 
for  her  separate  use.  Now,  supposing  a  legal  estate  to 
have  been  vested  in  her,  a  court  of  law  would  take  no 
notice  of  the  words  ^^  for  her  separate  use,"  but  in  this 
Court  those  words  would  give  her  during  coverture  the 
same  right  over  the  estate  as  she  would  have  had  if 
she  had  been  ^ifeme  sole.  Having  that  right,  she  enters 
into  a  contract,  whereby,  in  consideration  of  a  sum  of 
120/.,  she  agrees  to  execute  a  mortgage  of  this  estate. 
That  which  was  vested  in  her  and  over  which  her  power 
extended  was  her  life  estate.  It  is  true  that  her  life 
might  be  prolonged  beyond  the  life  of  her  husband,  if 
so,  the  consequence  would  be,  that  she  would  then  have, 
both  in  equity  as  well  fas  at  law,  an  absolute  power  of 
disposition  over  that  life  estate,  and  I  cannot  say  that  I 
think  that  the  analogy  of  a  reversionary  interest  in  a 

chose 

(a)  1  Jfy.4*Cr.57. 
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chose  en  action  in  any  way  applies  to  this  case.     It  ap-        1839. 
pears  to  me  that  she  had  a  power  to  enter  into  this 
agreement,  which  must  be  specifically  performed  with 
costs,  and  it  must  be  declared  that  the  PlaintifPs  mort-      Nblson. 
gage  is  entitled  to  priority  over  that  of  Mr.  Tolsofi. 


Stead 

V. 


1840. 

MARTIN  V.  SWANNELL.  March  ii,  is. 

19. 

f¥lHE  testator  having  given  his  real  and  personal  estate  A  testator 
-*-    to  his  wife  for  life,  proceeded  to  make  a  distinct  gift  Sd^reonal 
as  follows :  —  "  And  from  and  after  the  decease  of  my  estate  to  his 
said  wife,  I  give,  devise  and  bequeath  all  my  aforesaid  and  after  her 

real  and  personal   estate,   unto  and  anumg  my  three  <lecca8c"unto 

,  ^      cr  g^jj  amongst 

children^  Phcebe^  Elizabeth  and  Tryce^  and  their  lawfid  his  three 
issuef  in  such  proportions^  manner  andform^  and  subject  ^^^T 
to  such  restrictionSf  charges  and  declarations^  as  she  my  and  their  law- 
said  wife  by  S^c.  S^c.  shall  appoint.*^     There  was  no  gift  guch^opw- 

over  in  default  of  appointment.  ^om»  manner 

and  form,  and 

subject  to  such 

The  testator  died  in  18»1,  leaving  his  wife  and  three  ^^wwife*^' 

children  surviving.  should  ap- 

point:" Held, 
that  in  default 
In  1833  the  testator's  daughter iPAei?i^  died,  leaving  a  of  appoint* 

son  and  two  daughters ;  and  subsequently  in  1835  the  children  took 

widow,  by  deed  reciting  the  death  of  Phcebe  leaving  ®*^*?  ^* 

children,  appointed  the  real  and  personal  estate  (ex-  appointment 

cept  one  acre  and   lOOL)   "  to  her  daughters  Phoebe  ^^^^^^ 

and  Elizabeth  J    and  to  her  son   TrycCj  and  the  heirs  heirs  of  her 

of  their  respective  bodies^  in  equal  shares,  as  tenants  ^Qy^i^ 

in  common;''  and  she  appointed  the  one  acre  and 

the  100/.   to   all  the  persons   objects  of  her  power 

as  joint-tenants,  and  to  their  heirs,   executors,    ad- 

VoL.  IL  S  ministrators 
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184>0*        ministrators  and  assigns,  and  if  need  be  to  the  heirs 


Mas  TIN 


of  their  bodies,  for  the  largest  estate  which  she  had  the 
v^       power  io  appoint;  and  the  share  of  PhcAe  she  de- 
SwAKNELL.    clared  was  to  be  subject  and  charged  with  the  pay- 
ment to   her  daughter   Wizaheth   of  600^,  and  she 
appointed  the  same  to  Elizabeth  accordingly* 

The  widow  died  in  1885,  and  a  bill  having  been 
filed  to  ascertain  the  rights  of  the  parties,  the  cause  now 
came  on  for  hearing. 

Mr.  KindersUy  and  Mr.  J3.  &  FoUettf  for  Tiyce  Martin 
the  heir-at-law  of  the  testator,  contended  that  the 
appointment  of  a  share  to  Phcebe  and  the  heirs  of  her 
body  was  invalid,  Phcebe  being  dead  at  the  time ;  and 
there  being  no  gift  over,  that  this  share  in  the  real 
estates  was  therefore  undisposed  of,  and  belonged  to  the 
heir-at-law  of  the  testator.  Botfle  v.  JTie  Bishop  qf 
Peterhonmgh  (a).  Butcher  v.  Butcher,  (ft) 

Mr.  Pemberton  and  Mr.  Webster^  for  the  testator's 
daughter  Elizabeth  and  her  husband,  admitted  the  inva* 
.  lidity  of  the  appointment  to  Phcebe,  and  contended  that 
there  was  a  gift  to  the  children  of  the  testator  in  tail,  sub- 
ject to  a  power  of  appointment  vested  in  the  widow.  They 
cited  Broom  v.  Higgs  (c),  He  Duke  of  Marlborough  v. 
Godolphin  ((/),  Harding  v.  Glyn  (e ),  Casterton  v.  Sutker^ 

land{g),  Ijpn  v.  Mitchell  {h),  Jesson  v.  Wright,  {i) 

• 

Mr.  Koe,  for  the  son  and  heir  of  Phcebe,  contended, 

that  she  took  an  estate  tail,  either  under  or  in  default 

of 

(a)  1  Vet.  jun.  S99.  ,g)  9  Vet.  445.,  Sug.  Pow.  6th 

(b)  9  Vet.  582.  edit.  176. 

(c)  8  Vet.  561.,  5  Vet.  506.  (A)  1  Mad,  467. 

id)  9  Ves.  61.  (i)  5  Maule^  S.  95.,  9  BIL  1. 

(r)  8  Vest  570. 
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of  i^pointment,  and  that  this  share  had  therefore  de- 
scended to  her  heir, 

Mr.  Tlnney,  for  the  younger  children  oi  PhcAe^  ad- 
mitted the  appointment  to  her  to  be  void,  but  con- 
tended, that  under  the  word  issue^  the  children  took  by 
purchase  destributively.  Hockley  v.  Mawbey.  {a) 

Mr.  Kinderdey  in  reply. 

The  Master  of  the  Rolls.  I  must  consider  the  ap- 
pointment to  Phcsbe  and  the  heirs  of  her  body  as  invalid, 
but  that  the  600/.  were  well  appointed.  The  only  remain- 
ing question  is,  whether  an  appointment  to  the  children 
of  PhcAe  would  have  been  a  good  appointment,  if  so, 
all  the  rest  will  follow. 
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Martin 

SWAMNSLL. 


The  Master  of  the  Rolls. 

In  this  case  the  widow  of  the  testator,  Robert  Martin^ 
has  not  duly  exercised  her  power  of  appointment,  as  to 
an  undivided  part  of  the  estate  devised  by  his  will,  and 
the  question  is,  to  whom  the  unappointed  share  belongs. 
[His  Lordship  stated  the  devise.] 

There  is  no  gift  in  default  of  appointment,  so  that 
the  right  to  the  unappointed  share  depends  entirely  on 
the  efiect  of  the  words  just  stated. 

A  devise  unto  and  amongst  the  three  children  and 
their  lawful  issue  would  entitle  the  three  children  to 
the  real  estate  as  tenants  in  common  in  tail.  To  the 
words  which  give  the  estate  are  immediately  subjoined 
words  creating  the  power  by  which  the  wife  is  enabled 

to 

(a)  1  Kff.jun.  142. 
S  2 


Mardi  19. 


Martin 
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1840.       to  nominate  and  determine  the  proportions,   manner 
and  formy  in  which  the  shares  are  to  be  taken,  and  the 
V.  restrictions,  charges  and  declarations,  to  which  they 

SwANNBLL.     ^^  ^^  ^  subjected ;  and  it  is  aigued,  that  the  words 

creaUng  thb  power  clearly  ^ew  an  intention  that  the 
issue  of  the  children  were  to  take  distributively  in  con- 
currence with  their  parents ;  that  all  persons  comprised 
within  the  meaning  of  the  word  **  issue,**  must  be 
deemed  to  be  distinct  objects  of  the  power;  and  that  as 
the  word  *^  issue'*  denotes  the  object  of  the  power,  it 
must  also  be  taken  to  denote  distinct  objects  of  the 
devise,  and  cannot  be  construed  as  a  word  of  limit- 
ation. 

The  case  of  Hockley  v.  Mawbey  (a)  was  cited  as  an 
authority  for  this  argument ;  but  in  that  case  the  devise 
was  to  the  testator's  son  Richard,  and  his  issue  law- 
fully begotten,  to  be  divided  among  them  as  he  should 
think  fit  The  issue  were  objects  of  the  power  to  be 
exercised  by  the  fiither ;  and  it  is  plain,  that  as  amongst 
themselves,  they  were  to  take  distributively.  In  the 
present  case  it  does  not  appear  that  the  testator  has 
employed  words  from  which  it  is  necessary  to  be  in- 
ferred,  that  the  children  and  all  their  issue  who  might 
come  into  esse  in  time,  were  to  take  concurrently  and 
distributively. 

Supposing  the  estates  given  to  be  estates  tail  in  the 
children,  the  issue  would  take  by  way  of  limitation ;  and 
the  parents,  having  estates  tail,  might  do  the  things  to 
which  the  power  extended ;  and  the  power  not  being 
exercised  by  the  widow,  I  think  that  the  words  giving 
the  estate  must  be  construed  in  the  ordinary  way,  and 
that  the  efiect  of  them  is  to  give  the  estates  tail  in  th« 
real  estate  to  the  children  of  the  testator. 

(a)  1  Ftf».  jun.  14S. 
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WARBURTON  v.  The  LONDON  and  BLACK-     Bee.  s, «. 

WALL  Railway  Company* 

I^N  the  16th  oi  November  this  bill  was  filed,  and  on  The  Plaintiff 

^■^  the  18th  the  Plaintifis  obtained  ex  parte  a  special  gpecial  injunc- 

injanction  restraining  the  Defendants  from  proceeding  tJ°J»  *?**  ^*'® 

in  their  excavations  near  the  Plaintiff's  houses.  subsequently 

filed  a  general 
demurrer^ 
On  the  25th  of  Naoember  the  Defendants  moved  be-  after  which, 

fore   the   Vice-Chancellor  to   dissolve  the  injunction,  dSJmurrcrljad* 

which  motion  was  standing  for  judgment.  been  set  down, 

the  Plaintin 
obtained  an 

On   the  26th   of  Naoember  the  Defendants  filed  a  orderofwurse 

to  amend, 
general  demurrer  to  the  whole  bill,  and  on  the  follow-  •<  without  pre^ 

iog  day  (the  27th  of  NovenAer)y  and  before  the  demurrer  ^n^n^tion  •" 
could  be  set  down,  the  Plaintiff,  upon  petition,  obtained  Held  regular. 
as  of  course  at  the  Rolls  an  order  *'  to  amend  their  bill  omrrer  the 
as  they  should  be  advised,  without  prejudice  to  the  ifi'  Pliuntiffmay, 

'    ^'      '        A'    .w  .    ca^         .   .1  beforcithas 

junction  issued  in  this  cause,  upon  payment  of  205.  costs,    been  ai^ed, 

and  undertaking  to  amend  within  three  weeks*  obtain  ui 

^  order  of 

course  to 

It  was  now  moved  on  behalf  of  the  Defendants  that  !!Tit"«.!Jf;«« 

only  question 

this  order  to  amend  should  be  varied  by  omitting  the  is,  what  costs 
words  '*  without  prejudice  to  the  injunction  issued  in  ^^^  that^^ 

this  cause."  pends  upon 

whether  the 
demurrer  has 

Mr.  Pemberton  and  Mr.  Bies.  in  support  of  the  mo-  ^^^^  ^^  ^*^^° 

t  or  not. 

tion,  contended,  that  by  obtaining  an  order  to  amend 

after  the  demurrer  had  been  filed,  the  Plaintiff  had  sub- 
mitted to  the  demurrer  and  admitted  that  there  was  no 
equity  to  sustain  the  bill,  and  that  consequently  there 
could  be  no  equity  to  support  the  injunction;  that  if 
the  demurrer  had  been  allowed  on  argument,  the  cause 

S  3  would 
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would  have  been  out  of  court,  and  the  injunction  would 
have  gone,  unless  the  Court  upon  an  examination  of  the 
merits  thought  fit  to  order  otherwise ;  that  consequently 
an  order  of  this  description  was  not  an  order  of  course, 
but  ought,  if  at  all,  to  have  been  obtained  on  a  special 
application  shewing  the  merits;  that  the  Plaintiff  by  his 
amendments  might  possibly  strike  out  the  very  bets  on 
which  hb  right  to  the  injunction  was  founded. 

Mr.  Kindersley  and  Mr.  G.  BusseU^  contra.  When 
an  injunction  has  been  granted  on  the  merits  a  motion 
to  amend  without  prejudice  to  it  is  a  motion  of  course : 
that  was  decided  in  Pratt  v.  Archer,  {a)  The  case  of  a 
common  injunction  is  different ;  so  far,  then,  the  order 
is  regular,  and  it  cannot  be  affected  by  the  demurrer 
which  has  never  been  set  down  for  argument. 

The  Court  will  never  suppose  that  the  Plaintiff  will, 
in  amending  the  bill,  strike  out  the  very  merits  which 
sustain  his  injunction. 

The  Defendants  are  irregular  in  asking  to  vary  the 
order :  the  proper  application  would  have  been  to  dis- 
charge it  altogether. 

Mr.  Pemberton^  in  reply.  The  Defendants  could  not 
discharge  the  order  altogether,  for  so  far  as  it  seeks 
liberty  to  amend,  it  is  regular. 

The  Master  of  the  Rolls. 

An  order  to  amend  will  not  prejudice  either  the 
special  or  common  injunction  (a),  and  it  would  be  so 
whether  the  words  ** without  prejudice"  were  inserted 

or 

(a)  \  S,  ^  S.  453,;  and  see      neral  Order  of  9th  May  1839, 
8  5iiiii.  488.  and  the  Second  Ge-      1  Beavan,  x. 
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or  not;  the  usual  course,  however,  is  to  insert  these 
words* 

Id  this  case  a  general  demurrer  has  been  interposed 
between  the  order  for  the  injunction  and  the  order  to 
amend ;  and  the  question  is,  whether  that  makes  any 
difierence.  It  is  said  that  the  order  to  amend  after 
demurrer  admits  there  are  no  merits ;  that  may  be  so  for 
some  purposes,  but  is  not  so  in  a  practical  sense. 

I  have  nothing  to  do  with  the  amendments  which  the 
Plainti£P  may  make ;  the  only  question  is,  whether  the 
order  has  been  regularly  obtained.  I  think  this  case 
has  occurred  before,  and  will  therefore  inquire. 
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7%^  Master  of  the  Rolls. 

I  do  not  think  that  the  order  is  irregular.  Whether 
expressed  to  be  without  prejudice  or  not,  an  order  to 
amend  does  not  affect  the  injunction.  When  a  de- 
murrer is  filed,  the  Plaintiff  is  nevertheless  at  liberty, 
before  it  has  been  argued,  to  obtain  an  order  of  course 
to  amend  his  bill,  and  the  amendment  will  not  prejudice 
the  injunction;  the  only  question  is,  the  amount  of  costs 
to  be  paid  by  the  Plaintiff,  and  that  depend^  on  whether 
the  demurrer  has  been  set  down  or  not.  This  motion 
is  irregular,  and  must  be  refused  with  costs. 


Dec.6» 


5  4 
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BUTTON  V.  BUTTON. 


A  testator        TJ  Y  his  will,  dated  in  1888,  the  testator,  after  giving 

save  one  W^k 

estate  to  "^  a  leasehold  and  his  household  goods,  monies,  &c 

i^t't^u^^  to  his  wife,  "  subject  to  the  payment"  of  certain  legacies, 
testators  wife  gave  as  follows :  —  *^  I  give  unto  my  brother  James 
life  an^aft^'^  Button  my  three  cottages  or  tenements,  situate  at 
her  decease  Castor  in  the  county  of  Lincoln^  upon  trust  to  pay  to 
eit^  to  Tko-  ^y  ^d    ^^^   ^iC^   Elizabeth  Button,  or  her  assigns, 

mas.  The  tcs-  the  sum  of  18t  per  year  during  the  term  of  her  natural 

tator  also  gave  i       ■>  o 

asecond  esute  life  >  and  after  her  decease,  I  give  and  bequeath  the  same 

u° '^'' tnist  to  *^^^^  ^^  tenements,  with  the  yard,  outhouses  and 

pay  testator^s  appurtenances   thereto    belonging    unto    my    brother 

yea^  for'lffe.  ^^'"^^  Button,  his  heirs  or  assigns  for  ever,  on  con- 

and  after  her  dition  of  his  paying- unto  my  nephew  Jl  B.  the  sum  of 

gavethisestate  ^^'*      ^  ^^^  &^^  ^^^  ™y  ^^^  brother  James  Button 

absolutely  to    my  share  or  part  of  the  land  left  by  my  father  between 

Jamet;  andhe  ,  T      ■  -^      -^ 

declared,  that   me  and  my  brother  Thomas  Button,  situate  at  Castor 

sh  ulT'  1  ct  *^''^''®*^*^J  upon  trust  to  pay  to  my  said  dear  wife 
or  refuse  to      or  her  assigns  the  sum  of  28/.   per  year  during  the 

term  of  her  natural  life ;  and  after  her  decease,  I  give 
and  bequeath  my  share  or  part  of  the  said  land  with 
the  buildings  thereon  unto  my  said  brother  James 
Button,  his  heirs  or  assigns  for  ever.  I  direct  that 
the  said  two  sums  of  money,  amounting  to  46/.  per  year, 

Si7thcwut«,  ^®  P^'^  ^^  "^y  ^"*^  ^^'"^  Elizabeth  Button  or  her 
and  to  appro-  assigns   quarterly,  on  the  1st  of  Janfiary,   the  1st  of 

money  to  her    ^P^'^h  the  Jst  of  July  and  the  1st  of  October  in  every 

own  use.  The  year,  and  each  quarterly  pavment  to  be  made  within  one 
rents  being  in-  ,      ^       ,  .        ,  ,  w,        ,       ,     ,  ,       ,^ 

sufficient  to      month  after  becoming  due ;  and  1  hereby  declare  that  if 

pay  the  an-         *  ^^ 

nuities:  Held,  ^ 

that  the  widow  had  a  right  to  sell  unless  Jamet  paid  the  full  amount  of  the  an- 
nuities, but  that  he  was  not  personally  bound  to  pay  them. 


pay  the  an- 
nuities from 
either  of  the 
said  estates' 
when  they 
became  due, 
that  his  wife 
should  have 
>ower  of  sell- 
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my  said  brother  Jamez  Button  shall  neglect  or  refuse  to 
pay  the  quarterly  sums  of  money  above  mentioned  from 
either  of  the  said  estates  when  they  become  due,  my 
will  is  that  my  said  wife  shall  have  full  power  to  sell 
either  or  both  of  the  said  estates  by  auction,  or  in  such 
manner  as  she  may  think  fit  after  the  expiration  of  two 
months  from  the  time  of  my  said  brother  Jamez  Bui* 
ton's  neglect  or  refusal  to  make  the  said  quarterly  pay- 
ments, and  appropriate  the  money  arising  from  such  sale 
to  and  for  her  own  use  and  benefit;"  and  he  gave  the 
residue  of  his  real  and  personal  estate  to  his  wife. 
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James  Button  was  in  possession  of  the  second-men- 
tioned premises  at  the  decease  of  the  testator,  and 
continued  in  such  possession ;  but  the  rent  thereof  was 
wholly  inadequate  to  pay  the  annuity  of  28/.,  and  the 
same  remained  unpaid,  James  Button  was  however  willing 
to  pay  to  the  widow  the  whole  amount  of  the  rents.  The 
widow,  by  this  bill,  insisted  that  she  was  entitled  to  have 
an  immediate  sale  of  the  premises  for  payment  of  the 
arrears  and  accruing  payments ;  and  secondly,  that  the 
Defendant,  James  Button^  having  accepted  the  devise, 
took  the  estate  subject  to  the  condition  of  paying  the 
full  amount  of  the  annuities  for  which  he  had  become 
personally  liable. 

Mr.  Pemberton  and  Mr.  Thomas  Turner^  for  the 
Plaintiff. 

Mr.  Bethett,  contra^  cited  Doe  v.  Wnghte.  (a) 


77ie  Master  of  the  Rolls. 

In   considering  this  case,  I  must  take  the  several 

clauses  in  this  will  together,  in  order  to  collect  from 

them, 
(a)  8  B.^AM,  7  JO. 
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Button 

r. 
Button. 


thenii  if  possible,  the  intention  of  the  testator.  I  am  of 
opinion  that  the  intention  of  the  testator  apparent  on 
this  will  was  this,  that  his  wife  should  have  a  proYi- 
sion  secured  to  her  to  the  extent  of  these  two  annual 
sums.  He  may  not  have  provided  for  it  in  a  mode 
strictly  in  accordance  with  technical  rules,  but  he  has 
directed  that  one  estate  should  pay  18/.  and  the  other 
estate  should  pay  the  sum  of  28/.  a  year,  without  direct- 
ing the  payments  to  be  made  out  of  the  rents  and  profits. 
The  case  of  the  first  annuity  b  certainly  exposed  to  the 
difficulty  which  has  been  pointed  out  by  the  Defendant's 
counsel,  that  there  is  a  gift  over  to  another  person  after 
the  death  of  the  wife. 


The  testator,  however,  directs  the  specific  payments 
of  these  particular  sums  on  the  several  quarter  days, 
and  then  he  says,  that  if  John  Button  should  neglect  or 
refuse  to  pay  the  quarterly  sums  above  mentioned  firom 
either  of  the  said  estates  when  they  became  due,  his 
will  was,  that  his  wife  should  have  fiiU  power  to  sell 
either  or  both  of  the  said  estates  by  auction,  or  in  such 
manner  as  she  might  think  fit  after  the  expiration  of  two 
months  from  the  time  of  his  said  brother's  neglect  or  re- 
fusal to  make  the  payments,  and  appropriate  the  money 
arising  from  such  sale  for  her  own  use  and  benefit.  This 
gentleman  has  not  made  the  payments,  and  the  reason 
which  he  gives  for  not  making  them  is  not,  as  I  conceive, 
an  answer  to  the  Plaintiff's  claim.     He  says  the  rents 
have  not  produced  enough  to  pay  these  annual  sums 
to  the  testator's  widow :  the  consequence  then  is,  that 
the  wife  has  a  power  to  sell  the  estate,  and  I  apprehend 
she  must  now  be  declared  to  have  the  benefit  of  that 
power.     If  the   Defendant  John  Button  is  desirous  of 
preventing  the  execution   of  that  power,  he  has  the 
means  of  doing  so,  by  making  the  payments  ;  if  he  ob- 
jects to  do  that,  and  I  think  he  is  under  no  personal 

obligation 


CASES  IN  CHANCERY.  "    259 

obligation  to  do  it,  then  the  power  attaches,  and  I  think        1840. 
the  Plaintiff  will  be  entitled  to  a  decree  for  a  sale.     The     ^*^V"^^ 

Button 

costs  ought  to  be  paid  out  of  the  estate.  o. 

Button. 


See  Talboi  v.  The  Earl  of  Radnor,  3  MyU  *  K.  252. 


MILLER  V.  LITTLE.  jan.\\. 

r|iHE  testator  by  his  will,  dated  in  March  1812,  gave  A  testator  be- 

-■■    and  bequeathed  to  his  executors  and  trustees  in  ^^^^^ 

these  words :   ^^  As  many  of  my  shares  in  the  Grand  ^^^  shares 

Junction  Canal  Navigation  as  I  shall  leave  children  me  hLve  chUdren 

surviving,  or  born  in  due  time  after  my  death ;"  he  then  *'™  •wviving, 
J     1       J    1  i»    L-      .A        1  one  of  such 

declared  the  trusts  of  this  gift  to  be  to  stand  possessed  shares  to  be 

"of  one  of  such  shares  in  the  said  Grand  Junction  Sch"ofWs 

Canal  Navigation  "  for  each  of  his  «  children  whom  he  children.    At 

should  leave  him  surviving,  or  as  should  be  born  in  due  ^u  he'had**" 

time  after  his  death,"  and  their  children,  in  manner  eight  shares 

therein  menUoned.  Sd?en"and 

at  his  death 

The  testator  had  eight  canal  shares  at  the  time  of  his  shares  and 

will,  and  ten  at  the  time  of  his  death.  ®!®.y?" 

children : 

Held,  that  the 

The  testator  had  seven  children  at  the  time  of  making  IjE  "^^ 
his  will,  and  eleven  at  his  death,  and  one  of  the  questions 
was,  whether  the  bequest  of  these  shares  was  a  general 
or  a  specific  bequest. 

Mr.  Pemberton  and  Mr.  Evansy. for  the   PlaintifFs, 
argued  that  the  legacies  were  specific. 


Mr. 
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Mr.  F.  J.  Hallj  contra^  contended  that  the  legades 
were  general,  and  that  the  intention  of  the  testator  was, 
that  the  number  of  shares  should  be  made  equal  to  the 
number  of  the  children  left  by  him  out  of  his  personal 
estate. 


Mr.  Stuartj  Mr.  WUbrahaniy  Mr.  Soupell  and  Mr.  K' 
Parker^  for  other  parties. 

The  Master  of  the  Rolls  said  he  thought  the  be- 
quest in  question  was  a  specific  bequest  of  the  eight 
shares  which  the  testator  had  at  the  date  of  his  will ; 
for  the  testator  had  given  as  many  of  his  shares  in  the 
Grand  Junction  Canal  Navigation  as  he  should  leave 
children,  and  afterwards  spoke  of  such  shares,  which 
tould  refer  only  to  those  described  as  *^  my  shares,*'  or 
those  which  he  then  had ;  he  therefore  considered  this 
was  a  specific  and  not' a  general  legacy,  and  that  the 
eight  shares  only  were  subject  to  this  bequest  {a) 

(a)  See  Kirby  v.  Potter^  4  Vet.  75a 


Jan,  1]. 


BUTTON  V.  MANSELL. 


A  purchaser 
under  the 
Court  will  not 
be  allowed  to 
take  poases- 
gion  **  without 
prejudice  to 
objections  to 
the  title,"  even 
upon  payment 
of  his  pur- 
chase money 
into  Court. 


l^TR.  GORDON  moved  on  behalf  of  a  purchoser 
■*""-*■  under  the  Court  to  pay  in  his  purchase  money, 
and  to  be  permitted  to  take  possession  of  the  property 
without  prejudice  to  objections  to  the  title. 

Mr.  Allfrey  for  some  parties  to  the  cause. 

The  Master  of  the  Rolls  considered  it  irregular  to 

allow 
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allow  a  purchaser  to  take  possession,  unless  he  accepted        184<0. 
the  title,  (a)  ^tT"^^^^^ 

V. 

(a)  The  order  was  afterwards  made,  without  the  qualification  as      Mansell. 
to  the  title. 


TOGHILL  V.  GRANT.  ^^^l' 

Dee,  24^ 

In  re  BOORD.  i"0- 

Jan,  15. 

^■^HE  petitioner,  Mr.  Boards  an  attorney  and  so-  This  Court 
-■■    licitor,  had  employed  Messrs.  Morris  and  Verbeke  ^^^^^^ 
partly  as  his  agents  and  partly  as  his  solicitors ;  and  the  taxation  the 
latter  having  brought  an  action  at  law  to  recover  the  a'soHcitor 
balance  of  his  account  current,  Mr.  fioor^  presented  a  who  acts  as 
petition,   praying  that  the  respondents  might  be  re-  another. 
strained  from  proceeding  at  law,  the  petitioner  being 
willing  to  deposit  the  amount  for  which  the  action  had 
been  brought,  and  that  the  bills  might  be  referred  for 
taxation,  as  to  a  specified  part  as  between  solicitor  and 
agent,  and  as  to  the  remainder  as  between  solicitor  and 
client    The  controversy  on  the  affidavits  filed  in  the 
matter  seemed  principally  to  relate  to  whether  particular 
parts  of  the  business  had  been  transacted  on  agency  or 
otherwise. 


Mr.  Pemberton  and  Mr.  ^is^  in  support  of  the  pe- 
tition, cited  Lees  v.  Nuttall  (a)  and  Janes  v.  Roberts  (&}, 
in  which  the  Vice-Chancellor,  after  argument,  expressly 
decided  that  this  Court  has  jurisdiction  to  order  an 
agent's  bill  to  be  taxed  on  the  application  of  the  so- 
licitor who  employed  him. 

Mr. 

(a)  9  Afy.  4*  K,  384.  (b)  8  ^Mi.  397. 
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Mr.  Dixon^  contrd.  The  question  is,  whether  the  bill 
of  an  agent  is  taxable  at  the  instance  of  a  solicitor. 
The  statute  of  2  G.  2.  c,  23.  s.  23.  applies  only  to  the 
ordinary  case  of  a  solicitor  and  an  unprofessional  person, 
and  the  12  G.  2.  c*  13.  5. 6.  expressly  exempts  the  tax* 
ation  of  bills  due  *^  from  any  attorney  or  solicitor  to  any 
other  attorney  or  solicitor."  That  such  a  bill  was  not 
taxable  was  decided  by  the  full  Court  of  Common 
Pleas  in  Weymouth  v.  Knipe.  (a) 


As  there  are  proceedings  pending  at  law,  the  peti* 
tioner  ought  to  have  obtained  a  reference  in  that  Court 
under  a  Judge's  order,  and  not  come  here  and  transfer 
the  jurisdiction. 

Mr.  Pembertorij  in  reply.  Weymouth  v.  Knipe  was  de- 
cided before  Jones  v.  BobertSi  and  was  cited  to  the  Vice- 
Chancellor,  who  nevertheless  made  the  reference.  The 
Court  orders  a  taxation,  not  under  the  statute  but  under 
its  general  jurisdiction  in  cases  of  its  officers ;  and  such 
a  jurisdiction  has  been  exercised  by  the  Court  from  the 
time  of  Lord  Hardmcke. 

The  Master  of  the  Rolls  said  he  must  examine  the 
cases  before  he  decided;  that  there  ought  to  be  an 
uniformity  in  the  practice,  and  if  he  found  the  case 
before  the  Vice-Chancellor  similar  to  the  present,  he 
must  order  the  taxation  of  the  agency  bill  in  this  case. 


1840.  j^^  Masteu  of  the  Rolls  said  he  had  looked  at 

Jan,  13.  •^ 

the  report  of  Jones  v.  Roberts^  which  appeared  to  be  in 

conformity  with  several  prior  cases ;  be  must,  therefore, 

act 

(a)  3  Bwg,  N.  C.  387.,  and  5  Dowi.  P,  C.  495. 
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act  on  it  and  make  the  order  for  taxation  in  the  present        1840. 

case,  (a) 

(a)  A  peddoD  of  appeal  was  the  SSd  April  1840  dismissed 
presented  by  the  respondents,  with  costs,  but  without  deciding 
which  the  Lord  Chancellor  on      the  principal  point. 


The  Earl  of  CHESTERFIELD  v.  BOND. 

/^N  the  27th  of  January  1840,  the  Defendant  was 
^^^  served  with  a  subpcena  to  appear,  by  leaving  a  copy 
at  his  residence  and  at  the  same  time  producing  the  ori- 
ginal. The  copy,  however,  was  delivered  to  the  Defend- 
ant's servant  in  a  sealed  letter.  The  Defendant  received 
the  letter  when  he  got  up  on  the  following  morning  (the 
28th),  and  he  sent  it  to  his  solicitor  with  instructions  to 
do  what  was  necessary. 

An  attachment  for  want  of  appearance  was  sealed 
early  on  the  1st  of  February^  but  afterwards,  on  the 
same  day,  the  Defendant's  solicitor  entered  an  appear- 
ance, and  the  common  injunction  was  obtained  on  the 
same  day  by  the  Plaintiff.  The  1st  di  February  was  the 
first  day  after  term,  and  was  neither  a  seal  day  nor  the 
continuance  of  the  sea). 

It  was  now  moved,  on  the  part  of  the  Defendant,  that 
the  attachment  for  non-appearance  and  the  order  for 
the  injunction  might  be  discharged  for  irregularity. 


Feh.  8. 

It  is  not  ne- 
cessary that 
the  common 
injunction  for 
want  of  ap- 
pearance 
should  be  ob- 
tained in  term 
or  during  the 
seal,  it  may 
be  regularly 
obtained  any 
day  on  which 
the  Court  is 
sitting. 

Service  of  a 
subpcma  by 
leaving  a  copy 
at  the  De- 
fendant's re- 
sidence sealed 
up  in  a  letter, 
at  the  same 
time  produc- 
ing the  ori- 
ginal, held  ' 
regular. 


The  irregularity  complained  of  was,  that  the  service, 
by  leaving  a  copy  of  the  sid>pcena  enclosed  in  a  lettery 
was  irregular;  and  that  the  order  for  an  injunction, 
which  was  neither  made  in  the  term  nor  during  the 
seal,  was  also  irregular. 

Mr. 
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1840.  Mr.  Kindersley  and  Mr.  Toller^  for  the  motion,  con* 

Jj^^^P    tended  that  the  service  of  the  subpcma  was  irregular* 

CuBSTBftFistD  the  copy  being  sealed  up,  and  thereby  giving  no  oppor- 

Bono.        tunity  to  the  servant  of  knowing  that  the  contents  were 

of  a  pressing  nature  or  of  comparing  the  copy  with 

the  original;  that  such  was  not  the  service  oontem* 

plated  by  the  4th  General  Order,  1833  (a),  the  object  of 

which  was  to  give  open  and  distinct  notice  of  what  was 

required  from  the  Defendant.     That  the  injunction  was 

also  irregular,  it  being  founded  on  an  attachment  issued 

upon  this  service,  and  it  having  been  obtained  out  q( 

term  and  not  on  a  seal  day;  that  Rawe  v.  Jarrold{b) 

had  settled  the  very  point ;  so  in  Saxly  v.  Saxby  (c),  the 

Vice-Chancellor  held  that  a  motion  to  commit  could  only 

.  be  made  on  a  seal  day.     That  Brierley  v.  Walmdey  {d) 

was  decided  on  the  10th  General  Order,  1833,  which 

did  not  apply  to  injunctions  for  want  of  appearance. 

That  the  Defendant's  appearance  did  not  cure  the  de- 
fect in  the  service  of  the  subpoena  ;  1  DanieUs^  Pr.  667.f 
and  Robinson  v.  Nash  (^),  where  an  attachment  was 
issued  against  a  Defendant  for  non-appearance  to  a  sub- 
poena  which  had  been  issued  against  him,  and  in  which 
he  was  described  in  a  wrong  name,  it  was  held  that  his 
appearance  tor  the  purpose  of  discharging  the  attach- 
ment would  not  relate  back  so  as  to  cure  the  defect  in  the 
subpoena  and  bring  him  into  contempt  for  not  appear- 
ing ;  1  Smithy  Pr.  602.,  and  Lee  v.  Ravensavft  (g),  were 
cited. 

Mr.  Pemberton  and  Mr.  L.  Wigram^  contra^  contended 
that  the  service  had  been  strictly  according  to  the  Ge- 
neral 

(fl)  1  Afy.  4"  -f.vii.  W  1  ^<f'»f  141. 

\h)  5  Mad,  45.  {e)  1  Anst.  76. 

(c)  7  Simons,  MO.  {g)  6  Sim.  474. 
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neral  Order,  and  was  regular;  that  if  not,  then  that  the        1840. 
irregularity  had  been  cured  by  the  Defendant's  appear*    •)JlT«rT^r 
ance,  as  he  had  not  appeared  conditionally  with  the  Che8T£rfieu> 
Register  to  enable  him  to  argue  the  point;  Davidson        J^' 
V.  The  Marchioness  of  Hastings  (a) ;  but  had  appeared 
generally  without  reserving  that  right. 

That  the  injunction  had  issued  in  conformity  with  the 
present  practice,  Brierley  v.  tValmsley  {b) ;  and  such 
orders  being  made  without  notice,  there  was  no  sound 
reason  for  confining  applications  for  them  to  seal  days. 

Mr.  Kindersley.  To  hold  that  this  is  a  good  service 
would  be  to  expose  Defendants  to  fraud"  and  incon- 
venience; service  of  a  subpoena  in  a  hamper  might 
equally  well  be  held  good  service* 

7^  Master  of  the  Rolls. 

This  is  an  application  to  discharge  an  attachment  and 
to  set  aside  an  order  for  an  injunction  for  irregularity. 

The  attachment  issued  for  the  non-appearance  of  the 
Defendant  in  obedience  to  the  subpoena  to  appear  and 
answer,  and  it  is  now  alleged  that  the  subpoena  was  not 
duly  served.  It  is  admitted  that  the  letter  of  the  order 
which  directs  the  mode  of  service  of  subpoenas  has 
been  complied  with.  One  can  conceive  a  case  in  which 
service  has  been  effected  fraudulently,  and  though 
strictly  according  to  the  letter  of  the  order,  yet  accom- 
panied with  circumstances  intended  entirely  to  mislead 
the  party  served;  one  can  also  conceive  a  case  in 
wfiich,  without  any  intention  whatever  of  fraud,  there 
has  been  service  pursuant  to  the  strict  letter  of  the 
order,  but  attended  with  circumstances  which  have  mis- 
led 

(a)  S  ICeetif  509.  (b)  1  Keen,  141. 

Vol.  II.  T 
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1840.  led  the  Defendant  and  have  occasioned  bis  non-per* 
^^iT'^p^f  formance  of  the  duty  required  of  him.  When  such 
Chebtebfielp  cases  occur,  there  will  be  no  diflBculty  in  providing  a 
^^^  remedy.  In  this  case  there  has  been  no  fraud«->no  at- 
tendant circumstances  in  any  way  calculated  to  cause  the 
least  deception — there  has  been  no  mistake  and  nothing 
has  occun'ed  calculated  to  mislead  the  Defendant, — so  far 
from  it|  the  Defendant  seenis  to  have  understood  what 
he  had  been  served  with,  and  the  duty  which  he  had  to 
perform,  and  immediately  gave  directions  for  its  perfbrm- 
ance,  and  it  has  been  accordingly  performed ;  here,  then^ 
we  have  the  letter  of  the  order  strictly  complied  with,  the 
party  served  understanding  what  was  required  of  him, 
and  the  duty  enjoined  strictly  and  duly  performed.  I 
cannot  think  that  under  these  circumstances  there  is  any 
irregularity  to  complain  of;  and  if  there  had  been  any 
irregularity,  I  think  it  has  been  entirely  waived  by  the 
appearance;  the  duty  has  been  performed,  the  party  has 
appeared  and  has  submitted  to  the  jurisdiction  of  the 
Court.  If  he  had  any  reason  to  complain  of  the  mode 
of  service,  he  had  another  remedy,  —  by  entering  a  con- 
ditional appearance  without  prejudice.  I  am,  therefore, 
of  opinion  that  the  attachment  cannot  be  discharged. 

« 

The  next  question  is,  if  the  order  for  the  injunction  is 
to  be  discharged.  The  old  practice  was,  that  a  motion 
for  an  injunction  could  only  be  made  in  term  or  during 
the  seal ;  but  on  a  consideration  of  the  New  Orders  it 
appeared  to  the  Vice-Chancellor  that  with  respect  to 
injunctions  for  want  of  answer  after  appearance^  there 
might  with  advantage  to  the  suitors  be  an  alteration  in 
the  old  practice,  and  that  they  might  properly  be 
granted  on  any  day  on  which  the  Court  was  sitting; 
a  new  practice,  therefore,  arose,  and  he  having  fre- 
quendy  permitted  such  orders  to  be  made,  I  adopted 
the  practice  after  a  communication  with  him  on  the 

subject. 
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subject     The  analogy  between  a  common  injunction  for        1840. 
want  of  answer  and  a  common  injunction  for  want  of    Th^i~^  f 
appearance  is  so  striking  and  obvious,  that  if  the  prac-  Chesteafield 
tice  is  settled  in  one  case  it  can  hardly  be  considered  flot        Bono. 
to  be  settled  in  the  other  case.     The  Registrar  tells  me 
that  there  has  been  an  invariable  practice  going  on  for 
three  or  four  years,  in  which  every  party  entitled  to  an 
injunction  for  want  of  appearance,  has  obtained  the  order 
notwithstanding  he  was  not  in  a  condition  to  ask  for  it    - 
at  the  commencement  of  the  seal.     If,  therefore,  I  were 
to  declare  this  to  be  irregular,  it  would  be  to  declare 
that  all  orders  upon  this  point  of  practice  have  been  ir- 
regular.   I  think  it  advantageous  to  the  suitors  that  this 
practice^  which  has  now  been  adopted  for  some  years, 
should  be  maintained,  and  that  the  injunction  is  regular : 
this  motion  must,  therefore,  be  refused,  with  costs. 


CALVERT  V.  GODFREY.  Feb.  s. 

npHE  minutes  of  the  decree  directed  a  conveyance  to 
"*-    be  setded  by  the  Master  "  if  the  parties  differed" 

There  was  an  infant  heir  who  was  a  party  to  the 
cause  and  a  necessary  party  to  the  conveyance. 

The  Master  of  the  Rolls  held  that  the  words  "  if 
the  parties  differed"  ought  to  be  omitted,  an  infant 
being  interested. 

Mr.  James  Parker^  for  the  Plaintiff. 


T  2 
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Jan.  24.  DUFFIELD  r.  ELWES. 

Feb.  11. 

In  re  CHAMBERS. 


An  order  yfVLt    TN  this  case  an  order  had   been  made  on  the  2d 

pereoiTno^ta  ^^  -*%  1®^^»  *»^  M''-  Caam&T5  (who  was  not  a 

party  to  the     party  to  the  cause)  should  pay  to  Mr.  Wilton  the  sum 

cause,  for  pav-     /.,  .i  «••  •■• 

nientofasum  of  67/.  105.  4a.,  the  amount  of  certain  costs,  withm 

of  money  three  weeks  from  the  date  of  the  order,  that  is,  from 
withm  three  i     #.  «^         *      r»*i  .         -■  :■ 

weeks  from      the  same  2d  of  May  (a).     This  order  was  not  served, 

the  order*  but  *"^  °^  payment  was  demanded  till  the  8th  of  June 
it  was  not  1839,  which  was  about  five  weeks  from  the  date  of  the 
aftCTtheex-  or^^r.  Payment  not  having  been  made,  a  four-day 
piration  of  order  Was  obtained  on  the  12th  of  June^  and  an  order 
Held,  irregu-    for  the  commitment  of  Mr.  Chambers  was  obtained  on 

lar,  and  the      ^^  |^^[,  ^f  ^(yoember  foliowinfir.     It  was  now  moved  to 

subsequent  ° 

proceedings  to  discharge  the  orders  of  the  12th  of  June  and   14th  of 

a  commitment  jsTaDfliifirr,  on  the  ground  that  the  service  of  the  order 
were  set  aside.  '  ^ 

Mode  of       of  the  2d  of  May^  after  the  expiration  of  the  time  therein 
nientofasum  ^iniited  for  payment  of  the  money,  was  irregular. 

of  money 

order  of  the  Mr.  Pember ion  and  Mr.  Dixony  for  the  motion,  con- 
Court  againtt  tended  that  the  proceedings  were  irregular;  that  by 
one  not  a  *^                      ... 
party  to  the  serving  the  order  after  the  time  limited  for  payment, 

cause.  ^  compliance  with  it  had  been  rendered  impossible,  and 

that  it  would  be  most  unjust  to  visit  a  party  with  the 
punishment  of  a  contempt  for  the  disobedience  of  an 
order,  obedience  to  which  had  been  rendered  impossible 
by  the  default  of  the  party  prosecuting  it.  They  cited 
an  unreported  case  of  Phillips  v.  Worth, 

Mr.  James  Russell^  contra^  contended  that  the  ser- 
vice of  the  order  of  the  2d  of  May  was  regular ;  that 
the  order  having  been  made  on  notice,  Mr.  Chambers 

was 
(a)  See  2  Keen^  497. 
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was  cognizant  of  it;  and  that  service  was  not  absolutely        1840. 
requisite. 


DUFFIELD 
V, 

Mr.  PembertOHj  in  reply.  Elwes. 


Feb.  11. 


The  Master  qfthe  Rolls. 

The  only  case  cited  in  support  of  this  motion  was 
Phillips  V.  Worthy  before  Lord  Brougham^  on  the  23d  of 
January  1831.  In  that  case  there  was  an  order  upon  a 
party  in  the  cause  to  deliver  goods  to  a  receiver  in  eight 
days  from  the  SOth  of  November  1830,  the  date  of  the 
order.  This  order  was  served  on  the  8th  of  December^ 
and  on  the  11th  of  December  a  writ  of  execution,  mis- 
reciting  the  order  and  stating  it  to  be  for  the  delivery 
of  the  goods  in  fourteen  days,  was  issued ;  and  the  De- 
fendant being  arrested  upon  an  attachment  for  disobe- 
dience of  the  writ,  moved  to  discharge  the  attachment 
for  irregularity.  On  an  appeal  from  an  order  of  the 
Vice-Chancellor,  and  on  the  23d  Januaiy^  1831,  the 
order  of  the  30th  of  November  was  discharged  without 
costs,  and  the  Plaintiff  was  ordered  to  pay  the  costs  of 
all  the  proceedings  afler  the  date  of  that  order.  As  the 
writ  of  execution  was  irregular  in  misreciting  the 
order  of  the  30th  of  Nooember^  the  order  of  the  23d 
day  of  January  can  scarcely  be  considered  an  authority 
upon  the  present  occasion ;  buf  according  to  the  general  j^  j^  irrecular 
practice  of  this  Court,  I. consider  it  to  be  clearly  irre-  to  nerve  ^u;n< 

,       ^  .      ^  .  J.  of  execution 

guiar  to  serve  a  writ  of  execution  commandmg  payment  commandinf^ 
of  money,  after  the  expiration  of  the  time  appointed  payment  of 

for  payment  in   the    order   upon   which   the   writ  is  the  expiration 

founded.  of  the  time  ap. 

pointed  for 
^  payment  in 

In  the  process  by  which  a  person,  not  a  party  to  a  the  order 

cause,  is  to  be  compelled  to  pay  money  or  costs  to  "fg^J^ritls 

another  there  can  be  no  writ  of  execution,  the  object  founded. 

is  effected  by  service  of  orders  and  by  commitment  The 

T  3  process 
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1840. 


DurrfELB 

V. 

Elwbs. 


process  is  unfortunately  very  tedious ;  when  the  first 
order  does  not  appoint  a  time  for  payment  there  must 
be  a  second  order  for  payment  in  a  limited  time.   Upon 
disobedience  to  that  order,  there  follows  an  order  that 
payment  may  be  made  in  as  short  a  time  as  four  day^  or 
that  the  person  may  stand  committed;  and  lastly  fol- 
lows an  order  for  commitment.     At  one  time  I  had 
considered  that  in  .such  cases,  the  second  order  limiting 
the  time  for  payment  might  be  dispensed  with,  but  it 
appears  to  have  been  established  that  such  order  is 
required ;  and  this  being  so,  it  is  surely  necessary  that 
the  order  limiting  the  time  should  be  treated  as  having 
a  definite  meaning,  and  should  be  so  served  as  to  make 
it  possible  for  the  person  upon  whom  it  is  served  to 
obey  it,   f.  e*  within   the  time   limited  for  paymeit 
Although  the  motion  is  made  upon  notice,  the  person 
is  not,  under  ordinary  circumstances  judicially  deemed 
to  be  cognizant  of  it  till  it  is  served  upon  him,  and  he 
cannot  justly  be  said  to  be  guilty  of  contempt  or  dis- 
obedience by  non-payment  within  a  limited  time^  if  he 
does  not  know  of  the  order  till  after  the  expiration  of 
the  limited  time.     The  time  limited  in  this  order  can- 
not be  said  to  be  immaterial ;  if  it  were  so,  and  the 
service  and  demand  of  payment  might  be  made  at  any 
time  after  its  expiration,  then  the  order,  notwithstand- 
ing the  limitation  of  time  which  it  expresses,  would  in 
substance  and  efi*ect  be  aif  order  to  operate  without  limit- 
ation of  time,  and  consequently  not  such  as  the  practice 
requires ;  it  would  not  in  reality  be  diflerent  from  the 
first  direction  to  pay  without  the  appointment  of  any 
particular  time,  and  would  therefore  be  an  insufficient 
foundation  foi*  the  minatory  or  four-day  order. 


I  have  not  been  able  to  find  any  authority  upon  the 
subject,  but  under  the  circumstances  which  I  have 
stated,  it  appears  to  me  that  the  order  of  the  2d  of  May 


was 


CASES  IN  CHANCERY.  271 

was  not  regularly  served,    and  consequently  that   the       1840. 
subsequent  orders  of  the  12th  of  June  and  14th  of  ^o- 
txmber  were  irregularly  obtained,  and  I  must,  therefore, 
grant  thb  motion. 


MILLER  V.  WOODWARD.  Feb.  u. 

rilHE  case  came  before  the  Court  on  general  de-  A  husband 
•*■    murrer ;  and  according  to  the  statements  of  the  \^\^a  ^U*  ' 
bill,  Charles  J.  Woodward  married  in  1825,  and  in  1828  ^i^  and  child 
left  England  for  Ihdia^  without  making  any  provision  for  for,  where- 
the  maintenance  and  support  of  his  wife  Eleanor  J.  Wood-'  "PJ°  "®  , 
wardj  and  their  child,  whom  he  left  in  England.     Being  husband  and 
d^Uu...  of  .he  nec^^  r^  of  ,uppo«,  „d  .here  Z^tj! 
being  no  probability  of  Charles  J.  Woodward's  return  to  tered  into  an 
England,  EUanorJ.  Woodward,  in  the  month  of  February  XwT  wife 

1828,  requested  the  PlaintifF,  her  father,  and  James  Wood-  ^ol.  each,  •*  so 

long  as  she 
tvard,  the  father  of  Charles  J.  Woodward,  to  make  some  should  con- 

arrancrement  for  the  maintenance  and  support  of  herself  **°y®  separate 

^  ^  ■^'^  and  apart 

and  her  child;   that  thereupon  it  was  agreed  between  from" her 
the  Plaintiff  and  James   Woodward,  that  they  should  jj^Jjj  that  the 
secure  to  Eleanor  J".  Woodward  the  payment  of  an  an-  allowance  ter- 
nuity  of  60/.,  to  be  paid  by  the  Plaintiff  and  James  death  of  the 
Woodward  in  equal  shares.     In  pursuance  of  such  agree-  husband. 
ment,  and  with  the  view  of  carrying  the  same  into  effect, 
the  following  memorandum,  bearing  date  the  18th  of 
.March  1828,  was  duly  signed  by  the  Plaintiff  and  James 
Woodward:  "  We  the  undersigned  do  hereby  mutually 
agree  with  each  other  to  pay  or  allow  to  Eleanor  J.  Wood-- 
ward  the  sum  of  SO/,  each,  so  long  as  she  sliall  continue 
separate  and  apart  from  the  said  Charles  J.  Woodward. 
And  we  further  agree,  when  either  of  us  shall  require 
it,  to  execute  any  deed  which  may  be  necessary  for  se- 

T  4r  curing 
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1840.       curing  the  above  proTision.      The  above  som   to  be 
""^^    paid  half  yearly." 

Woodward.        Charles  J.  Woodward  died  in  India^  and  up  to  his 
death  his  wife  continued  to  live  apart  from  him. 

The  question  raised  by  the  demurrer  was,  whether  the 
allowance  of  60/.  did,  or  not,  cease  upon  his  death. 

Mr.  6.  Turner^  in  support  of  the  demurrer,  submitted 
that  the  annuity  terminated  upon  the  decease  of  Charles 
J.  Woodward.  That  it  was  evident  from  the  situation 
of  the  parties  at  the  time  the  agreement  was  entered  into, 
and  from  the  terms  of  the  agreement  itself,  that  the  two 
parents  contemplated  only  the  payment  of  the  annuity 
during  the  joint  lives  of  their  son  and  daughter^ deter- 
minable, nevertheless,  if  they  ceased  to  live  separate. 

That  this  was  the  proper  construction  to  be  placed 
upoo  the  instrument,  was  evident ;  that  the  word  '*  con- 
tinue "  shewed  that  the  parties  contemplated  the  same 
description  of  separation  as  then  existed,  and  not  that 
separation  which  would  take  place  on  the  death  of  either 
of  the  parties,— they  contemplated  a  voluntary  separation 
dependent  on  their  mutual  will.  That  if  it  had  been  the 
intention  of  securing  the  annuity  for  her  life,  it  would 
have  been  so  expressed. 

That  the  construction  contended  for  by  the  Plaintiff 
would  go  to  this  absurd  extent,  that  if  the  wife  married 
a  man  having  adequate  means  to  support  her  the  annuity 
would  still  be  payable  to  the  second  husband,  — a  con- 
struction which  could  not  possibly  be  supported. 

Mr.  Trippy  contra.  Prima  Jacie  it  must  be  assumed 
that  this  annuity  was  payable  during  the  life  of  Mrs. 
Woodward,  the  daughter.     There  is  nothing  upon  the 

face 
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face  of  the  memorandum  of  agreement  itself,  or  in  the       1840. 

circumstances  of  the  case,  to  lead  to  the  conclusion  that  ^*TP^^"^^ 
the  parties  contemplated  that  in  the  event  of  the  death  «. 

of  the  husband  the   payment  of   the  annuity  should  Woodwabd, 


cease* 


The  bill,  which  for  the  purpose  of  this  argument 
must  be  assumed  to  state  the  facts  correctly,  shews  that 
the  object  of  the  parties  was  to  maintain  not  only  the 
daughter  but  her  child;  and  the  death  of  Woodward  the 
husband  would  render  the  necessity  of  a  provision  for  his 
wife  and  child  still  more  imperative;  that  the  parties  in- 
tended merely,  that  if  the  husband  and  wife  lived  together, 
the  payment  of  the  annuity  should  cease;  the  agree- 
ment to  carry  out  the  intention  of  the  parties  must  be 
construed  as  giving  the  annuity  to  Mrs.  Woodward 
for  life,  but  determinable  if  she  should  cease  to  live 
separate  from  her  husband.  Mrs.  Woodward\i2iS  always, 
since  the  date  of  the  agreement,  lived  separate  and 
apart  from  her  husband  ;  and  she  is  now  in  terms  living 
separate  and  apart  from  him,  the  annuity  is  consequently 
still  subsisting. 

The  Master  of  the  Rolls. 

The  question  here  is,  whether  the  annual  sums  agreed 
to  be  paid  were  payable  for  the  life  of  Mrs.  Woodward^ 
or  whether  they  determined  upon  the  death  of  her  hus- 
band. The  payment  was  to  be  made  so  long  as  Mrs. 
Woodward  should  continue  to  live  separate  and  apart 
from  her  husband. 

I  cannot  infer  from  such  a  stipulation,  that  the  parties 
intended  the  payment  to  be  made  for  the  life  of  Mrs. 
Woodward.  I  think  that  upon  the  death  of  Mr.  Wood^ 
laoardj  the  husband,  the  annuity  was  no  longer  payable : 
this  demurrer  must  therefore  be  allowed. 

Demurrer  allowed,  {a) 

(a)  See  BurcheU  t.  Wooiward,  Turn.  $^  Run,  442. 
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^^'  8-  "•  FOULKES  V.  JONE& 

After  an  at-      TN   this  case  the  Defendant,  having  appeared  to  the 
tachmeot  for     i  .  ...     ,.  i       ^       ^  .     ,  .  .     T      T 

want  of  i^ilJ,  did  not  put  in  his  answer  in  due  time. 

answer,  it  is 

fil^plea  ^  ^^  2d  of  December^  an  attachment  was  issued 

without  first     aniinst  him.     The  attachment  was  not  executed,  but 
tendenngthe      ,       ^  -     ,  ,    .        .  ,  t       -. 

costs  of  the      the  Defendant,   bemg  in  contempt,  on  the   16th  of 

contempt        January  obtained  a  commission  to  take  his  plea,  answer 

or  demurrer ;  not  demurring  alone. 

On  the  27th  of  January  he  put  in  a  plea,  and  on 
the  28th  of  January  obtained  an  order  to  set  down  his 
plea  for  hearing. 

The  Plaintiff  now  moved  to  discharge  that  order,  and 
take  the  plea  off  the  file  for  irregularitjr* 

The  irregularity  alleged  was,  that  the  Defendant  being 
in  contempt  had  filed  his  plea  without  having  paid  or 
tendered  the  costs  of  the  attachment 

Mr.  Pemberton  and  Mr.  Craigy  in  support  of  the 
motion. 

Mr.  Heikerington,  contra^  cited  the  cases  of  Barber  v. 
CrOBosAaw  (a),  and  Sanders  v.  Murley  (£). 


Feb.  11.  The  Master  of  the  Rolls. 

In  the  two  cases  cited  in  opposition  to  this  motions 
and  in  the  case  of  Hamilton  v.  Hibbert  (c),  it  was  held, 

that 

(a)  6  Afad.  284.  (c)  2  Sim.  ^  St,  225. 

(6)  1  Sim.  ^  Si.  225. 
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that  a  plea  might  alone  be  filed  after  a  Defendant 
was  in  contempt  to  an  attachment :  but  in  those  cases 
there  is  nothing  from  which  it  can  be  inferred^  that 
such  plea  could  be  filed  without  first  paying  or  tender- 
ing the  costs  of  the  attachment. 


The  case  ofMeUory*  Hall  (a)  was  upon  a  demurrer, 
and  therefore  is  not  a  decision  applicable  to  the  present 
case ;  but  the  dictum  of  the  Vice-Chancellor,  Sir  John 
Leacfif  is  according  to  the  practice  and  the  former  de- 
cisions, '^that  after  an  attachment,  unless  it  be  an  attach- 
ment with  proclamation  returned,  a  Defendant,  upon 
payment  or  lender  of  his  costSj  may  put  in  a  plea  or 
answer  without  special  order;"  but  previous  payment 
or  tender  of  the  costs  is  required,  and  having  been 
omitted  in  this  case,  the  Plaintiff  is  entitled  to  the 
order  for  which  he  asks,  but  as  he  does  not  object  to 
waive  it  on  terms,  I  make  no  order  except  that  the 
Defendant  pay  the  costs  of  the  attachment  and  of  this 
application. 

(a)  2  Sim.  ^  Si.  521. 
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Feb.  ii.is.  DA  VIES  V.  HOPKINS. 

A  testator        HPHE  testator,  Philip  John^  by  his  will  dated  the  25th 
Sj^ifjc".  ofSep^mft^r  1834,  gave  and  bequeathed  all  there- 

sonal  estate  sidue  of  his  personal  estate  to  trustees,  in  trust  to  invest 
ter  for  iif^  '    ^"^  P^y  ^^  interest  of  a  moiety  thereof  to  his  daughter 

with  re-  Mary  Jenkins  for  her  separate  use  for  life ;  and  after  her 

mamder  to 

her  children,     decease,  upon  trust  to  pay  and  transfer  one  moiety  of  the 

with  re-  whole  principal  monies  amongst  her  children,  share  and 

mamder  to  .  .  ... 

the  children      share  alike,  but  in  case  any  of  the  children  of  his  said 

children  as       daughter  should  happen  to  die  in  her  lifetime,  leaving  • 
should  die  in    issue  at  the  time  of  his  or  her  decrease,  then  his  will  was, 
daughter;  he    ^^^  ^^  share  of  such  child  so  dying  should  be  equally 

gave  the  other  divided  amongst  all  their  children:  and  upon  trust,  that 

moiety  to  his  ^    u  •_      j.  .j      i      • 

son  for  life,      nis  trustees  should  pay  the  dividends,  mterest  or  pro- 

with  re-  ceeds  of  the  other  half  part  or  share  of  the  said  principal 

children ;  but  monies  or  residue  of  the  said  estate  so  invested  as  afore- 
without  issue  ^^'^)  ^^^  ^^  liands  of  the  testator's  son,  Thomas  John, 
him  surviving,  for  life,  with  remainder  absolutely  to  the  children  of 
last*men-  Thomas  John  ;  but  in  case  any  of  the  children  of  the 

tioned  moiety  testator's  said  son  Thomas  should  happen  to  die  in  the 
to  the  .        .  .       .       ^\ 

children  of       lifetime  of  his  said  son  leaving  issue  living  at  the  time 

^<  insudhsh^^^^^  ^^  ^^^  ^^  '^^^  decease,  then  his  will  was,  that  the  part 
and  propor-      or  share,  parts  or  shares  of  such  child  or  children  so 

such  manner  ^i'^^S  ^^  ^"^  ^"  ^^^  ^^^^  ^^"^^  monies  should  accrue  to 
as  was  therein*  imJ 

before  di- 
rected and  appointed  for  the  payment  and  division  of  their  shares  in  the  other 
moiety;"  the  son  died  without  issue:  Held,  that  the  daughter  took  a  life  interest 
in  the  second  moiety  by  implication. 

Bequest  of  600/.  to  be  applied  towards  payment  of  the  debt  to  which  Z.  Chapel 
was  or  mi^ht  be  subject  at  the  testator's  decease.  The  chapel  was  vested  in  trustees 
for  a  particuliur  class  of  dissenters.  The  general  body  of  that  class  had  incurred  a 
debt  tor  building  chapels,  and  600/.  were  Jaid  on  Z.  Chapel,  which  it  was  expected 
would  be  raised  by  voluntary  subscription  of  the  members,  but  there  was  no  legal 
liability :  Held,  that  the  l^cy  failed. 
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and  be  eqc^ally  divided  and  pai^  to  and  amongst  all  1840. 
and  every  his  or  her  child  or  children,  if  more  than  one 
share  and  share  alike,  as  his,  her  or  their  original  share 
or  shares  respectively  would  become  due  and  payable ; 
and  upon  trust,  that  if  the  testator's  said  son  should  de- 
part this  life  leaving  no  issue  him  surviving,  then  the 
testator  willed  and  directed,  that  the  said  residue  of  all 
his  personal  estate  so  remaining  invested  as  aforesaid 
fihould  be  paid  and  divided  to  and  amongst  all  and 
every  the  child  or  children  of  testator's  said  daughter 
Maryt  in  such  shares  and  proportions^  and  in  suck  manner 
as  was  ttiereinbefbre  directed  and  appointed  for  the  pay* 
ment  and  division  of  their  said  original  share  or  shares 
in  the  other  moiety^  half  part  or  share  of  his  said  per- 
sonal estate. 

By  a  codicil  dated  the  9th  of  May^  1838,  the  testator 
gave  and  bequeathed  to  Thomas  DaUon,  named  and  ap- 
pointed by  him  as  one  of  the  executors  of  his  last  will 
and  testament,  the  sum  of  600/L  to  be  by  him  applied  in 
and  towards  payment  and  discharge  of  the  debt  to  which 
the  chapel  called  the  Zion  Chapel^  situate  in  the  Hayesy 
in  the  town  of  Cardiff^  in  the  county  of  Glamorgan^ 
at  which  the  members  of  the  Welsh  Methodist  Society 
congregate,  was  or  might  be  subjected  at  the  testatot^s 
decease. 

The  testator's  son,  Thomas  John^  died  without  issue 
him  surviving. 

By  the  decree  it  was  ordered,  tliat  the  Master 
should  inquire  and  state,  whether  the  chapel  called 
Zion  Chapel  in  the  pleadings  mentioned  was  at  the  time 
of  the  death  of  Philip  John^  the  testator  in  the  plead- 
ings named,  subject  to  any  and  what  debt,  and  in  whom 
the  property   of  the  said  chapel  was  vested ;    and  in 

making 
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making  such  inquiries  be  was  to  be  at  liberty  to  state 
special  circumstances. 

The  Master  found  that  the  said  chapel  called  Zian 
Chapel  in  the  pleadings  mentioned  was  not  at  the  time 
of  the  death  of  the  said  Philip  John  subject  to  anj 
debt ;  and  he  found  that  the  chapel  was  Tested  in  tms* 
tees  for  '<  Caloinistic  MdhodisU.^  And  he  found  that 
Bichard  Thomoi  by  his  affidavit  stated,  that  at  a  ccMn- 
mittee  meeting  of  the  connection  of  CabdnisUc  Me* 
thodists,  held  on  or  about  the  17th  day  otMc^  1882« 
a  divbion  of  debt  incurred  by  the  sMd  connection  in 
the  erection  of  chapels  or  places  of  worship  in  the  said 
coun^,  was  made  among  several  of  the  societies  or 
congregations  belonging  to  the  said  connection,  and 
the  sum  of  600/.  was  laid  on  the  society  or  congregation 
belonging  to  Zion  Chapd^  in  the  town  of  Cardiff^  as 
their  portion  of  the  said  debt ;  and  that  the  mode  bj 
which  the  said  money  was  expected  to  be  raised  was  by 
a  voluntary  subscription  on  the  part  of  the  members  of 
the  society  aforesaid,  and  of  other  persons  piously  dis- 
posed to  contribute  to  the  same  object ;  and  the  depo^ 
nent  further  stated,  that  the  members  of  the  said  con- 
nection, resorting  for  the  purpose  of  divine  worship  to 
the  said  chapel,  had  been  and  then  were  held  liable  to 
pay  to  the  said  connection  the  said  sum  of  600/L,  but  that 
no  security  was  ever  given  or  existed  for  the  payment  of 
the  said  sum  of  SQOL ;  and  the  deponent  forther  stated, 
that  Philip  John^  the  testator  in  the  pleadings  named, 
was  a  member  of  the  congregation  of  Calvinistic  Me- 
thodists resorting  to  Zion  Chapel  aforesaid,  for  the  pur- 
pose of  divine  worship ;  and  the  deponent  stated,  that 
he  had  reason  to  believe  that  the  said  Philip  John  was 
well  aware  at  the  time  of  making  his  will  and  codicils, 
and  of  his  death,  that  the  said  chapel  called  Zion 
ChapeU  or  the  congregation  resorting  thereto,  was  or 

were 


The 


{a)  4  Vei.  418.  4S7.;  2  Hop,  (<)  1  Myl  ^'K.  148. 

LegOideM^  124.  (g)  1  JTifffii,  17fi. 

(&)  9  ^m.  16S.  (A)  10  Vet.  195. 

(<;)  5  fV«.  ACS,  (»}  4  Jlfoi/.  1 1. 

(</)  S  5t0afi.  342. 
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were  held  liable  to  pay  to  the  said  connection  otCaU        1840. 
vinisiic  Methodists  in  the  said  county  of  Glamorgatiy 
the  sum  of  600^ ;  and  the  deponent  further  stated,  that 
the  sum  of  600/.  had  not  hitherto  been  paid  off,  but 
aliU  remained  due. 

There  were  two  questions,  first,  as  to  the  gift  to  the 
chapel,  whether  there  existed  any  such  debt  thereon 
at  the  time  of  the  testator's  death,  as  was  alluded 
to  in  his  will;  and  secondly,  whether  the  testator's 
daughter  Mary  was  entitled  by  implication  to  a  life 
interest  in  the  moiety  of  the  residue  given  to  Thomas 
John. 

Mr.  Pemberton  and  Mr.  Puller^  for  the  Plaintiff,  on 
the  first  point  cited  Gnrbyn  v.  French  (a),  Waterhouse  v. 
Holmes,  {b) 

Mr.  Kindersley  and  Mr.  Elderlonj  for  the  trustees  of 
the  chapel. 

Mr.  Cderidge  contended  there  was  a  gift  by  implica* 
tion  to  Mary  Davies  for  life  on  the  second  moiety. 

Mr.  J!?rmy,  for  the  children,  contra. 

The  cases  cited  on  the  second  point  were  Milsom  v. 
Amdry  (c),  Bird  y.  Hunsdon  (£f),  Tomdey  v.  Bolton  {e)f 
BtachaoeU  v.  BuU  (g),  RadcUffe  v.  Buckley  (A),  Cripps  v. 
WoUM.  (0 
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1840»  7%tf  Master  ^/Ae  Rolls. 

The  first  point  is  as  to  the  gift  to  the  chapel.  It  ap- 
pears from  the  affidavit  set  out  in  the  Master's  report, 
(the  facts  in  which,  with  the  consent  of  the  parties,  I  am 
to  treat  as  if  they  were  special  circumstances  found  by 
his  report),  that  there  was  neither  at  the  date  of  the 
will,  nor  at  the  date  of  the  codicil,  any  thing  which 
could  clearly  and  regularly  be  called  a  debt  charged 
upon  this  chapel,  or  due  from  the  persons  who  were 
members  of  it;  but  about  two  years  previous  to  the  date 
of  the  will,  by  some  arrangement  amongst  the  Method- 
ists' connection,  a  large  debt,  which  had  been  con- 
tracted under  circumstances  which  do  not  appear,  had 
been  apportioned  amongst  the  several  congregations  or 
chapels ;  and  under  that  arrangement  the  sum  of  6002. 
had  been  allotted  to  this  particular  chapel,  with  a  view 
not  of  charging  it  as  a  debt,  as  I  understand  it,  but 
with  a  view  of  having  the  amount  raised  by  voluntary 
contributions,  and  which  has  not  been  done.  It  does 
not  appear,  from  any  thing  which  is  stated,  that  there  was 
the  least  obligation  of  any  sort  or  kind  upon  any  of 
that  body  to  pay  this  sum,  —  no  legal,  moral  or  any 
other  obligation,  or  any  thing  that  subjected  the  parties 
to  any  sort  of  liability.  I  confess  I  have  great  difficulty 
in  allowing  as  a  legacy  that  alleged  debt,  which  was  to 
be  paid  under  these  circumstances.  I  say  it  with  some 
regret,  because  I  cannot  help  suspecting  that  the  testa- 
tor really  meant  it ;  but  if  he  meant  it,  he  has  not  so 
described  it. 

With  respect  to  the  other  question,  which  is,  what  is 
to  be  done  with  the  second  moiety  of  the  residue  of  the 
testator's  estate  under  the  circumstances  which  have  hap- 
pened ;  it  appears  that  as  to  this  moiety  of  the  residue, 
there  is  a  direct  gift  to  the  childfen  of  Thomas  after  his 

decease. 
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decease,  and  a  gift  over  to  the  children  of  the  daughter 
upon  the  death  of  the  son  without  issue,  but  it  is  given 
so  that  the  shares  and  proportions  and  manner  are  to  be 
the  same  as  the  shares  of  the  other  moiety.  Now,  with 
respect  to  the  other  moiety,  they  are  to  have  nothing  till 
after  the  death  of  their  mother ;  and  what  they  are  to 
have  in  expectation  is  subject  to  this,  that  if  they  die  in 
the  lifetime  of  Mary  Davies^  leaving  issue,  the  interest 
which  was  given  to  them,  is  given  to  that  issue. 


I  apprehend,  that  according  to  the  direction  here 
given,  they  are  not  to  take  more  in  the  share  which 
they  were  to  have  in  consequence  of  the  death  of 
Thomas  Jokn^  without  issue  than  they  were  to  take  in 
the  other  share  which  would  come  to  them  after  the 
death  of  their  mother.  If  so,  there  is  no  gift  to  them 
of  any  thing  until  after  that  event. 

Now,  if  there  is  no  disposition  at  all,  during  the  time 
which  is  to  elapse  between  the  death  of  J^mas  John 
without  issue  and  the  death  of  Mary  Jenkins^  we  have 
in  this  will,  as  to  this  matter,  an  intestacy.  But  the 
question  is,  whether  we  are  not  to  collect  from  the 
clauses  in  this  will  sufficient  to  make  a  gift  by  im- 
plication. This  is  unquestionably  a  case  of  doubt,  as 
all  cases  of  this  nature  must  necessarily  be,  but^  I 
confess  I  think  that  there  is  here  by  implication  a 
gift  to  Mary  Jenkins  for  her  life.  That  being  so,  I 
think  I  ought  not  to  go  on  to  make  any  other  de- 
claration, because  I  do  not  know  who  may  be  the  proper 
parties  to  contest  the  rights.  I  think  I  cannot  now  go 
further  than  to  declare  that  Mary  Jenkins  is  by  implica- 
tion entitled  for  her  life. 


Vol.  II. 


U 
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Feb.  13. 14.  COOPER  V.  The  Earl  of  WALDEGRAVE. 

A  bill  of  ex-     riiHE  question  in  this  case  was,  at  what  rate  interest 

ch&nsc  w&s  I 

drawn  and  ac-  ^^^  payable  on  three  bills  of  exchange,  dated  in 

wpted  in  i829,  and  amounting  together  to  800/.,  which  had  been 

made  payable  drawn  by  W.  F.  Maturin  upon,  and  accepted  by,  the 

The  drawer  ^^'  ®^  Waldegrave.    Both  the  drawer  and  acceptor  were 

and  acceptor  then   resident  in  Paris.     The  bills  were  payable  in 

there.    No  London  to  Wi  F.  Maturing  or  order,  five  months  after 

rateofinterest  date;  but  no  particular  rate  of  interest  was  stated  to  be 
wasexpressed  ,  ,  ,  *  *.  i     ,  .,i 

to  be  payable   payable  on  the  face  of  the  bills. 

on  the  bill : 

Held,  that  the 

default  being        The  bills  by  indorsement  became  the  property  of  one 

made  in  j^  p^  Mottet ;  and  in  this,  which  was  a  creditor's,  suit  he 

£tigiana,  in-  '  '   ^     ^  ^ 

terestwaspay-  clafmed  the  amount  of  principal  with  interest  at  6  per 

able  according 

to  the  Englith  ^^^^' 

and  not  the 

^ X^t  ^^^ '  ^y  ^^^  '*^  ^^  FrancCf  6  per  cent  is  payable  on  mer- 
tracts  merely  cantile  instruments  (a) ;  and  the  question  was,  whether 
Fs^rgeneVai      interest  after  this  rate,  or  English  interest  after  the  rate 

rule,  that  of  5  per  cent.,  was  payable  on  these  bills, 
questions  re- 
lating to  the 

validitjT  and  The   Master  was   of  opinion  that   6  per   cent,  was 

to  the  inter-  *    i  i 

pretation  of  a  payable. 

contract  are 

tobegoverned       The  PlainUfF  took  exceptions  to  this  report, 
by  the  law  of  r  r 

the  country  Mr. 

where  the 

contract  was        (a)  *'  Les  int^r^ts  pour  dom-      cent,  dans  les  matieres  de  com- 

made;  and  if    mages  resultant  du  retard  dans      merce,  par  la  loi  du  3me  Sep- 

a  remedy  tor     j^  p^jgnjent  sont  fix&  a  cinq      tembre  IS07.**   6  Touiiiier,  9S0,; 

anceofacon-  P^"^  cent.,  sans  retenue  dans      and  see  Corps  du  Droii  Franfatt^ 

tract  is  sought  les  matieres  civiles,  et  a  six  pour      torn.  ii.  p.  759. 

in  another 

country,  the  mode  of  suing,  and  the  time  within  which  the  action  must  be  brought, 

are  to  be  governed  by  the  law  of  the  country  in  which  the  action  is  brought. 
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Mr.  Siuart  and  Mr.  fVrayy   in  support  of  the  ex-        1840. 

ceptions.  ^^^^^^"^ 

•^  Cooper 

V, 

Mr.  Pmberiofh  Mr.  Griffith  Richards  and   Mr.  L.      The  Earl 
Lowndesj  contra. 

The  following  cases  and  authorities  were  cited :  — 
2  Fonblanque,  Equity  (a),  Montgomery  v.  Bridge  (6), 
Amoit  V.  Redfem  (c\  British  Linen  Company  v.  Drum," 
mond  {d)i  Thompson  v.  Pamles  (e),  Gantt  y.  Mackenzieig)^ 
Orr  V.  Churchill  {h\  Auriol  v.  Thomas  (i),  Bayley  on 
Billsj  157.;  5/orey,  Ccm/^.  Zato$»  241.,  &  note  242.; 
CAitty  on  Bills,  423.  6th  ed.,  Cougan  v.  Banks  there 
cited  ;  3  Burgas  Commentaries^  772.  ^  se;. 


7%e  Master  ^///^  Rolls.  Feb.  14. 

The  question  arises  on  three  bills  of  exchange  which 
were  drawn  upon  and  accepted  by  the  late  l£arl  WaldC" 
grave  in  France  and  made  payable  in  England;  the  same 
bills  were  indorsed  in  France  to  the  now  holder ;  the  bills 
were  dishonoured  when  due,  and  the  holder  has  claimed 
the  amount,  with  interest  at  6  per  cent,  against  the  estate 
of  the  acceptor;  and  the  M^aster  having  allowed  the 
claim,  the  question  upon  the  exception  which  remains 
undisposed  of  is,  whether  interest  is  to  be  allowed 
according  to  the  law  of  France  or  according  to  the  law 
of  England. 

For  the  exceptant  it  is  said,  that  although  the  con- 
tract was  made  in  France,  yet,  as  the  acceptor's  contract 
was  to  be  performed  in  England  by  payment  there,  the 
law  of  England  must  determine  the  mode  of  payment 
and  the  consequences  of  nonpayment. 


For 


(a)  458.  and  note  /.  {e)  8  ^m,  211. 

{b)  9  Dow.  4-  CI,  397.  (g)  3  Camp.  51. 

(c)  2  Car.  4-  P.  88.  (A)  I  Hen.  BL  227. 

(</;  10  Bam.  4*  C.  905.  (t)  9  Term  Rep.  52. 

'  172 
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1840.  For  the  bolder  of  the  bills  it  is  said,  that  the  law  of 

^^^^^^     France^  where  the  contract  was  entered  into,  must  goTem 

V.  the  rights  of  all  parties  claiminir  under  the  contract. 

The  Earl  6  f  B 

Waldegbave. 

As  to  contracts  merely  personal,  I  apprehend  it  to 

be  a  general  rule,  that  questions  relating  to  the  validity 

and    to   the    interpretation   of  a  contract  are   to  be 

governed  by  the  law  of  the  country  where  the  contract 

was  made,  and  that  if  a  remedy  for  non-performance  of 

a  contract  is  sought  in  another  country,  the  mode  of 

suing  and  the  time  within  which  the  action  must  be 

brought  are  to  be  governed  by  the  law  of  the  country 

in  which  the  action  is  brought 

In  the  present  case,  the  doubt  does  not  arise  upon 
any  general  rule  relating  to  the  subject,  but  from  diis, 
—  that  the  contract  which  was  made  in  one  country  was 
to  be  performed  by  payment  of  money  in  another,  and 
did  not  itself  provide  for  the  consequences  of  default. 

It  would  seem  that  cases  of  this  description  have  fre- 
quently come  under  the  consideration  of  courts  in  other 
countries,  and  more  particularly  in  America ;  and  that  it 
has  been  held  in  such  cases,  the  mode  of  payment  and  the 
consequences  of  nonpayment  are  tb  be  governed  by  the 
law  of  the  country  in  which  the  payment  was  contracted 
to  be  made.  It  is  singular,  that  no  case  has  been  found 
in  which  the  point  has  been  directly  determined  in  the 
English  tribunals ;  but  the  cases  which  have  been  cited 
shew  that  the  courts  in  England  have  decided  upon 
principles  which  do  not  in  any  degree  conflict  with  the 
principles  upon  which  the  courts  in  other  countries  have 
proceeded. 

The  contract  of  the  acceptor,  which  alone  is  now  to 
be  considered,  is  to  pay  in  England;  the  nonpayment 

of 
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of  the  money  when  the  bill  becomes  due  is  a  breach  in  1840. 
England  of  the  contract  which  was  to  be  performed  in 
England.  Upon  the  breach  the  right  to  damages  or 
interest  immediately  accrues ;  interest  is  given  as  com-  w  ^"^^ 
pensation  for  the  nonpayment  in  England,  and  for  the 
delay  of  payment  suffered  in  England  ;  and  I  think  that 
the  law  oi  England,  i.  e.  the  law  of  the  place  where  the  de- 
fault has  happened  must  govern  the  allowance  of  interest 
which  arises  out  of  that  default ;  and  consequently  that 
the  exception  which  relates  to  the  interest  is  well  founded. 

At  the  time  when  there  is  a  breach  of  the  contract  of 
the  acceptor  by  nonpayment  in  the  country  .where  pay* 
ment  is  contracted  to  be  made,  there  may  be  a  cotem- 
poraneous  breach  of  contract  by  the  drawer  or  indorser 
in  the  country  where  the  contract  was  entered  into,  -— 
where  the  bill  was  drawn  and  the  indorsement  made ; 
and  the  consequences  of  that  breach  of  contract  may  be 
governed  by  the  law  of  the  country  where  it  takes  place. 


PRICE  i;.  BERRINGTON.  Feb.  is. 

ri^HIS  bill  was  filed  to  set  aside  a  deed  of  1809,  on  Defendants 
-"-    the  ground  of  fraud,  and  of  the  vendor  being  at  Jj,"^  answer 

the  time  a  lunatic.     The  Plaintiff  had  been  found  luna-  that  all  per- 

J    .         ,       sons  interested 
tic  by  an  inquisition  m   18S7,  which  asserted  that  the  were  parties 

lunatic  had  lucid  intervals  from  the  year  1796;  be  ^^j^Jf^*^^' 
now  claimed  to  have  the  estate  conveyed  to  him  in  fee.  hearing  ob- 
it appeared,  however,  that  in   1805  he  had  executed  -^^airt^of^par- 

another  deed,  which  gave  interests  in  the  estate  to  his  ties,  and  the 

objection  pre- 
wife  and  children.  vailed:  Held, 

Ji^   that  having 
misled  the 
plaintiff,  they  ought  to  pay  him  ihe  costs  of  the  day. 

U  S 
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18M«  In  answer  to  a  charge  in  the  supplemental  bill,  some 

of  the  Defendants  stated,  *'  that  they  believed  it  to  be 
true  that  there  were  not  any  other  persons  than  the 
Beerikgton.  persons  in  the  supplemental  bill  named,"  (viz.,  those 
made  parties  to  the  suit,)  *^  who  had  or  claimed  to  have 
any  estate,  right,  title  or  interest  in  or  to  the  said 
estate." 

Mr.  Kinderdey  and  Mr.  Rdt  at  the  hearing,  objected 
that  the  suit  was  defective,  on  the  ground  that  the  wife 
and  children  were  not  parties  to  the  suit 

Mr.  Peniberton  and  Mr.  HuU^  corUrd^  contended,  that 
as  the  inquisition  found  that  the  Plaintiff  had  been  a 
lunatic  from  1796,  the  deed  of  1805  would  be  equally 
void  with  that  of  1809,  and  that  the  parties  claimiDg 
under  it  were  not  necessary  parties ;  that  if  the  objec- 
tion succeeded,  the  Defendants,  who  had  made  the  above 
admission  and  thereby  misled  the  Plaintiff,  ought  to  pay 
the  costs  of  the  day.     They  cited  Harvey  v.  Cooke,  (a) 

Mr.  fVood^  for  other  parties. 

The  Master  of  the  Rolls. 

It  is  said,  that  it  is  clear  that  the  wife  and  children 
have  no  interest,  because  the  finding  of  the  inquisition 
overrides  all  the  deeds ;  but  the  inquisition  is  not  bind- 
ing on  persons  who  were  not  parties  to  the  proceeding; 
as  against  them  it  is  presumptive  evidence  only  of  the 
time  of  the  lunacy  (6). 

On  the  other  point,  it  is  clear  that  the  Defendants 
have  misled  the  Plaintiff,  by  stating  that  all  the  necessary 
persons  were  parties  to  the  suit;  having  misled  the 
Plaintiff,  they  must  pay  him  the  costs  of  the  day. 

(fl)  4  Ruf8,34,  (If)  Frank  v.  Mainwatingf  anle,  p,  115. 


CASES  IN  CHANCERY.  287 

1 840. 


ALD WORTH  v.  ROBINSON.  Feb,  i  y. 

TN  1826,  Mr.  Lindset^s  estate  was  subject  to  several  Form  of 
mortgages,  amounting  to  5000/.,  and  which,  by  a  f^^^J^^^l 

transfer  in  that  year,  became  vested  in  the  PlaintiflT.  suit,  where  A., 

whose  estate 
was  already 
In  the  same  year,  Mr.  Robinson  applied  to  the  Plain-  mortgaged  to 

tiff,  Mr.  Aldworthy  for  the  loan  of  6000/.  on  mortgage  joined  B.,  as 

of  his  estates,  which  the  Plaintiff  a^creed  to  advance  on  *ii»  surety,  in 

°  a  mortgage  to 

lAndsey  also  securing  the  sum  on  his  estates ;  Robinson  the  Plaintiffof 

and  Lindsey  accordingly  mortgaged  their  respective  es-  ^^^  ^^f^ 
tates  to  the  Plaintiff  for  the  sum  of  6000/. ;  they  after-  further  sum. 
wards,  in  1828,  executed  to  the  Plaintiff  a  further  charge  cation "toTthe 

on  their  estates  for  500/.  Master  of  the 

Rolls,  on  the 
certiBcate  of 
The   Plaintiff  havhig,  as  before  stated,   obtained  a  Plaintiff's 

transfer  of  the  mortgages  on  Lindsei/s  estate  for  the  vanceVcaifse' 

5000/,,  filed  this  bill  of  foreclosure.  as  a  short 

cause,  was  re* 
fused  on  the 

The  Plaintiff,  in  May^  1839,  moved  that  the  cause  Defendant's 

,1111  t         I       counsel 

might  be  advanced  and  heard  as  a  short  cause,  but  the  stating  that  it 

application  was  refused  on  the  ground  of  its  being  a  ^"'^1**^'  * 

foreclosure  suit,  (a)     After  .the  general   order  of  the  and  the  costs 

9th  of  Maifi  1839(i),  the  motion  was  repeated  on  the  were  reserved. 

certificate  of  the  Plaintiff's  counsel  of  its  being  a  short  ^^  cause 

afterwards 

cause.      The   Defendant's   counsel    having  stated    his  came  on  in  its 

opinion  that  it  was  not  a  proper  cause  to  be  heard  ^egularcourse, 
as   a   short  cause,  the  Master  of  the  Rolls  at  once  Court,  being 
refused  the  application,  but  reserved  the  costs  of  the  tha^^ihe^cause 

motion  until  the  hearing.  was  a  proper 

ipi       one  to  be 
^^^    heard  as  a 
short  cause, 
pave  to  the  Plaintiff  the  cost?  of  the  motion. 

(a)  I  Beavan^  99.  note  (</).  {^)  Ih.  x. 

f74 
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1840. 


Aldwortu 

V, 
ROBIMBON. 
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The  cause  now  came  on  for  hearing9  and  the  ocij 
questions  were,  as  to  the  form  of  the  decree,  and  as  to 
the  costs  of  the  motion  which  had  been  reserved. 

Mr.  Pemberton  and  Mr.  G.  Russell,  for  the  Plaintiff, 
cited  Becket  v.  Micklethwaite.  {a) 


Mr.  WiUcock  and  Mr.  Ratqjellj  contra,  for  the 
fendants. 


Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls. 

It  appears  in  this  case  that  there  were  several  mort- 
gages amounting  to  5000/.  upon  Lindseys  estate  before 
the  year  1826.  In  the  year  1826,  Robinson  mortgaged 
his  estate,  which  is  quite  distinct,  for  the  sum  of  6000/1 ; 
and  at  the  same  time,  Lindsey  executed  deeds,  whereby 
he  made  his  estate,  called  the  Grove  End  Farm,  which 
was  then  subject  to  prior  debts  amounting  together  to 
5000/.,  liable  for  Robinson*s  mortgage  for  6000/.  In 
the  year  1 828,  the  further  sum  of  500/.  was  raised  by 
Robinson,  and  upon  that  occasion  Lindsey  executed 
a  deed,  by  which  he  added  the  500/.  to  the  charge  pre- 
viously subsisting  upon  his  estate ;  the  consequence  of 
which  is  that  Lindset^s  estate  is  charged  with  the  ori- 
ginal sum  of  5000/.,  and  also  with  the  additional  sum  of 
6500/.,  but  Robinson^  estate  was  never  subject  to  more  • 
than  the  6500/.,  care  therefore  must  be  taken  not  to 
charge  it  with  more.  The  Plaintiff  being  entitled  to 
both  the  debts,  there  must  be  an  account  taken  of  what 
'  is  due  to  him  upon  each  of  them;  and  upon  payment  of 
both,  Lindset^s  estate  is  to  be  redeemed,  but  Robinson's 
estate  must  be  made  subject  to  the  6500/.  only. 

■As 

(a)  6  Mad.  199.;  and  Seiun  on  Decrees,  175. 
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As  to  the  costs  of  the  motion,  I  think  the  Plaintiff 
entitled  to  them,  for  all  that  was  required  in  this  case 
to  be  brought  before  the  Court  was  a  simple  statement 
of  the  facts,  {a) 


(a)  For  the  decree  in  thii  case 
see  Reg,  Lib.  A.  1859,  fo.  874. 
It  will  be  found  rather  compli- 
cated in  consequence  of  the  death 
of  Lmdiey,  and  of  his  having  de- 


vised part  of  his  mortgaged  estate 
to  his  daughter  Zr^(&i,  discharged 
of  all  mortgages  &c.,  and  his  re* 
siduary  real  and  personal  estate 
to  the  Defendant  Robinton. 


1840. 


Aldwobth 
Robinson. 


WOOD  V.  HITCHINGS. 


1839. 
Dec,  9. 

1840. 
Feb,  18. 


J 'AMES  WOOD,  of  Gloucesiej'i  banker  and  mercer.  An  appeal 
died  on  the  20th  of  April  1836,  possessed  of  pro-  in"h^Privy 

perty  stated  to  amount  to  nearly  1,000,000/.  sterling.  Council  from 
^V...  rj  a  sentence  of 

\Jn  bis  death  two  testamentary  papers,  watered  toge-  theEcclesi* 

ther  and  dated  respectively  the  2d  and  3d  of  Decern-  ^^^^,  ^^"^ 
•  ET  ^  rejecting  the 

i^er,  1834,  were  propounded  for  probate  in  the  Preroga-  testamentary 
live  Court,  by  Mr.  Chadbome,  Mr.  Osbom,  Mr.  Surman  g^^effd 
and  the  Plaintiff,  Sir  M.   Wood;   the  effect  of  these  declaring  an 
papers  conjoindy,  was  to  appoint  these  four  gentlemen  limited  admi- 
executors,  and  to  rive  them  the  whole  of  the  residuary  nistration 

°  ,       pendente  lite 

real  and  personal  estate  of  the  testator.     The  validity  had  ceased  by 
of  these  instruments  being  disputed  by  parties  claiming  anV^"^^u^®' 
to  be  the  next  of  kin  of  the  deceased,  a  suit,  in  conse-  bition  had 

quence,  arose  in  the  Prerogative  Court.  the  Priry" 

Council  which 
Pending  inhibited  the 
Ecclesiastical 
Court  proceeding.   There  bdng  no  person  in  the  mean  time  authorized  to  protect 
and  collect  the  estate.  Held,  that  these  circumstances^  of  themselves  alone,  justified 
the  appointment  of  a  receiver  by  this  Court. 

Held  also,  that  a  receiver  might  in  such  case  be  granted  on  the  application  of  a 
party  appellant,  who,  assuming  the  decision  of  the  Ecclesiastical  Court  to  be  cor- 
rect, had  no  interest  in  the  estate  of  the  deceased. 

And  thirdly  that  the  circumstance  of  there  being  no  person  in  whose  name  an 
action  might  be  brought  to  recover  the  property  is  not  a  sufficient  objection  to  the 
appointment  of  a  receiver. 


HiTCHINGS. 
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1 839.  Pending  these  proceedings,  a  third  testamentary  p^r 

^'^y'^     of  the  deceased,  dated  Jiify,  1835,  was  sent  anonymously 
^.  by  post  to  one  of  the  alleged  next  of  kin  under  very  extra- 

ordinary circumstances.  This  paper  was  torn  and  partly 
burnt,  and  referred  to  a  prior  codicil  which  had  never 
been  produced ;  it  was  accompanied  by  a  pencil  writing 
stating  that  the  enclosed  had  been  saved  out  of  many 
burnt.  This  paper  bequeathed  legacies  to  a  con- 
siderable amount,  and  gave  the  rest  of  the  property  of 
the  deceased  to  his  executors.  This  paper  was  also 
propounded  by  some  of  the  legatees  claiming  under  it. 

On  the  4th  of  June  1886,  by  an  interlocutory  decree, 
letters  of  administration  pending  the  suit,  and  limited  to 
the  sale  of  4243/.  stock,  and  to  the  receipt  of  the  rents, 
and  to  the  management  of  the  leasehold  estates,  and  to 
the  payment  of  all  sums  due  from  the  deceased  on  ac- 
count of  his  banking  concerns,  was  granted  by  the  Pre- 
rogative Court  to  Mr.  Maddy, 

On  the  20th  o(  Februaty  1839,  the  Prerogative  Court 
decided  against  the  force  and  validity  of  the  three 
several  testamentary  papers,  and  consequently  that  the 
deceased  died  intestate. 

The  Plaintiff,  together  with  Chadbome  and  Osborti^ 
appealed  to  the  Privy  Council  from  this  decision,  as  did 
some  of  the  legatees  claiming  under  the  third  instru- 
ment. That  Court,  according  to  the  usual  course  of 
practice,  issued  an  inhibition,  whereby  the  Prerogative 
Court  was  inhibited  and  restrained  from  further  pro- 
ceeding in  the  said  suit,  or  upon  the  sentence  or  decree 
pronounced  therein. 

This  bill  was  filed  on  the  3d  of  Atigusi  1839,  by 
Sir  M.  Wood  alone,  against  the  other  alleged  executors, 
the  next  of  kin  of  the  deceased,  some  of  the  legatees 

under 
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under  the  third  instrument,  and  Mr.  Maddy^  stating  the 
above  facts,  and  further  stating,  that  the  suit  in  the 
Prerogative  Court  being  no  longer  pending,  the  admi* 
nistration  granted  to  Mr.  Maddy  had  determined,  and 
that  there  was  not,  as  the  Plaintiff  was  advised,  any  per- 
son having  any  lawful  power  or  authority  to  sell  the  stoek 
in  trade,  furniture,  plate  and  other  household  effects  re- 
maining unsold,  or  to  collect,  get  in  or  receive  the  debts 
or  the  interest  thereon,  or  the  rents  and  profits  of  the 
leasehold  estates,  or  the  dividends  and  interest  of  said 
stocks  and  funds. 


1839. 


Wood 

V, 
UlTCHINOS. 


The  bill  contained  very  searching  and  minute  en- 
quiries as  to  the  third  alleged  testamentary  paper,  as  to 
the  evidence  of  its  execution  and  of  its  being  signed, 
and  all   the    circumstances   connected   with   its   being 
brought  forward,  and  the  result  of  all  enquiries  in  re- 
spect of  the  same;  and  it  prayed  that  the  defendants,  who 
were  the  alleged  next  of  kin  and  the  parties  claiming 
under  the  third  testamentary  paper,  who  were  respon^ 
dents  in  the  appeal  to  the  Privy  Council  '*  might  make  a 
full  disclosure  and  discovery  of  the  matters  aforesaid,  and 
that  the  Plaintiff  might  have  the  benefit  thereof,"  and 
that  the  personal  estate  of  the  deceased  might  be  se- 
cured pending  the  appeal   and  until  a  legal  personal 
representative  of  the  deceased  should  be  duly  appointed, 
and  that  in  the  mean  time  a  receiver  might  be  appointed, 
and  that  an  account  might  be  taken  of  the  receipts  and 
payments  of  Edwin  Maddy  in  respect  of  the  personal 
estate  of  the  deceased. 


It  appeared  in  the  Ecclesiastical  Court,  that  the  first 
and  second  testamentary  papers,  though  propounded 
together,  had  been  wafered  and  placed  in  an  envelope 
by  one  of  the  executors,  and  the  Court,  in  giving  judg-* 
ment,  had  observed  strongly  on  the  mode  in  which  the 


case 
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case  had  been  brought  forward  by  the  executors,  whom 
it  condemned  in  costs. 

It  appeared,  also,  that  the  Plaintiff  in  this  case  had 
filed^  on  the  27th  of  Jufyy  another  bill  similar  to  the 
present,  and  marked  it  **  before  the  Lord  Chancellor," 
and  in  which  he  had  given  a  notice  of  motion  before  the 
Vice-Chancellor  similar  to  the  present,  but  that  on  the 
1st  of  August  the  Plaintiff  obtained  an  order  of  course 
to  dismiss  the  bill,  and  on  the  3d  of  August  filed  this 
bill,  and  gave  a  notice  of  motion  before  the  Master  of 
the  Rolls  similar  to  that  before  given  in  the  Vice-Chan- 
cellor's Court 


A  motion  was  now  made  on  behalf  of  the  Plaintiff 
for  a  receiver  of  the  personal  estate  of  the  deceased. 
• 

Sir  a  Wetherell,  Mr.  Turner  and  Mr.  Bethell,  for  the 
motion,  contended  that  the  administration  pendente  lite 
to  Mr.  Maddy^  which  was  limited  to  a  particular  part 
of  the  testator's  property,  had  expired  upon  pronoun- 
cing the  sentence  of  the  Ecclesiastical  Court,  —  that 
the  functions  of  that  Court  were  wholly  suspended 
by  the  writ  of  inhibition,  —  and  that  under  the  Privy 
Council  Act  (a)  the  Judicial  Committee  had  no  power 
of  appointing  an  administrator  pending  the  appeal. 
That  in  this  state  of  circumstances  the  property  of  the 
deceased  was  wholly  without  protection  and  subjected 
to  great  prejudice,  and  that  it  would  be  evidently  for 
the  benefit  of  all  parties  interested,  that  a  receiver  should 
be  appointed.  They  referred  to  the  following  autho- 
rities in  support  of  this  jurisdiction.  Richards  v. 
Chave  (6),  Knight  v.  Duplessis  (c),  King  v.  King  (rf), 
Atkinson  v.  Henshaiv  {e)y  Walker  v.  Walker  (g).  Ball  v. 

Oliver 

(o)  2  &  5  IV.  4.  c.  92.  {d)  6  Fes  172. 

(b)  12  K«.462.  .  (e)  2  Ves.  <$•  5.85. 

(c)  1  Fes.  sen.  324.  (g)  2  Fes.  Sf  JB.  91.  note^. 
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Oliver  (a),  Liddell  v.  LiddeU  (6),  Watkins  v.  JBren/  (c), 
Day  V.  Croft  {d\  and  JS/aAr^  v.  Blake  (e). 

They  also  argued,  that  the  Plaintiff  ought  not  to  be 
prejudiced  in  the  application  by  any  misconduct  of  his 
co-executor  in  which  (he  -  Plaintiff  had  no  participa- 
tion. 


1839. 


Wood 

V. 
HiTCHINOS. 


Mr.  Kinderslei/i  Mr.  L.  fVigram,  Mr.  Richards  and 
Mr.  Jdiffej  for  the  alleged  next  of  kin. 


Mr.  Pemberton  and  Mr.  <S.  Sharpe^  for  the  legatees 
under  the  third  testamentary  instrument,  opposed  the  ap- 
pointment of  a  receiver,  contending  that  the  Plaintiff  had 
been  guilty  of  great  laches  and  of  improper  conduct  by 
commencing  and  abandoning  similar  proceedings  be- 
fore the  Vice-Chancellor ;  that  in  respect  also  of  the 
proceedings  adverted  to  in  the  Ecclesiastical  Court,  he 
was  not  rectus  in  curia f  and  according  to  the  decision 
then  still  unreversed,  he  had  no  interest  in  the  estate  of 
the  deceased.  That  this  was  an  attempt  indirectly  to 
obtain  a  discovery  in  aid  of  proceedings  in  the  Ecclesi- 
astical 


(fl)  2  Vet.  4'  B.  96. 

(b)  Cited  12  Vet.  464. 

{c)  1  MyL  4-  Cr.  07. 

{d)  RoUs,9thA'bt;.1838.  They 
stated  the  case  to  be  as  follows. 
There  was  a  suit  in  the  Ecclesias- 
tical Court,  as  to  the  validity  of 
the  appointment  by  a  codicil  of  a 
Mr.  Dufour  to  be  an  executor. 
That  Court  decided  against  the 
codicil,  and  displaced  Mr.  Du* 
four^s  title.  He  appealed  to  the 
Privy  Council,  and  an  inhibition 
Issued  to  restrain  the  Ecclesias- 
tical Court  from  further  pro- 
ceedings; and  upon  a  bill  by 


persons  interested  under  the 
will,  the  Court  appointed  a  re- 
ceiver, on  the  ground  of  there 
being  no  person  to  protect  the 
property,  and  no  power  else- 
where to  appoint  one. 

(e)  Exchequer,  Mictiaelmat 
term,  1828,  thus  stated  by  Mr. 
Bethell.  A  decree  for  probate 
had  been  made  by  the  Preroga^- 
tive  Court,  and  an  appeal  to  the 
Del  egates  bei  ng  pending,C.^aron 
Alexander,  notwithstanding  the 
opposition  of  the  executors,  to 
whom  probate  had  been  decreed, 
granted  a  receiver. 
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I8S9.        astical  Court,  which  could  not  be  had  directly  (<?),  and 
^T*^^"^     that  the  bill  in  reality  was  a  mere  bill  of  discovery,  and 
r.  not  filed  honajide  for  the  protection  of  the  estate.    That 

HiTCHiNOB.  jjjg  Plaintiff  ought  either  to  obtain  an  administration  />cti- 
dente  lite  from  the  Privy  Council,  who,  under  the  act  of 
the  2  &  3  W.^*  c.  92.,  had  the  same  power  which  the 
Delegates  formerly  had  to  grant  it,  or  from  the  Prero- 
gative Court,  and  ought  not  to  be  allowed,  after  four 
years'  litigation  in  another  Court,  now  to  change  the 
jurisdiction.  And  lastly,  that  the  appointment  of  a  re- 
ceiver would  be  nugatory,  as  there  was  no  person  in 
whose  name  he  could  sue  to  recover  the  property. 

iThe  Master  of  the  Roixs.  Is  there  any  case  in 
which  the  Court  has  refused  to  appoint  a  receiver  pend- 
ing a  litigation  in  the  Ecclesiastical  Court,  on  the  ground 
that  there  was  no  legal  personal  representative  ?  Has 
this  Court  ever  allowed  a  person  who  admits  a  sum  of 
money  to  be  due  from  him  to  an  estate,  to  dispute  the 
right  of  the  receiver  to  collect  it  ?] 

The  Bank  of  England  would  not  pay  and  would  be 
justified  by  the  acts  of  parliament,  and  the  receiver 
would  have  no  means  of  compelling  payment  from  the 
debtors  to  the  estate  who  might  dispute  the  debt.  [^The 
Master  of  the  Rolls.  Then  the  Court  would  put  the 
matter  into  a  course  of  investigation.]  Jones  v.  Gode^- 
rich  (b)  was  referred  to. 

Mr.  Dixonj  for  Mr.  Surman^  opposed  the  application 

principally  on  the  ground  that  there  was  a  suit  pending 

in  the  Vice-Chancellor's  Court  for  the  same  purpose  in 

which  the  next  of  kin  were  Plaintiffs,  and  which  would 

be  the  most  proper  suit  in  which  to  apply  for  a  receiver. 

Mr. 

(a)  Mitfordy  186.,  and  Bun  v.         {h)  Before  the  Lord  Chancel- 
Coatety  1  Atk,  288.  lor,  Nov.  SI,  S2.  1859. 
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Mr.  Beaks,  for  Mr.  Chbom,  and  Mr.  Girdlestone,  for 
Mr.  Maddy,  submitted  to  any  order. 

Sir  C.  fVethereUi  in  reply,  contended,  that  even  if  pro- 
tection for  the  property  could  be  obtained  through  the 
medium  of  the  Ecclesiastical  Court  or  the  judicial  com- 
mittee, still  the  jurisdiction  of  this  Court  would  not  be 
ousted ;  that  both  in  Liddell  v.  LiddeUy  and  Day  v.  Croft 
the  receiver  had  been  appointed  pending  an  appeal. 

The  Master  ^  the  Rolls  said  he  would  read  the 
bill  and  affidavits  before  giving  his  decision  in  this  case, 
but  that  he  could  not  permit  any  doubt  to  be  entertained 
respecting  the  jurisdiction  of  this  Court  in  a  case  of  this 
description.  That  it  was  perfectly  clear  to  him,  that 
the  Court  had  jurisdiction  to  interfere  by  granting  a 
receiver  for  the  protection  of  the  estate,  and  that  it  was 
not  necessary  in  order  to  authorize  the  Court  to  appoint 
a  receiver,  that  there  should  be  a  person  in  whose 
name  an  action  might  be  brought  to  recover  the  pro- 
perty. That  the  question  here  was,  whether  it  was 
necessary  for  the  protection  of  the  interests  of  all  parties 
concerned  that  there  should  be  a  receiver. 


295 


1839. 


Wood 

V, 

H1TCHINQ8. 


The  Master  of  the  Rolls. 

This  was  a  motion  for  a  receiver  of  the  personal 
estate  of  James  Wood,  deceased,  who  died  at  Gloucester 
on  the  28th  of  April  1 836. 

After  his  death  the  Plaintiff,  together  with  Mr.  Chad- 
borne,  Mr.  Osbom  and  Mr.  SurmaUy  alleged  that  in  the 
month  of  December  1834  he  had  made  a  will,  and 
thereby  appointed  them  executors. 

Some 


1840. 
Feb.  I. 
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Some  time  afterwards,  it  was  alleged  by  other  persons 
that  the  testator  had  made  a  codicil  or  testamentary 
paper,  dated  in  Jidy  1835,  and  some  of  the  testator's 
next  of  kin  alleged  that  the  testator  died  intestate. 

Proceedings  in  the  Prerogative  Court  of  Canterbury 
were  instituted  for  the  purpose  of  having  it  determined 
whether  the  deceased  Mr.  James  Wood  died  testate  as  to 
the  papers  propounded,  or  any  of  them,  or  not;  and  on 
the  4th  oi  June  1836,  a  limited  administration  pendente 
lite  was  granted  to  Mr.  Maddy. 

Sentence  was  pronounced  on  the  20th  of  February 
1 839,  and  it  was  declared  that  the  several  testamentary 
papers  which  had  been  propounded  were  void,  and  that 
the  deceased  died  intestate. 

The  e£Pect  of  this  sentence  was  to  deprive  the  Plaio- 
ti(F,  and  the  other  persons  claiming  to  be  executors 
under  the  paper  of  December  1834,  of  all  right  to  and 
interest  in  the  effects  of  the  deceased,  and  at  the  same 
time  to  determine  the  limited  administration  pendente 
lite  which  had  been  granted  to  Mr.  Maddy. 

The  Plaintiff,  and  the  other  persons  claiming  to  be 
executors,  have  appealed  from  the  sentence  to  the 
Queen  in  council,  the  case  is  referred  to  the  Judi- 
cial Committee,  and  an  inhibition  agiunst  further  pro- 
ceedings in  the  Ecclesiastical  Court  has  issued,  the 
litigation  between  the  parties  is  transferred  to  the  Court 
of  Appeal,  and  is  now  pending,  and  in  the  meantime 
there  is  no  person  legally  entitled  to  receive  any  part  of 
the  effects  of  the  deceased. 

Thes^  circumstances  standing  alone  appear  to  me  to 
authorize  the  Court  to  interfere  for  the  protection  of 
the  property,  which  consists  not  only  of  a  very  large 

sum 
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sum  of  money  in  the  funds,  but  also  of  leasehold  estates, 
of  stock  in  trade,  and  debts  of  considerable  amount. 

The  application,  however,  is  made  by  the  Plaintiff 
alone ;  every  other  person  who,  in  any  view  of  the  case, 
may  be  interested  in  the  estate,  opposes  the  application ; 
some  on  the  ground  that  the  circumstanges  of  the  case 
do  not  afford  sufficient  reason  for  the  exercise  of  the 
discretion  upon  which  the  Court  ought  to  act  in  such 
cases,  others  on  the  ground  that  a  receiver  ought  not 
to  be  appointed  at  the  instance  of  the  Plaintiff  on  this 
bill. 
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I  think  that  there  is  nothing  in  the  circumstances  of 
the  case,  so  far  as  they  regard  the  situation  of  the 
testator's  property,  to  make  it  inexpedient  to  appoint  a 
receiver,  and  that  the  Plaintiff  is,  for  his  own  interest^ 
entitled  to  the  receiver,  unless  debarred  by  some  per- 
sonal objection. 

As  to  the  personal  objections  to  the  Plaintiff  and  this 
bill.  I  do  not  think  the  bill  a  proper  bill  for  the  mere 
protection  of  the  property  ;  it  is  undoubtedly,  to  a  great 
extent,  a  bill  of  discovery ;  but,  having  regard  to  the 
state  of  this  cause,  I  cannot  venture  to  say  that  the 
circumstance  of  discovery  being  sought  by  this  bill  is  a 
ground  for  refusing  a  motion  for  a  receiver. 

It  is  said  that  the  Plaintiff  does  not  come  with  clean 
hands ;  but  the  allegation  takes  for  granted  the  prin- 
cipal point  in  dispute.  If  the  sentence  is  to  stand  the 
plaintiff  is  subject  to  great  imputation ;  but  he  insists 
that  he  ought  to  be  cleared,  and  that  is  a  matter  which 
is  to  be  tried  in  the  Court  of  Appeal. 
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Hie  same  observation  applies  to  the  objection  that  he 
is  at  present  without  interest;  he  is  so  if  the  sentence 
stands,  and  that  is  the  question  to  be  tried. 

I  have  also  considered  the  objection  which  is  raised 
on  the  ground  of  delay,  and  I  do  not  think  that  there 
is  any  such  delay  proved  as  to  make  the  i^plicatioQ 
improper  at  thb  time ;  and,  on  the  whole,  I  think  a  re- 
ceiver ought  to  be  appointed,  (a) 

(a)  Affirmed  by  the  Lord  Chancellor,  March  15th,  1840. 


Feb.  SS. 

Two  parties, 
who  were  en- 
titled to  pro- 
perty in  equal 
moieties, 
made  an  equi- 
table mortgaee 
of  it;  one  of 
the  mort- 
gagors was 
out  of  the 
jurisdiction, 
and  the  whole 
rents  were  re- 
ceived bythe 
other.    The 
Court  granted 
a  receiver. 


HOLMES  V.  BELL. 

rpHE  Defendants,  mUiam  Bell  an^  Edward  J. 
"^  Belli  being  seised  in  equal  moieties  in  fee  simple 
of  the  property  mentioned  in  the  pleadings,  deposited 
the  title  deeds  thereof  with  the  Plaintifi,  the  HvU 
Banking  Company,  and  agreed,  when  required,  to  exe- 
cute to  them  a  legal  mortgage  for  securing  any  monies 
due  firom  William  Bell  to  the  company  within  a  certain 
limit. 


A  considerable  sum  having  become  due  from 
Bell  to  the  company,  the  latter  filed  a  bill  of  foreclosure 
against  WiUiam  and  Edward  J,  Bell. 

William  Bell  appeared  and  answered,  but  Edward  J, 
Bell  was  living  out  of  the  jurisdiction  and  had  not  been 
served  with  a  subpcena^  and  a  motion  was  now  made  for 
a  receiver  of  the  entirety  of  the  rents  and  profits. 

It  appeared  that  WiUiam  Bell  was  in  the  receipt  of 

the  whole  of  the  rents  of  the  premises. 

Mr. 
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Mr.  Pemberton  and  Mr.  Croodeve^  for  the  motion.  1840. 

Mr.  Bethelly  contrh^  insisted  that  the  Court  would  not 
grant  a  receiver  in  the  absence  of  the  party  principally 
interested,  and  that  to  the  extent  at  least  of  the  interest 
of  Edward  «71  Bell^  who  was  absent,  the  motion  could 
not  be  granted :  Browne  v.  Blount  (a),  Coward  v.  Chad^ 
wick  {b\  Tanfield  v.  Itvine.  (c) 

That  no  difficulty  existed  here,  because,  under  the 
recent  statutes,  an  order  might  be  obtained  for  making 
service  abroad  good  service. 

Mr.  PeTnbertonf  in  reply.  The  case  of  Braame  ▼• 
Blount  arose  at  the  hearing ;  besides,  in  this  case,  the 
Defendant  William  Bell  is  in  possession  of  the  whole 
property.  The  receiver  will  protect  the  property  for 
the  benefit  of  all  parties. 

7^  Master  of  the  Rolls. 

With  respect  to  the  moiety  of  the  party  who  appears 
there  can  be  no  doubt,  but  as  regards  the  moiety  of  the 
absent  party  there  is  some  difficulty ;  and  if  the  case  of 
Braame  v.  Blount  applied  I  could  not  act  in  opposition 
to  it  without  great  consideration ;  but  in  this  case  the 
Defendants  are  tenants  in  common,  and  the  one  who  is 
before  the  Court  is  in  possession  of  the  whole  rents ; 
and  under  these  circumstances  I  think  that  a  receiver 
of  the  whole  rents  ought  to  be  appointed. 

(a)  8  Buti.  4  M»  85.  (c)  S  Rnu.  149. 

lb)  S  But$.  150. 
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Feb.  19. 85.  MILES  V.  PRESLAND. 

In  re  COE. 
A  court  of      TiM"R.  COE  had  obtained  judinnent  in  the  Exchequer 

equity  has  no     ItI       -  «.,  •»     o  -i 

jurisdiction  of  Pleas   against  H.  M.,  a  Defendant  in  this 

""""t'  ^u^       cause. 

Clio. «.  14. 

nies  invested  ^*  ^'  ^^  entitled  to  one  fifth  share  of  a  sum  of 
^Vh^A*"**  money  in  tlie  funds,  standing  in  the  name  of  the  Ac- 
countant-       countant-General,  in  trust  in  this  cause. 

General  to 
stand  charged 

with  a  judg-  Mr.  HaUett  now  moved,  on  behalf  of  Mr.  Cbe,  under 
Tovereliat'^  the  1  &  2  Vict.  c.  110.  s.  14.  (the  act  for  the  Abolition 
law  against  of  Imprisonment  for  Debt),  for  an  order  nisi  that 
titled  to  such  unless  cause  shewn,  the  one  fifth  of  the  fund  in  Court 
funds.  should  stand  charged  with  the  amount  of  the  judgment 

debt.     He  stated  that  such  orders  had  been  made  by 

the  Vice-Chancellor. 

By  the  act  in  question  it  is  enacted,  that  if  any  per- 
son against  whom  any  judgment  shall  have  been  entered 
up  in  any  of  her  Majesty's  superior  courts  at  Westmin" 
ster^  shall  have  any  government  stock,  funds  or  annui- 
ties, or  any  stock  or  shares  of,  or  in  any  public  company 
in  England  (whether  incorporated  or  not),  standing  in 
his  name  in  his  own  right,  or  in  the  name  of  any  person 
in  trust  for  him,  it  shall  be  lawful  for  a  Judge  of  one  of 
the  superior  courts,  on  the  applicationof  any  judgment- 
creditor,  to  order  that  such  stock,  funds,  annuities  or 
shares,  or  such  of  them,  or  such  part  thereof  respec- 
tively, as  he  shall  think  fit,  shall  stand  charged  with 
the  payment  of  the  amount  for  which  judgment  shall 

have 
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have  been  so  recovered,  and  interest  thereon,  and  such  1 840. 

order  shall  entitle  the  judgment-creditor  to  all  such  ^'^^'^ 

remedies  as  he  would  have  been  entitled  to  if  such  vl 

charge  had  been  made  in  his  favour  by  the  judgment-  P»*sland, 
debtor. 

The  next  section  enacts,  that  to  prevent  the  person 
against  whom  the  judgment  has  been  obtained  from  dis- 
posing, &c.,  of  the  stock,  every  order  charging  the 
stock,  &c.,  shall  be  made  in  the  first  instance  ex  pariCf 
and  shall  be  an  order  to  shew  cause  only. 

The  Master  of  the  Rolls  said  he  entertained  great 
doubts  whether  the  act  in  question  authorized  courts  of 
equity  to  make  the  order  which  was  asked :  he  would, 
however,  read  the  act  and  affidavits,  and  make  enquiry 
as  to  the  orders  made  by  the  Vice-Chancellor.  His 
Lordship  suggested,  whether  the  proper  mode  of  pro- 
ceeding would  not  be  to  get  the  charging  order  in  the 
court  of  common  law,  and  then  come  here  by  petition 
for  the  ordinary  stop  order. 

The  Master  of  the  Rolls  said  he  found  that  such  Feb,  25. 
an  order  had  been  made  by  the  Vice-Chancellor;  that 
his  Lordship  had  read  the  act,  but  he  still  conceived 
be  had  no  authority  to  make  the  order :  he  therefore 
thought  that  the  more  satisfactory  course  would  be  to 
make  an  application  to  the  Lord  Chancellor. 


Nonu — An  application  Was  afterwards  made  to  the  Lord  Chan- 
cellor, who,  after  conferriog  with  the  Master  of  the  Rolls  and  Vice- 
Chancellor,  decided  that  the  Court  had  no  jurisdiction  to  make 
the  order,  (llth  March  1840.)  See  the  subsequent  act  of  the 
3  &  4  Vki.  c.  82. 


XS 


802 


CASES  IN  CHANCERY. 


1840. 


Feb.  S5. 


BENNETT  v.  FOWLER. 


A  bill  prayed 
the  specific 
performance 
of  an  agree- 
ment, *'  if  a 
good  title 
could  be 
made.'*    At 
the  bearing  it 
was  declared 
tbat  the  aeree- 
ment  ought  to 
be  specifically 
performed, 
and  it  was  re- 
ferred to  the 
Master  to  en* 
quire  whether 
a  good  title 
could  be  made. 
The  Master 
'reported  in 
the  native. 
The  Plaintiff 
on  further 
directions 
waived  all 
objections  to 
the  title,  and 
proposed  to 
take  the  pro- 
perty; this 
was  resisted  by 
the  vendor : 
Held,  that 
the  Plaintiff 
was  entitled, 
but  being 
aware  at  the 
first  hearing, 
of  the  objec- 
tions to  the 
title,  he  ought 
to  pay  the 
costs  of  the  in- 
vestigation in 
the  Master's 
office. 


TTIOWLEB,  being  indebted  to  the  Plamtifl^  agreed 
•^  to  sell  hind  certain  freehold  premises  for  525Lf 
and  it  was  agreed  that  the  debt  shoald  be  retained  oot 
of  the  purchase-money. 

The  PhuntifF  filed  his  bill,  praying  a  specific  per- 
formance of  the  agreement,  *^  if  a  good  title  could  be 
made"  against  the  personal  representatives  and  heir  at 
law  of  Fowler  ;  they,  by  their  answers,  insisted  that  the 
agreement  had  been  waived ;  a  decree  was  however  made 
whereby  it  was  declared  that  the  agreement  ought  to  be 
specifically  performed  and  carried  into  execution ;  and 
it  was  referred  to  the  Master  to  enquire  and  state  to 
the  Court  whether  a  good  title  could  be  made  to  the 
property. 

The  Master  reported  that  a  good  title  could  not  be 
made,  and  the  cause  now  came  on  for  further  directions. 

Mr.  Pemberton  and  Mr.  Wood^  for  the  Plaintiff,  pro- 
posed to  waive  all  objections  to  the  title  and  to  take  the 
property. 

Mr.  G.  Turner  (in  the  absence  of  Mr.  Tinney)  re- 
sisted a  specific  performance  of  the  agreement,  and  con- 
tended that  the  bill  must  be  dismissed ;  he  argued  that, 
as  it  now  appeared  tbat  a  good  title  could  not  be  made, 
the  prayer  of  the  Plaintiff's  bill  could  not  be  granted; 
that  the  Court  could  not  decree  the  performance  of  an 
agreement  for  the  sale  of  a  pretended  title,  or  order  the 
conveyance  of  an  estate  to  which  the  Defendant  was 

oot 
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not  entitledi  as  it  would  be  contrary  to  the  statutes        1840. 
aininst  maintenance  and  champerty.     That  if  the  bill     V~^^*^ 

^  r      t^  Bennett 

had  alleged  the  truth,  namely,  that  the  Defendant  had  v. 

no  title,  it  would  have  been  dismissed'(a),  and  that  the 
result  must  be  the  same  now  that  fact  appeared  judi- 
cially. That,  if  dismissed,  the  bill  must  be  dismissed 
with  costs,  as  the  Plaintiff  when  he  filed  his  bill  was 
aware  of  the  objection ;  that  if  the  Plaintiff  should  suc- 
ceed, he  ought  to  pay  the  costs  of  the  investigation  in 
the  Master's  office,  as,  if  he  had  consented  to  take  the 
title  at  the  original  hearing,  the  expense  of  the  reference 
would  have  been  saved. 

That  the  declaration  in  the  decree  that  the  contract 
ought  to  be  specifically  performed,  did  not  prevent  the 
Court  dismissing  the  bill,  now  that  it  appeared  that  the 
Defendants  could  not  make  a  good  title,  Warren  v. 
Richardson,  (b) 

Mr.  Woodf  in  reply. 

______  • 

7^  Master  of  the  Rolls. 

The  bill  prayed  a  specific  performance  of  the  agree- 
ment, ^'  if  a  good  title  could  be  made."  Having  regard 
to  the  duty  of  a  vendor  to  make  a  good  title,  it  appears 
to  me  immaterial  whether  these  words  were  there  or 
not.  If  a  plaintiff  prays  the  specific  performance  of  an 
agreement,  he  does  not  intend  to  take  the  property  if 
there  is  no  title.  The  allegation  of  the  Defendants  was, 
that  the  agreement  has  been  waived,  but  at  the  hearing  a 
decree  for  specific  performance  was  pronounced,  and  a 
reference  was  directed  to  the  Master  to  see  if  a  good 
title  could  be  made.  Under  that  decree  it  was  the 
duty  of  the  vendor  to  make  out  a  good  title,  and  the 
right  of  the  other  party  to  have  it ;  but  I  do  not  know 

any 

(a)  yidotofi  V.  Wordsworihj  2  Swan,  369.       (b)  I  Younge,  1. 

X  4 


Fowler. 
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1840.       any  reason  why  the  purchaser  who  has  that  right  may 
^^^^"^     not,  if  he  thinks  fit,  dispense  with  the  performance  by 
v.  the  other  party  of  his  duty,  and  waive  carrying  in  ob- 

jections to  the  title ;  he  insisted,  however,  on  the  objec- 
tions to  the  tide,  and  the  result  was  that  the  Master 
reported  that  a  good  title  could  not  be  made ;  this  means, 
not  that  the  parties  have  no  title  at  all,  but  that  they 
cannot  make  out  such  a  title  as  the  Plaintiff  is  bound  to 
accept,  llie  Plaintiff  now  says,  I  am  willing  to  waive 
all  the  objections,  and  to  accept  the  title  which  can  be 
made :  the  question  is,  if  he  has  not  a  right  to  say  so. 
I  am  of  opinion  that  the  obligation  to  which  a  vendor  is 
subject  to  make  out  a  title  is  intended  for  the  benefit  of 
the  purchaser  only,  and  that  if  he  thinks  fit  to  waive  it, 
he  has  a  right  to  do  sa 

I  think,  therefore,  the  Plaintiff  has  a  right  to  have 
the  agreement  specifically  performed,  so  far  as  it  can 
be,  and  it  being  admitted  that  the  Plaintiff  at  the  bear- 
ing was  acquainted  with  the  objections  to  the  title,  he 
must  bear  the  costs  of  investigating  the  title:  the  other 
costs  ought  to  be  borne  by  tlie  Defendants. 


CASES  IN  CHANCERY.  S05 

18S9. 


HUE  V.  RICHARDS.  .Voi;.7. 

Tt/TESSRS.    RICHARDS   and    Hue    carried    on  By  articles  of 

"^•^  business  in  partnership  together,  under  articles  of  ^^'^"oYthe  **" 

partnership  whereby  it  was  agreed,  that  in  case  of  the  death  of  a 

death  of  either  of  the  partners,  the  survivor  should  not  [urvivor  was 

be  obliged  to  account  for  the  stock  and  profits,  but  to  pay  the 

should  give  security  to  pay  within  six  months  so  much  capital  ac- 

as  upon  the  last  half-yearly  rest  should  appear  to  be  f^gj'haf^^^ 

due  to  the  deceased  partner,  and  the  capital,  stock,  &c.,  rest,  and  to 

1  ft  V 

were  thereupon  to  be  conveyed  to  the  surviving  partner.  ^cr^After*^  * 

the  death  of 

Hue  died   m  1835,  and  he  appointed  his  partner  s^rranaemcnt 
Richards    and   a  Mr.  Underwood  his  executors,  who  was  entered 

into  between 

proved  his  will.     By  his  will,  he  bequeathed  to  the  his  executors, 

Plaintiff,  his  widow,  2000/.  and  a  life  interest  in  the  (one  of  whom 
'  '  was  the  snr- 

residue  of  his  property.     Upon  the  death  of  Hue  the  viving  part- 
above  stipulation  in  the  partnership  deed  was  not  carried  ^^^\^  ^^o 
into  effect,  but  an  arrangement  was  entered  into  between  wa«  ^^^^^-^ 
the  widow  and  the  executors,  by  which  the  surviving  terested  under 

partner  (beinc:  one  of  the  executors]  was  to  take  the  the  will,  by 
*^  .  .  .  which  the  siir- 

partnership  stock,  &c.,  at  a  valuation  which  had  been  viving  partner 

previously  made;    and  he  was  to  get  in  the  credits,  JJig^g^ock  at  a 

and  pay  the  partnership  debts ;  the  share  of  Hue  in  valuation,  and 

the  residue  being  ascertained,  was  to  be  applied  in  credits  and 

payment  of  his  separate  debts,  and  the  residue  was  to  be  W  the  joint 

^  ^  *  debts,  and  out 

then  applied  by  instalments  in  satisfaction  of  the  Plain-  of  the  share 

tiffs  legacy.  ofthedc- 

o     ^  ^     ceased  partner 

This  in  the  suq^lus, 
to  pay  hii  se- 
parate debts  and  [the  widow's  legacy.  The  widow  by  this  bill  sought  to  set  aside 
this  arrangement  for  fraud,  and  to  have  an  account  of  the  partnership  transactions, 
and  of  the  profits  subsequent  to  her  husband's  death :  Held,  that  the  Plaintiff  was 
entitled  to  the  production  of  the  accounts  of  the  business^  as  carried  on  after  the 
testator's  death* 
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1B89*  ^  This  bill  was  filed  by  the  widow  against  the  execu- 
tors, and  sought  to  set  aside  this  arrangement  by 
various  suggestions  of  fraud,  and  prayed  also  for  an 
account  of  the  partnership  dealings,  &c«,  and  of  the 
profits  made  by  the  surviving  partner  by  iheans  of  the 
capital  of  the  deceased  partner. 

All  fraud  was  denied  by  the  answer. 

A  motion  was  now  made  for  the  production  of  docu- 
ments admitted  by  the  Defendant  Bichards  to  be  in 
his  possession;  and  the  question  was,  whether  the  books 
of  account  of  the  trade  since  the  death  of  Hue  were  to 
be  ordered  to  be  produced. 

Mr.  Pemberton  and  Mr.  O.  Anderdon^  for  the 
Plaintifi: 

Mr.  Girdlestone  and  Mr.iZoiip^fi,  contra^  contended  that 
the  PlaintiiF  was  not  entitled  to  the  documents  relating 
to  the  business  carried  on  subsequent  to  the  testator^s 
death.  That  the  Court  would  be  compelled  to  decide 
the  previous  question  as  to  the  validity  of  the  arrange- 
ment, before  it  would  hold  that  the  PlaintiiF  was  en- 
titled to  see  the  private  accounts  of  the  Defendant. 
That  even  if  that  arrangement  were  set  aside,  then  the 
PlaintiiF  would  be  remitted  to  her  original  position 
under  the  partnership  articles,  and  the  estate  of  the 
testator  would  be  entitled  only  to  the  share  of  the  de- 
ceased partner  according  to  the  previous  half-yearly 
rest,  and  would  not  be  entitled  to  participate  in  the 
subsequent  profits. 

Tlie  Master  of  the  Rolls  (without  hearing  a  reply}. 
The  documents,  the  production  of  which  is  objected  Ui^ 
are  those  which  shew  tb^  dealings  with  the  joint  pro- 
perty 
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perty  after  the  death  of  one  of  the  partners,  and  which'  18S9. 
the  Defendant  calls  his  private  accounts.  I  do  not 
now  intend  to  enter  into  the  merits,  but  it  appears  that 
after  the  death  of  Mr.  Hue  an  arrangement  was  made  with 
the  Plaintiff  and  the  executors,  the  whole  of  which  the 
Plaintiff  says  ought  to  be  set  aside.  She  says  that  in 
the  valuation  which  was  the  foundation  of  the  arrange- 
ment, she  was  not  rightly  treated,  and  that  she  is  entitled 
to  an  account  of  the  application  of  that,  which  at  the  death 
of  her  husband,  was  the  joint  property  of  her  husband 
and  the  surviving  partner ;  and  she  prays  relief  accord- 
ingly. It  is  said,  in  answer  to  the  present  motion,  that 
if  this  arrangement  is  set  aside,  the  Plaintiff  will  be  re- 
mitted to  the  partnership  articles,  and  that  then  she  will 
only  be  entitled  to  the  value  of  the  testator's  capital  as 
therein  pointed  out  I  do  not  say  that  that  will  be  the 
result  of  the  case,  or  that  she  may  not  be  entitled  to 
the  relief  asked ;  she  may  become  entitled  to  an  account 
of  the  partnership  property  since  her  husband's  death ; 
and  if  so,  she  will  be  entitled  to  these  accounts  kept  by 
the  Defendant.  It  is  said  that  the  form  of  the  prayer  of 
the  bill  is  erroneous,  but  there  is  no  plea  or  demurrer 
to  it  The  Plaintiff  has  a  right'  to  the  production  with 
reference  to  the  relief  asked  by  the  bill,  and  which  may 
possibly  be  had  at  the  hearing  of  the  cause. 
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JVbe.  S3.  35. 


BEBB  V.  BECKWITH. 


Bequest  in 
trust  for  all 
the  rhildren 
of  the  testa- 
tor's late  uncle 
J,  B,  ile- 
ceased,  to  be 
divided 
equally 

amongst  them, 
and  the  issue 
of  such  of 
them  as  should 
be  deceased, 
share  and 
share  alike, 
such  issue  to 
be  entitled  to 
the  share  of 
his  deceased 
parents, 
cfjually 
amongst 
them:  Held, 
that  a  grand- 
child of  J.  B. 
whose  parent 
was  dead  at 
the  diito  of 
the  will,  was 
entitled  to 
take. 


^T^HE  question  in  this  case  was,  whether  James  Beck' 
withj  the  son  of  a  son  ot  James  Bechmth  deceased 
\rho  was  dead  at  the  date  of  the  testator's  will,  was  en* 
titled  to  a  share  of  the  funds  in  question. 

The  testator  directed  his  trustees  to  stand  possessed 
of  property,  in  trust,  for  all  and  every  the  children  of 
his  late  uncle,  James  Beckwith,  deceased,  to  be  divided 
equally  amongst  them  and  the  issue  of  such  of  them  as 
shall  be  deceased,  share  and  share  alike,  such  issue  to 
be  entitled  to  the  share  of  his,  her  or  their  deceased 
parents  equally  amongst  them,  subject,  &c 

The  father  of  the  claimant  was  one  of  the  children  of 
the  testator's  uncle,  James  Bechoith^  deceased ;  but  he 
was  dead  at  the  date  of  the  will. 

Mr.  Pemberton  and  Mr.  Baupellj  for  trustees. 

Mr.  StifiioTig  for  James  Beckwith  the  clumant,  cited 
Tytlierleigh  v.  Harbin  {a). 


Mr.  Piggottf  for  the  surviving  children  of  the  uncle, 
contra,  contended  that  the  issue  took  only  the  share 
of  the  parent  by  way  of  substitution,  and  as  here  the 
parent  could  take  nothing,  being  dead  at  the  date  of 
the  will,  his  child  could  not  be  substituted;  he  cited 
Christopherson  v.  Naylor  (i),    Butter  v.   Ommaney  (c), 

Waugh 


(a)  6  Sim,  329. 
(^  1  Mer^  380. 


(c)  4  Ruit.  7. 
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WaugJi  y.  Waugh  (a\  Smith  v.  Smiih  (6),  Collins  y.  John-^       18S9. 
son  (c),  Giles  y.  Giles  (d). 

The  Master  qfihe  Rolls. 

The  funds,  it  is  to  be  observed,  are  to  be  held  for  all 
the  children  of  James  Beckxviih  deceased,  to  be  divided 
equally,  not  amongst  those  children,  but  amongst  them 
and  the  issue  of  such  of  them  as  shall  be  dead  at  the 
period  of  distribution,  which  was  the  future  time  con- 
templated by  the  testator,  and  imported  by  the  words. 
I  think  that  the  words  are  applicable  to  the  cases  of 
children  who  might  die  before  or  after  the  date  of  his 
will,  provided  they  were  dead  at  the  future  period 
in  contemplation,  and  I  consider  the  direction  to  be,  in 
effect,  to  hold  the  fund  in  trust  for  divbion  amongst  the 
children  then  living,  and  the  issue  of  such  of  them  as 
may  be  then  dead ;  and  the  testator  having  used  the 
words  '^  share  and  share  alike/'  follows  them  up  with  a 
direction,  that  the  issue  of  a  child  were  to  take  amongst 
them  only  a  child's  share,  the  effect  of  which,  I  think,  is 
to  limit  the  amount  of  the  share  to  which  the  issue  are 
entitled,  but  not  to  make  the  gift  to  issue  a  gift  which 
could  only  take  effect  by  way  of  substitution  for  the 
gift  to  a  child  living  at  the  date  of  the  will. 

I  have  read  the  cases :  Chrisicpherson  v.  Naylor  and 
Butter  v.  Ommaney^  which  are,  I  think,  clearly  distin- 
guishable. In  Waugh  v.  Wat^h  there  was  a  separate 
provision  made  by  the  will  for  the  child  excluded  on  the 
construction  i]pon  it;  and  I  think  that  the  authorities  do 
not  prevent  me  from  putting  upon  the  words  the  con- 
struction which  they  appear  properly  to  bear. 


(a)  2  Myl  i  K.  41.  (c)  8  Sim.  556. 

{b)  8  Sim.  353.  {d)  lb.  360. 
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Feb.  14, 


DICKENSON  t;.  Lord  HOLLAND. 


SS^dTtidTin   ^^^  Plamtiff  was  the  executor  of  the  late  Earl  of 

^    Warmickj  and  the  Defendants  were  the  l^al  per- 


1806,  and 
which  was  to 
operate  dur- 
ing the  life  of 
thegrantor,the 
trustee,  after 
the  perform- 
ance of  certain 
trusts,  was  to 
pay  the  sur- 
plus rents  to 
the  owner 


sonal  representatives  of  the  late  Lord  Ossory. 


In  1806  the  late  Ear]  of  Warwick  executed  a  deed 
whereby  he  gave  to  the  Earls  of  GaUaoDay  and  Ossmy 
power  to  receive  the  rents  of  certain  of  his  estates,  on 
certain  trusts  to  pay  the  costs ;  and  secondly,  to  pay  the 
suni  of  1000/.  a  year  to  the  late  Earl  of  Warwick,  and 
during  his  life,  then  to  make  other  payments,  and  to  pay  the  residue,  if 
died  in  1816^^    any,  to  the  late  Earl  of  Warwick  ;  the  deed  was  to  con- 

S^^'ms .  ^""®  '^^  '^^^^  *^"™«  ^®  ^f®  ^^  ^^^  ^'^  ^^  Warwick. 
and  in  1828  a    The  Earl  of  Galloway  died  soon  afler  the  date  of  this 

account*was  ^^^5  the  Earl  of  Warwick  died  in  1816:  the  Earl 
filed  b^  the  of  0550^  lived  until  1 818;  and  in  1828  this  bill  was 
tiveofthe        filed  by  the  executor  of  the  Earl  of  ^rtoiV^  against 

former  against  fj^^  representatives  of  the  Earl  of  Ossory  for  an  account 
the  rer'"»-  '^  '^ 


of  the  receipts  under  the  deed  of  1806,  and  of  the  ap- 
plication thereof. 

The  answer  was  filed  in  1829,  and  no  further  pro- 
ceedings were  taken  in  the  suit  until  January  1839, 


;pre- 
sentatives  of 
the  latter. 
The  answer 
was  filed  in 
the  following 
year,  but  no 
further  pro-  _ 

Sten"m  the^  ^^^^  ^^®  ^"*®  ^^  ^®*  down,  and  now  came  on  for 
suit  until         hearing. 
1839,  when 
the  cause  was 
set  down  and 
was  heard  in 
1840:  Held, 
that  no  such 
laches  existed 
as  to  bar  the 
account : 
Held  also, 
that  as  regard- 
ed the  lapse  of  time,  the  case  was  to  be  looked  at  in  the  same  light  now  as  at  the 
filing  of  the  bill. 


Mr.  Pembertan  and  Mr.  Bqgers  asked  for  the  usual 
decree  for  ui  account 

Mr.  Kinderdey  and  Mr.  Sidelottom,  contra*    This  bill 
calls  for  an  account  under  a  trust  deed  executed  thirty- 
four 
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four  years  ago,  twenty-four  years  after  the  death  of  the 
cestui  que  trusty  twenty-two  years  after  the  death  of  the 
trustee,  and  twelve  years  after  the  bill  filed  and  appa^ 
rently  abandoned.  Although  there  is  no  statutable  bar, 
yet,  after  the  extreme  degree  of  laches, — the  want  of  the 
commonest  diligence  in  prosecuting  the  suit,  no  decree 
ought  now  to  be  made.  The  Court  never  assists  a  party 
who  does  not  shew  reasonable  diligence  in  bringing  for- 
ward his  claim ;  Hera/  v.  Dinwoody.  (a)  In  Wood  t. 
Briant  (i)  the  Court  reftised  an  account  against  an  ad- 
ministrator, durante  minore  cetate^  after  the  expiration  of 
twenty  years  from  the  testatrix's  death.  At  this  distance 
of  time  it  must  be  assumed  that  nothing  is  due.  If, 
however,  a  decree  should  be  made,  then  in  analogy  to 
the  action  for  mesne  profits,  the  Court  will  not  give  an 
account  of  rents  and  profits  for  more  than  six  years : 
jReade  v.  Reade.  {c) 


Lord 

Holland. 


Mr.  Pemberton^  in  reply.  Time  is  no  bar  in  this  suit 
Lord  Ossoryj  a  trustee,  by  his  solicitors,  acted  ten  years 
under  the  deed.  The  only  laches  to  be  attributed  to 
the  PlaintiiF  are  the  eleven  years  which  occurred  between 
Lord  WarmcVs  death  and  filing  this  bill ;  this  is  not 
sufficient  to  deprive  him  of  his  right  to  have  an  account 
which  has  never  been  delivered  or  settled. 


Tlie  Master  of  the  Rolls. 

This  bill  was  filed  in  August  1828,  and  prays  simply 
an  account  of  all  sums  of  money  received  on  account  of 
the  rents  of  the  estates  comprised  in  the  deed,  and  of 
the  application  of  those  monies,  — the  commonest  sort 
of  bill  that  could  well  be ;  and  the  Plaintiff  who  repre- 
sents the  Earl  of  Warmickj  the  party  entitled  to  the 

surplus 

(a)  9  Ve$.  jiin.  87.  (c)  5  Ve$.  744. 

\b)  8  Atk.  5S1. 
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Dickenson 

V, 

Lord 

HoLfJlNO. 


surplus  of  the  monies  after  the  performance  of  the  other 
trusts,  would  be  clearly  entitled  to  the  account ;  but  it 
is  said,  there  ought  to  be  no  account  granted  by  reason 
of  the  laches  of  the  PlaintiiF,  and  the  length  of  time 
which  has  elapsed.  The  Earl  of  Warwick  died  in  the 
year  1816:  it  is  said  he  never  made  any  complaint;  the 
probability,  therefore,  is,  that  he  duly  received  the 
allowance  of  1000/.  a  year,  but  it  is  not  even  stated  that 
any  account  was  ever  rendered  to  him  or  to  his  exe- 
cutors.  Has  it  ever  been  held  that  the  mere  delay  in 
making  a  demand  for  the  twelve  years  from  the  expira* 
tion  of  the  trust,  or  ten  years  alter  the  death  of  the 
trdstee,  the  accounting  party,  where  no  account  has 
been  rendered,  and  therefore  no  presumption  of  acqui- 
escence exists,  of  itself  constitutes  a  bar  to  a  trust 
account?  No  such  case  has  been  cited,  and  I  think  no 
such  case  has  ever  occurred.  The  suit  being  instituted 
in  1828,  was  not  prosecuted  nor  set  down  for  hearing 
till  the  month  oi  January  1839.  I  certainly  think  there 
have  been  very  great  laches  on  both  sides,  very  great 
laches  in  the  Plaintiff  in  not  prosecuting  this  cause  to 
a  hearing,  and  very  great  laches  on  the  part  of  the 
Defendants,  in  not  procuring  the  bill  to  be  dismissed. 
The  cause,  however,  during  the  whole  of  that  time  has 
been  in  Court,  and  I  must  therefore  look  at  the  matter 
as  I  should  at  the  moment  when  the  bill  was  filed,  and 
regarding  it  in  that  light,  I  do  not  think  that  the 
Plaintiff  is  barred  from  having  an  account  I  ought  to 
direct  that  the  Master  be  at  liberty  to  state  special  cir- 
cumstances with  a  view  of  furnishing  the  ground,  which 
possibly  may  be  thereby  afforded,  of  presuming  the  dis- 
charge of  many  of  these  matters. 
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ATTORNEY-GENERAL  v.  The  IRON-  Feb.  ii%  15, 

MONGERS*  Company.  ^*- 

(Betton's  Charity.) 

inpHE  will  of  Thomas  Betiouj  dated  the  15th  oi February  Bequest  of  re* 
"*"     1 72S>  contained  the  following  residuary  clause :  —  company**  to 
'^  I  give  and  bequeath  the  rest  and  residue  of  my  estate  apply  the  in- 
wheresoever  and  whatsoever  to  the  Worshipful  Com-  moiety  •*  unto 
pany  or   Corporation  of  Ironmongers  of  the  City  of  ^}^e  redemp- 
London^  and  to  their  successors,  making  them  my  exe-  slaves  in  7«r- 
cutors  upon  this  special  trust  and  confidence  in  them  ^^  ^!^,  ^^^ 
reposed,  that  is  to  say,  that  they  do- with  all  convenient  fourth  to  cha- 
speed  that  may  be  after  my  decease,  place  my  estate  Xwirfo«  and  iu 
out  at  interest  upon  good  securities,  positively  forbidding  suburbs ;  and 
them  to  diminish  the  capital  sum  by  giving  away  any  part  ation  of  the 
thereof  or  that  the  interest  and  profit  arising  be  applied  care  and  pains 
to  any  other  use  or  uses  than  hereafter  mentioned^  and  pany,  the  re- 
directed,  viz^  that  they  doe  pay  onejvU  half  part  of  the  j^Sf^wards 

said  interest  and  profit  of  my  whole  estate,  yearly  and  necessitated 

t*  dccaved  free* 

every  year  for  ever  unto  the  rede^nption  of  British  Slaves  men  of  the 

in  Turkey  or  Barbary  ;  one  full  fourth  part  of  the  said  company. 

'inhere  were  no 

interest  and  profit  yearly  and  every  year  for  ever  unto  guch  BritUh 

charity  ^^""^  ^  ""f' 

''  deem,  and  a 
reference  was  made  to  the  Master  to  approve  of  a  Bcheme  for  the  application  of  the 
fund  thus  unapplied,  having  regard  to  nil  the  charitable  bequests  in  the  will:  Held,  that 
the  application  of  the  fund  to  the  education  of  the  British  emancipated  apprenticed 
negroes  was  not  a  cj/'pra  application;  secondly,  that  the  gifc  to  the  freemen 
of  the  company  was  a  charitable  bequest;  and  thirdly,  there  being  no  direct  objects 
to  which  the  income  could  be  applied,  regard  being  had  to  the  bequest  touching 
BriHah  captives,  that  the  application  of  the  fund  to  the  second  and  third  purposes 
was  as  near  as  could  be  to  the  intention  of  the  testator,  having  regard  to  all  the 
charitable  bequests  in  the  will. 

Principles  on  which  the  Court  proceeds  in  the  application  of  a  charity  fund 
cypres, 

in  an  information  by  the  Attorney-General  at  the  instance  o^  n  relator,  the  At- 
torney-General ought  not  to  appear  otherwise  than  in  support  of  the  information. 

As  to  the  position  of  the  Attorney-General  in  informations  at  the  instance  of 
a  relator,  and  the  practice  in  suth  cases. 

Vol.  II.  Y 
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^®*2Li     ^^*"'y  schools  in  the  City  and  suburbs  of  London 
'P^g  where  the  education  is  according  to  the  Church  of 

Attorney-     England^  in  which  number  that  in  this  parish  to  be 
9,  always  included,  and  not  giving  to  any  one  above  2QL  a 

The  year;  and  in  consideration  of  the  said  Ironmongers' 
Cofflpany.  Compaujr's  care  and  pains  in  the  execution  of  this  my 
will,  the  other  fourth  part  of  the  said  interest  and 
profit  yearly  and  every  year  for  ever  to  the  uses  fol- 
lowing :  viz.  102.  a  year  to  such  minister  of  the  Church 
of  England^  as  they  shall  from  time  to  time  entertain  in 
their  aforesaid  hospital  for  performing  divine  service 
and  other  duties  belonging  to  that  holy  order;  the 
remains  unto  necessitated  decayed  fireemen  of  the  said 
company,  their  widows  and  children,  not  exceeding  lOL 
a  year  to  any  fiimily,  but  first  deductmg  and  paying 
quarterly  out  of  this  lastp-named  fourth  part  of  the 
interest  and  profit  100/.  a  year  in  discharge  of  the 
annuity  given  to  my  kinswoman,  Mrs.  Eleanor  Smitk, 
during  her  natural  life,  and  also  always  reserving  suffi- 
cient for  keeping  my  tomb  in  good  repair/' 

For  want  of  objects  to  whom  to  apply  the  moiety  of 
the  income  of  the  testator's  estate  which  he  directed  to 
be  applied  to  the  redemption  of  British  slaves  in  Turky 
or  Barbatyj  a  large  fund,  exceeding  100,0002.  3  per 
cents,  had  accumulated ;  besides  this,  the  moiety  of 
the  annual  income  of  the  estates  amounted  to  nearly 
1000/.  a  yean 

In  1829  this  information  was  filed,  for  the  purpose  of 
having  the  fund  applied  to  charitable  purposes  under 
the  direction  of  the  Court. 

In  1830  a  decree  was  made,  referring  it  to  the  Master 
to  enquire  if  the  income  of  the  charity  fund  could  be 
applied  to  the  use  contained  in  the  will,  and  if  not  he 

was 
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was  to  consider  what  was  the  most  proper  application  of       1840.- 
the  income  of  the  moiety  of  the  estates  and  of  the  accu-    ^"^xh^ 
mulations,  and  to  approve  of  a  scheme  accordingly,  and    Attobney- 
he  was  to  take  the  accounts.  Gekbeal 

The 
The  Master  reported  that  it  could  not  be  applied  to  'co^aay. 
the  use  contained  in  the  will,  there  being  no  British 
subject  held  in  slavery  in  Turkey  or  Barbary^  and  he 
approved  of  a  scheme  proposed  by  the  Ironmongers' 
Company,  the  effect  of  which  was  to  appropriate  the 
income  towards  the  two  other  charitable  purposes  men- 
tioned in  the  testator's  will. 

When  the  cause  came  on  before  Sir  John  Leach  in 
1838,  he  declared,  '*  that  the  Court  had  no  jurisdiction 
to  apply  the  surplus  income  of  the  moiety  of  the  charity 
property  in  question  in  this  cause  and  the  accumulations 
thereof  to  any  purpose  inconsistent  with  the  intentions 
of  the  said  testator  expressed  as  to  the  application  of 
that  moiety  unto  the  redemption  of  British  slaves  in  TuT" 
^^and  Barbary;  and  he  referred  it  back  to  the  Master 
to  settle  and  approve  of  a  proper  scheme  to  be  sub- 
mitted to  parliament  for  the  application  of  the  residue 
of  the  income  of  the  said  moiety,  and  the  surplus  of  the 
accumulations  thereol;  and  of  the  income  of  such  sur- 
plus and  accumulations." 

Lord  Brougham  L,  C,  however,  on  appeal,  reversed 
this  decision,  and  declared,  *^  That  the  Court  had  juris- 
diction to  apply  the  surplus  income  of  the  moiety  of  the 
charity  property  in  question  in  this  cause,  and  the  accu- 
mulations thereof,  as  near  as  might  be  to  the  intention  of 
the  testator,  having  regard  to  the  said  bequest  touching 
British  captives,  and  also  to  the  other  charitable  be- 
quests in  the  said  will;"  and  he  remitted  the  cause  to 

Y9i  be 
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1840.  be  reheard  by  the  Master  of  the  Rolls,  on  farther  direo* 
tions  on  the  Master's  report,  on  the  footing  of  the 
declaration  thereby  made  (a). 


The  case  then  came  before  Sir  C.  C  Pepys  M.  R.  on  the 
Compuyf^  20th  of  Jpril  1835,  when  some  embarrassment  was  fdt 
by  all  parties,  and  by  the  Court,  from  the  situation  in 
which  the  cause  had  been  left  by  the  several  orders,  &Ci, 
made  in  it;  and  on  the  Ist  of  May  1895  his  Honor 
ordered,  '^  That  it  be  referred  back  to  the  Master  to 
review  his  report  of  the  20th  of  Jtdy  1838,  as  to  the 
scheme  thereby  approved  of  for  the  application  of  the 
said  surplus  moiety  of  the  charity  property,  and  the 
accumulations  thereof,  and  of  the  dividends  and  income 
thereof,  having  regard  as  near  as  might  be  to  the  inten- 
tion of  the  said  testator  as  to  the  bequest  contained  in 
his  will  touching  British  captives,  and  having  regard 
also  to  the  other  charitable  bequests  in  the  said  wilL" 

The  matter  being  thus  remitted  to  the  Master,  the 
relator  brought  in  a  scheme  proposing  the  distribution 
of  the  income  of  the  fund  amongst  seventy  charitable 
institutions  of  every  description. 

The  scheme  of  the  Ironmongers'  Company,  as  before, 
proposed  its  application  to  the  two  other  charitable 
purposes  mentioned  in  the  testator's  will ;  and  a  third 
scheme  was  proposed  by  the  trustees  of  Lady  Micds 
charity  for  its  application  to  the  education  of  the  ap- 
prenticed negroes  and  their  issue,  and  for  preparing 
teachers ;  and  they  founded  their  claim  principally  on 
the  ground  that  a  similar  application  had  been  sanc- 
tioned by  the  Court  in  the  case  of  The  Attamey-General 

y.  Gibson 

(a)  S  M^lne  4r  JT.  576. 
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V.  Gibson  (a),  of  funds  originally  destined  to  the  re« .      1840. 

demption  of  slaves. 

The 


(a)  ATTORNEY-GENERAL  v.  GIBSON. 


The 

Attorney- 

Gekbral 

o. 

Lady  Mico,  by  her  will,  dated  in  1670,  gave  and  bequeathed  the  T.o)iKOHaER8* 
moiety  of  a  sum  of  sooo/.  to  redeem  poor  slaTes,  which  she  directed      Company, 
should  be  put  out  as  her  executors  thought  best  for  a  yearly  revenue 
to  redeem  some  yearly. 

In  1680,  an  information  was  exhibited  by  the  Attorney  General 
against  RoUnson  and  others,  the  executors  of  the  testatrix,  for  the 
establishment  of  thecharity ;  and  by  a  decree,  made  in  June  1686,it  was 
ordered  that  the  lOOO/.  should  be  laid  out  in  the  purchase  of  land, 
and  the  rents  should  be  applied  according  to  the  directions  of  the 
will.  The  money  was  laid  out,  but  the  only  part  ever  applied  was 
1500/.  South  Sea  Annuities,  which  in  March  1757  was  paid  to  Sir 
Charlet  Wager  for  the  redemption  of  poor  captive  slaves.  In  1827, 
an  information  was  filed  against  Gi&ton  and  others,  the  executors  of 
Barker  J  a  trustee  of  the  fund ;  and  by  a  decree  dated  the  7th  of  Jtc/y 
18S7,  and  an  order  of  the  1 5th  of  November  1827,  varying  it,  it  was 
referred  to  the  Master  to  appoint  new  trustees,  and  to  approve  of  a 
scheme  for  the  application  of  the  income  of  the  charity  property 
according  to  the  will  of  the  testatrix ;  or  if  he  should  find  that  the 
same  could  not  be  executed  according  to  her  will,  then  as  near  the 
intent  of  the  will  as  could  be,  regard  being  had  to  the  existing  cur- 
cumstances  and  to  the  amount  of  the  fund. 

There  were  accumulations  of  the  charity  fund,  amounting  to 
115,510/.  Consols. 

In  January  1834  the  Master  made  hb  report,  appointing  Mr. 
&j&sofi.  Dr.  Lushington^  Mr.  Fowell  BuxUm  and  Mr.  Barker  trustees 
of  the  charity. 

The  Master  by  his  general  report,  dated  in  July  1835,  after  find- 
ing these  fiict^  stated  that  the  relators  had  laid  before  him  a  pro- 
posed scheme  for  applying  the  bank  annuities,  dividends  and  rents 
and  profits  to  the  enfranchisement  of  slaves  in  the  Briiuk  colonies 
who  were  too  poor  to  purchase  their  own  freedom ;  which  applica- 
tion, in  consequence  of  the  act  for  the  abolition  of  slavery,  had 
become  impracticable ;  but  the  relators  conceived  that  it  would  be 
a  proper  application  of  the  charity  fund,  and  as  near  as  might  be 
to  the  intention  of  the  testatrix,  that  the  same  should  be  applied 
in  and  towards  the  education  of  the  apprentices  in  the  Britiih 
colonies  lately  emancipated  by  the  said  act  and  their  issue ;  but  in 

y  8  case 
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The  Master,  by  his  report  made  in  1889»  amongsl 
other  things,  found  ^*  that  there  were  no  direct  objects 
to  which  the  said  surplus  money,  and  the  accamu- 
lations  thereof  and  the  dividends  and  income  thereof, 
could  be  applied;"  and  it  having  been  argued  before 
him  that  he  was,  in  the  first  instance,  bound  to  have 
regard  to  the  bequest  in  the  will  touching  BritiA  cap- 
tives 


case  the  Master  should  be  of  opinion  that  the  redemption  of  poor 
Chrutian  slaves  held  in  slaTery  in  the  states  of  Barbara  was  an 
application  more  immediately  within  the  scope  of  the  testatrix's 
meanings  then  the  relators  stated  circumstances  to  shew  that  no 
such  application  had  been  for  a  length  of  time  practicable;  and  the 
Master  found,  that  in  an  interview  between  Mr.  FoweU  Btuton  and 
the  Colonial  Secretary,  the  latter  stated  that  the  phms  of  goTcnn 
ment  for  the  education  of  the  apprentices  and  their  issue  were 
nearly  matured,  and  proposed  that  the  said  charity  funds  should 
be  applied  by  the  trustees  for  a  similar  purpose;  and  that  the  re- 
lators and  trustees  had  proposed  a  scheme  which  he  had  considered, 
and  was  of  opinion  that  the  testatrix  by  her  will  contemplated  the 
redemption  of  poor  slaves  in  the  Barbaty  states,  but  he  was  of  opi- 
nion that  such  intention  could  not  be  carried  into  effect.  And  he 
was  of  opinion  that  the  proposed  scheme  was  as  near  to  the  inten> 
tion  of  the  testatrix  as  circumstances  would  admit,  and  that  the 
same  was  a  proper  scheme,  and  he  approved  thereof. 

The  scheme  in  effect  was  as  follows :  -—  That  the  fund  should  be 
transferred  to  the  trustees  and  placed  under  the  management  of 
them  and  three  other  trustees  to  be  appointed  by  the  Colonial 
Secretary;  that  so  much  of  the  capital  and  dividends  as  the  trustees 
should  think  fit  should  be  applied  in  purchasing  and  building  school 
bouses  for  the  education  of  the  apprentices  and  their  issue,  and 
in  qualifying  teachers,  and  in  paying  the  salaries  of  masters  and 
other  expenses;  that  the  surplus  rents  might  be  applied  towards 
the  support  of  any  other  schools  than  such  as  aforesaid,  and  ge- 
nerally in  promoting  education  in  the  British  colonies ;  and  it  pro- 
vided for  the  appouitment  of  new  trustees,  for  making  the  regulations 
for  the  management  of  the  schools,  and  for  an  application  for  an 
act  of  parliament,  if  necessary,  to  sanction  this  application. 

On  the  S9th  Jufy  18J5,  the  cause  came  on  for  further  directions 
before  Sir  C.  C  Pep^s,  when  this  scheme  was  approved  of,  and  the 
necessary  consequential  directions  given. 
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tives  alone;  and  on  the  other  hand,  it  having  been  1840. 

argued  before  him  that  he  was  bound  to  consider  of  the  ^xhe^ 

application  of  the  fund,  having  regard  to  all  the  chari-  Attorney- 

table  bequests  in'  the  will,  he  found,  that  if  the  true  ^, 

construction  of  the  said  order  of  the  1st  day  of  May  ^^® 

11  .1.1/..  laONMONOBM* 

1835  were,  that  be  was  bound,  in  the  first  mstance,  to  Company, 
consider  the  application  of  the^  surplus  moiety,  and  the 
accumulations  thereof,  and  the  dividends  and  income 
thereof  in  reference  only  to  the  intention  of  the  said 
testator  as  to  the  bequest  contained  in  his  will  touching 
British  captives,  and  if  the  case  of  The  Attomey^General 
V.  Gibson  cited  before  him  were  a  case  which  should 
appear  to  this  Honourable  Court  as  applicable  to  this 
case,  that  the  application  proposed  by  the  scheme  brought 
in  by  the  trustees  of  the  Mico  charity  was  an  application, 
as  near  as  might  be,  to  the  intention  of  the  testator  as  to 
the  bequest  contained  in  his  will  touching  British  cap- 
tives, provision  being  first  made  for  a  certain  class  of 
persons  present  at  the  batde  of  Algiers,  and  their 
families ;  but  if  the  case  of  The  Attorney-General  v, 
Gibson  should  not  appear  to  this  Honourable  Court  as 
applicable  to  the  present  case,  or  one  that  ought  to 
govern  it,  or  if  the  true  construction  of  the  said  order 
of  the  1st  qS  May  18S5  were  as  secondly  contended  for, 
"  whether  the  case  of  The  Attorney-General  v.  Gibson 
should  or  not  appear  to  this  Honourable  Court  as  ap- 
plicable to  the  present  case,  or  one  that  ought  to  govern 
it,  then  he  found,'*  subject  to  the  said  provision  for  the 
persons  present  at  the  battle  of  Algiers,  and  their  fami- 
lies, that  the  proper  application  of  the  said  surplus 
moiety,  and  the  accumulations  thereof,  and  the  dividends 
and  income  thereof,  would  be  for  the  better  support  of 
the  charity  schools  in  the  city  and  suburbs  of  London 
where  the  education  was  according  to  the  Church  of 
England,  including  therein  the  school  of  the  parish 
where  the  testator  dwelt  and  the  Royal  Naval  School 

Y  4  attached 


S20  CASES  IN  CHANCERY. 

1840.  attached  to  Greenwich  Hospital.    And  he  found  that, 

^^T^*""^  save  as  aforesaid,  there  were  no  objects  to  which  the 

Attorney-  said  surplus  moiety,  and  the  accumulations  thereof,  and 

^^  the  dividends  and   income  thereof  could  be  applied. 

The  having  regard  to  the  directions  contained  in  the  said 

Company,  order  or  decree  of  the  1st  day  of  Majf  1835. 

The  Defendants,  the  Ironmongers'  Company,  filed 
exceptions  to  this  report,  and  the  trustees  of  the  Mico 
charity  presented  a  petition  praying  the  adoption  of 
their  scheme,  and  a  transfer  to  them  of  the  fund.  The 
relator  also  presented  a  petition,  praying  generally  that 
the  Court  would  take  the  Master's  report  into  consider- 
ation, and  make  such  order  as  might  be  necessary  and 
proper. 

Sir  mUiam  Fcllett,  Mr.  KindersUy  and  Mr.  S.  Sharpe, 
for  thelronmongers'  Company,  now  contended  that  where 
property  is  devoted  to  several  charitable  purposes,  and 
the  direct  objects  of  one  wholly  failed,  it  was  the  prac- 
tice of  the  Court  to  have  regard  to  the  remaining 
objects,  and  not  to  seek  for  objects  analogous  to  the 
first  Thus,  in  Mills  v.  Farmer  (a),  a  testator  directed 
his  residue  to  be  divided,  for  promoting  the  Gospel,  and 
bringing  up  ministers,  and  other  charitable  purposes 
he  intended  to  name,  and  he  died  without  naming  any 
other  purpose,  the  Court  then  directed  a  scheme 
**  having  regard  particidarbf  to  the  other  two  objects 
named!* 

Sq,  in  The  Attorney^General  v.  Dixie  (6),  a  charitable 
fund  being  more  than  sufficient  for  the  purposes  in- 
tended, a  scheme  was  directed  for  the  application  of  the 
surplus,  <^  having  regard  to  the  testator's  will." 

But 

(a)  19  Vei.  4S2.  (5)  S  Jfy/.  ^  K.  348. 
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But  that  the  strongest  case  was  The  Attorney-General  1840. 

V.  The  Bishop  qfUandaffy  stated  by  Lord  Brougham  (a),  ^^jh^^^ 

where  property  was  given  to  endow  two  scholarships)  Attorney- 

and  the  residue  to  redeem  British  captives;    and  it  ^^^^^^ 

being  found,  as  in  this  case,  that  there  were  none  to  The 

redeem,  the  fund  was  applied  in  the  increase  of  th^  Company, 
number  and  income  of  the  scholars. 

That  if  it  was  necessary,  in  the  first  instance,  to  seek 
an  object  analogous  to  the  redemption  of  British  slaves 
in  Turkey  or  Barbary^  then  it  was  admitted  that  none 
such  existed  except  the  Mico  charity,  which  in  reality 
was  not  in  any  sense  analogous.  The  intention  of  the 
testator  was  to  redeem  "  British  slaves "  or  natives  of 
Great  Britain  taken  by  corsairs  and  illegally  detained 
in  slavery  in  Turkey  or  Barbaiy^  and  not  negroes  legally 
slaves.  That  the  redemption  of  negroes  in  the  West 
Indies  would  not  be  analogous  to  the  redemption  of 
British  slaves  in  Turkey  or  Barhary^  that  the  education 
of  persons  no  longer  slaves  would  be  an  application 
wholly  dissimilar ;  and  that  if  the  fund  was  to  be  applied 
in  education,  it  ought  surely  to  be  applied  within  the 
limits,  and  to  the  class,  pointed  out  by  the  testator 
himself. 

That  The  Attomey-General  v.  Gibson  (i)  was  no  au* 
thority,  being  an  amicable  suit,  in  which  persons  remark- 
able for  their  zeal  for  the  amelioration  of  the  Negro 
population  had  first  procured  their  appointment  as 
trustees,  and  then  concurred  together  in  the  application 
of  the  fund  towards  the  &vourite  object  of  their  benevo- 
lence, without  regard  to  the  intentions  of  Lady  Micoy 
the  testatrix ;  besides  which,  the  terms  of  the  bequest 

were 

(a)  2  iliy.  4*  K.  586.  {b)  Ant^^  p.  917. 
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1840*       werrf  diflferent,  and  authorities  in  such  cases  were  not 

^'^^^     binding,  for  the  Court  was  not  bound  because  in  one 

Attobnby-    instance  it  devoted  a  charitable  fund  in  a  particular  way 

^^  to  follow  that  precedent  in  all  subsequent  occasions. 

The 

Company.  .  ^T.PemberUm  and  Mr.  O.  Anderdon^  for  the  At- 
torney-General, did  not  support  the  scheme  of  the  re- 
lator ;  but  they  contended  that  the  gift  to  the  company 
was  for  their  pains,  and  was  not  such  a  charitable  object 
as  would  enable  them  to  partake  in  the  surplus  fund. 

The  Jtiamey-Generalj  Mr.  Bethdl  and  Mr.  Bolt^ 
for  the  trustees  of  Lady  Mico*s  charity,  contended  that 
a  purpose  analogous  to  the  first  was  in  the  first  in- 
stance to  be  looked  for  without  regarding  the  other 
charitable  purposes  mentioned  in  the  will.  That  if 
there  were  no  British  slaves  in  Jltrkey  or  Barbary  it 
would  be  a  proper  application  of  the  fund  to  redeem 
slaves  elsewhere,  and  that  the  redemption  of  British 
slaves  in  the  West  Indies  would  be  cypres  to  the  cha- 
ritable object  of  the  testator ;  that  as  no  such  slaves  now 
existed,  the  next  best  application  would  be  in  the  moral 
improvement  of  the  apprenticed  Negroes,  according  to 
the  plan  adopted  in  the  cftse  of  Lady  ilf/^^o's  charity; 
and  that  this  was  the  only  cy^pres  application  of  the 
fund. 

That  the  decision  in  The  Attomey»General  v.  Gibson 
was  binding,  and  ought  to  be  followed  in  the  present 
case ;  that  the  persons  present  at  the  battle  of  Alters 
and  their  families  ought  not  to  participate  in  this  charity; 
and  that  the  Ironmongers'  Company  could  only  be  en- 
titled to  their  due  proportion,  viz.  one  fourth,  for  their 
trouble. 


They 
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They  cited  JTie  Aitomej^General  v.  Baooyer  (a),  Mog*       1 840. 

gridge  yl   Thackwell  (i),  Hayter  v.  2>^o  (c),  Tii^  -A-  '^^^mf^^ 

tomey-General  v.  Wansay  (d),  2%^  AUomey^General  v.  Attorney- 

C%  of  London,  (e)  Gknkeal 

The 
Mr.  Tum^r,    Mn  CS^mfZew   and   Mr.  Hubback,  for  ^*c^p^"'' 
other  claimants  not  parties  to  the  cause. 

Mr.  Wray^  for  the  JUomey^GeneroL 

Sir  W.  FoUetty  in  reply. 

The  Masteb  of  the  Rolls. 

It  is  very  unfortunate  that  this  matter  has  been 
brought  forward  on  a  report  so  vague  in  its  terms 
as  to  render  it  very  difficult  to  reduce  the  case  neatly  to 
the  points  which  require  decision.  The  two  fourth  parts 
of  the  income  of  the  property  have  been  duly  applied 
according  to  the  will  of  the  testator  from  the  time  of 
his  death,  but  there  being  no  objects  to  whom  to  apply 
the  other  moiety  intended  for  the  redemption  of  British 
slaves  in  Turkey  or  Barbary^  the  consequence  has  been 
that  the  Ironmongers'  Company,  like  faithful  trustees, 
have  preserved  and  accumulated  the  fund,  which  now 
amounts  to  a  very  large  sum.  The  ostensible  object  of 
this  information  is  to  have  that  accumulated  fund  ad- 
ministered under  the  direction  of  the  Court.  The  case 
came  before  Sir  John  Leach  and  Lord  Brougham  in  the 
manner  which  has  been  stated. 

When  that  matter  came  on  again  at  the  Rolls,  in 
rather  a  singular  course  of  proceeding,  the  present  Lord 

Chancellor, 

(a)  5  Ves,  715.  ((/)  15  Ves.QSO. 

(b)  7  Vei.56.  le)  3 B,  C.  C,  171. 

(c)  5  Eua.  113. 
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1840.  Chancellor,  the  then  Master  of  the  Rolls,  did  all  that 

r|^^"^^  could  be  done  on  that  occasion;  he  had  no  jurisdiction 

Attorney-  or  authority  to  alter  the  nature  of  the  order,  or  to 

^  make  it  more  distinct  than  it  was,  and  he  referred  the 

The      ^  matter  to  the  Master  in  the  terms  of  Lord  Brat^ham^s 

Company,  declaration,  with  a  slight  verbal  alteration,  which 


probably  accidental,  and  scarcely  requires  any  obserr- 
ation*  When  this  matter  subsequently  came  before  the 
Master  he  seems  to  have  been  very  much  perplexed  by 
the  conflicting  claims;  it  was  contended  on  the  one 
hand,  that  he  ought  first  of  all  to  inquire  exclusivdy 
whether  there  was  any  purpose  cy^pres  to  the  first,  and 
if  be  could  by  possibility  find  one,  he  was  to  have  no 
regard  to  the  other  two  purposes  in  the  will;  on  the 
other  hand,  it  seems  to  have  been  contended  before  him, 
that  he  ought  to  attend  to  the  second  and  third  pur- 
poses in  Ihe  will  first,  they  being  clear  and  the  first 
being  obscure;  between  these  the  Master  seems  to  have 
found  it  impossible  to  come  to  a  .decision,  the  fact  being, 
as  I  consider,  that  the  truth  was  between  both. 

With  respect  to  the  order  of  reference,  it  is  now 
necessary  that  some  construction  should  be  given  to 
it,  and  I  am  of  opinion  that  the  Master  was  bound  to 
consider  whether  there  could  be  a  of-pres  iq>plication 
for  the  first  purpose,  before  he  proceeded  to  con- 
sider the  propriety  of  the  application  to  the  second 
purpose.  But  then  I  am  by  no  means  of  opinion 
that  he  was  bound  to  consider  it  predsely  in  the 
same  manner,  as  he  would  have  been  bound  to  do  if 
there  had  been  no  other  charitable  purpose  mentioned 
in  the  will.  Where  a  fund  is  to  be  disposed  of  cy-pres^ 
the  Court,  for  the  sake  of  making  a  disposition,  is 
bound  to  act  upon  the  suggestions  which  are  before  it, 
however  remote,  and  it  is  rather  astute  in  ascertaining 
some  application  in  conformity  more  or  less  with  the 

intention 
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intenUon  of  the  testator.    The  case,  however,  is  dif-       1840. 
ferent  where  there  are  other  charitable  purposes  men-    ^J^^^ 
tioned  in  the  testator's  will  itself,    and  in  which  a    Attorney- 
oomparison  may  be  instituted  between  the  probability     Q*^^*^^ 
of  the  testator  resorting  to  something  very  remote  from        The 
his  original  intention,  and  something  far  less  remote  'compan^^ 
firom  the  other  objects  which  are  specifically  mentioned 
in  the  wilL    I  quite  agree  with  the  view  which  has  been 
taken  upon  the  subject  in  the  argument,  —  that  if  it 
could  have  been  found  that  there  was  a  clear  and  close 
approximation  to  any  purpose  analogous  to  the  first, 
that  the  Master  ought  to  have  preferred  it  to  the 
second  and  third,  distinctly  mentioned  in  the  will ;  but  if 
such  approximation  were  so  remote  that  there  would  be 
very  great  difficulty  in  making  out  the  similarity,  and  it 
appeared  probable  that  if  the  subject  had  been  in  the 
contemplation  of  the  testator  he  would  have  preferred 
the  other  two  objects  mentioned  in  his  will,  then  I 
think  it  became  the  duty  of  the  Master  to  look  to  those 
second  objects  and  lay  aside  the  first.    Taking  that 
Tiew  of  the  matter,  then  comes  the  question  with  regard 
to  the  Mica  trust.     The  claims  of  the  Mico  charity  have 
been  put  forward  with  a  degree  of  eloquence  and  feeling 
which  excites  a  strong  disposition  to  comply  with  what 
is  asked,  if  it  could  be  done  consistent  with  that  duty 
which  is  imposed  upon  a  court  of  justice.     By  a  series 
of  steps  proceeding  upon  one  another,  it  has  been  at- 
tempted to  be  made  out  that  there  is  an  analogy  at  least, 
between  the  objects  of  the  Mico  charity,  according  to 
its  present  constitution,  and  the  objects  which  were  in 
the  view  of  this  testator,  having  regard  to  all  the  other 
purposes  mentioned  in  the  will,  all  of  which  are  dis- 
tinctly referred  to  in  the  order  of  reference,  and  to  which 
I  am  bound  to  attend  on  the  present  occasion.    In- 
dependently of  any  authority,  however,  I  confess  it  would 
be  impossible  for  me  to  come  to  *a  conclusion  that  an 

application 
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1840.  application  of  these  fiinds  to  the  Mico  charity  would  be 
^■^y^*^  an  qipUcation  of-pres  to  the  testator's  intentions  in  the 
Attobnst-  present  case.  The  authority  which  is  cited  in  support 
^'T^^  of  the  claims  of  the  Mico  charity  is  the  case  of  71b 
The  Attomey^GenenU  ▼•  Gibson^  referred  to  also  iii  the 
Company.  Master's  report  Now  I  an  so  perfectly  aware  of  the 
attention  which  the  present  Lord  Chancellor  has  always 
given  to  cases  of  this  nature  when  brought  before  him, 
that  I  cannot  doubt  but  the  case  cited  received  his  very 
serious  attention,  so  that  if  the  two  cases  had  been  in  all 
respects  similar,  I  should  have  so  &r  distrusted  nay  own 
judgment,  as  to  have  found  it  very  difficult  to  have  come 
to  a  conclusion  difiering  from  his ;  not  that  I  think  au- 
thorities in  such  cases  are  or  ought  to  be  considered  as 
binding ;  they  merely  furnish  lights  and  afford  examples 
which  may  be  useful  to  a  certain  extent  in  subsequent 
cases ;  but  in  every  case  of  a  scheme  cy^pres^  the  Court, 
having  obtained  the  best  information  it  can,  is  bound 
to  act  upon  the  particular  lights  then  before  it :  and  to 
say  that  it  is  bound  to  pursue  precisely  the  same  course 
when  it  has  other  and  better  lights  before  it  on  a  sub- 
sequent occasion,  is  a  proposition  too  extravagant  to  be 
maintained.  The  Mico  charity,  having  regard  to  the 
will,  was  extremely  different  from  this;  for  there  the 
purpose  of  the  testatrix,  so  far  as  that  purpose  appeared 
in  any  of  the  proceedings,  was  a  single  purpose  for  the 
benefit  of  slaves ;  here  it  is  not  Sir  John  Leach  in  this 
case  thought  the  purposes  entirely  distinct,  and  that 
they  ought  to  be  considered  without  reference  to  one 
another;  that  opinion  was  over-ruled,  and  I  am  now  at 
least  bound  to  consider  the  purposes  conjointly ;  and  it 
follows  then,  as  of  course,  that  the  circumstances  under 
which  the  Mico  case  was  brought  forward  were  entirely 
different  from  those  of  the  present;  I  am,  therefore,  of 
opinion  that  the  scheme  of  the  Mico  trustees  cannot  be 
considered  as  a  of^es  application  of  these  funds. 

Two 
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Two  other  schemes  have  been  also  brought  forward,       1840. 
namelyi  the  scheme  of  the  relator,  and  the  scheme  of    ^^^r^^ 
the  Ironmongers'  Company.     I  have  read  through  the     Attoknsy- 
scheme  of  the  relator,  and  do  not  consider  it  to  be  a        ^mbsal 
proper  application  of  these  funds.     Upon  the  best  con-         The 
stderation  which  I  have  been  able  to  give  to  the  sug-     Gompaay. 
gestions  which  have  been  made  at  the  bar,  not  by,  but 
on  behalf  of  the  Attorney-General,  it  does  not  appear 
to  me  that  I  can  secure  a  cypres  application  in  that 
manner;  and  under  all  these  circumstances,  I  think  I 
am  bound  to  consider  that  the  Master  having,  as  I 
assume,  on  the  present  occasion,  ascertained  that  no 
application  can  be  found  cypres  to  the  first  charitable 
purpose,  ought  to  have  proceeded  to  do  that  which  was 
next. 

The  only  remaining  question  is,  whether  the  scheme  of 
the  Defendants,  the  Ironmongers'  Company,  ought  either 
to  be  adopted  or  be  put  in  a  further  course  of  investigation. 
With  regard  to  this,  one  question  has  been  raised,  that 
is,  whether  the  last  gift  '^  unto  the  necessitated  decayed 
freemen  of  the  said  company,  their  widows  and  children, 
not  exceeding  10/.  a  year  to  any  family,"  in  consideration 
of  the  company's  care  and  pains  in  the  execution  of  the 
testator's  will,  is  a  charitable  gift  entitled  to  receive  benefit 
from  the  surplus.  It  has  been  argued  that  it  is  to  be 
considered  in  the  nature  of  a  remuneration  or  wages  for 
the  trouble  imposed  upon  the  company ;  but  I  am  not 
of  that  opinion ;  it  appears  to  me  that  this  is  not  the 
less  a  charity  because  the  testator  has  expressed  a  pe- 
culiar motive  for  directing  his  bounty  to  flow  in  that 
particular  direction ;  he  was  imposing  trouble  upon  the 
company,  and  it  also  seems,  by  other  parts  of  the  will, 
that  he  was  closely  connected  with  it,  and  had  other 
motives  for  directing  his  bounty  to  flow  thither.  I  am, 
therefore,  of  opinion  that  the  third  purpose  must  be 
considered  as  a  charitable  purpose,  and  that  the  prin- 
ciple 
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ciple  of  the  Defendants'  scheme  is  a  proper  one  for  the 
Master  to  act  upon.  As  to  the  details  of  the  scheme  I 
am  entirely  ignorant  of  them,  for  I  do  not  find,  from 
the  Master's  report,  that  he  has  settled,  approved,  or 
even  examined  them. 

It  appears,  therefore,  that  the  result  must  be  a  refer- 
ence back  to  the  Master,  to  inquire  into  the  scheme 
proposed  by  the  company,  (a) 


Another  point  occurred  in  thb  case. 

The  Attomey-General  attended  as  counsel  (or  the 
Mico  charity,  and 

Mr.  Pemberion,  on  opening  the  case,  stated  he  ap- 
peared as  counsel  for  the  relator. 

Tke  Master  of  the  Rolls  said  that  he  did  not  recog- 
nise the  relator  as  distinct  from  the  Attorney- General; 
that  the  suit  was  the  suit  of  the  Attorney-General,  though 
at  the  relation  of  another  person  upon  whom  he  relied 
and  who  was  answerable  for  costs ;  and  that  he  could 
only  recognise  the  counsel  for  the  relator  as  the  counsel 
for  the  Attorney-General,  and  could  hear  them  only  by 
his  permission  ;  that  the  suit  was  so  entirety  under  the 

control 

(a)   EXTRACT   FROM   ORDER. 

Declare  that  there  are  no  direct  objects,  regard  being  had  to  the 
bequest  touching  BrUith  captives. 

Declare  the  scheme  of  the  Defendants,  so  far  as  it  proposed  the 
appropriation  of  the  income  to  charity  schools  in  the  cky  and  suburbs 
o£ London  where  the  education  is  according  to  the  Church  of  Eng» 
land,  and  to  the  necessitated  decayed  freemen  of  the  Ironmongers' 
Company,  their  widows  and  children,  was  a  proper  scheme. 

Refer  it  back  to  the  Master,  to  review  1^  report,  and  opprore 
of  a  scheme  accordingly. 


CASES  IN  CHANCERY.  329 

control  of  the  Attorney-General  that  he  might  desire       1840. 

the  Court  to  dismiss  the  information,  and  that  if  he  ^^iiT^ 

st^d  that  he  did  not  sanction  any  proceeding,  it  would  Attobnet- 

be  instantly  stopped-  Gw«al 

The 

Mr.  Pemberion  then  proceeded  for  the  informant,  and  Ironmonoui' 

Company. 

The  Attorney-General  personally  attended  as  counsel 
for  the  trustees  of  Lady  Miods  charity. 


On  the  following  day,  on  coming  into  Court, 

The  Master  of  the  Rolls  said, 

I  wish  to  make  a  remark  upon  the  position  in  which 
Mr.  Attorney^Greneral  stands  in  this  case,  and  I  regret 
that  I  omitted  to  do  so  yesterday.  I  then,  however, 
very  clearly  stated  my  opinipn,  that  a  proceeding  upon 
an  information  of  this  kind  was  a  proceeding  of  the 
Attorney-General;  and  that  he  had  the  entire  control 
and  management  of  it  .throughout.  I  believe  I  ought 
to  have  gone  on  to  say  that  the  Attorney-General  ought 
not  to  be  allowed  to  appear  for  any  other  party  than 
the  informant.  I  had  some  recollection  that  the  point 
had  occurred  before ;  but  I  could  not  distinctly  recollect 
where  it  was  to  be  found ;  I  have,  however,  since  found 
it  referred  to  in  a  note  to  The  Attorney-General  v.  The 
Majfor  tfc.  of  Gdtmajf{a)^  where  a  petition  of  rehear- 
ing was  entitled  as  the  petition  of  the  relators  in  the 
suit,  upon  which  Sir  A.  Hart  remarked  that  it  was  not  a 
proper  form,  and  said  **  that  it  should  be  the  petition  of 
the  Attorney-General,  for  the  relator  is  not  looked  upon 
as  a  party.  If  he  dies  the  suit  does  not  abate,  and  his 
intervention  is  only  in  respect  of  costs.  The  Attorney- 
General 

(a)  1  Mdhy^  97. 

Vol.  II.  % 
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1840.  General  is  the  party,  and  the  petition  of  iqjpeal  sboald 

^"^^^f^  b®  the  petition  of  the  Attomey-Generali  at  the  relatioD 

Attorney-  of  the  relators/'  ^  Sir  A.  Hart  there  states,  *^  that  Lord 

BNEBAL  £i^[f^  h||(}  Qf^n  ^\^^  ii^^i  Jq  hq  information  at  the  suit  of 

The  the  Attorney-General  diat  officer  ought  to  be  of  counsel 
Company. '  ^^^^  ^®  relators."  That  •*  the  point  arose  when  Lord 
Giffbrd  was  Attorney-General,  in  the  AUomey-Genend 
V.  The  Mayor  of  Bristol,  He  was  Recorder  of  Bristol^ 
yet  Lord  Eldon  laid  it  down  that  he  should  be  counsd 
for  the  information  and  not  for  the  Defendants." 

In  former  times,  briefs  in  these  cases  were  delivered 
to  the  Attorney-General,  and  he  was  in  the  habit  of 
personally  appearing  upon  thero.  Many  cases  have 
recently  occurred  in  which  there  has  been  great  reason 
to  regret  the  want  of  his  appearance^  He  did  not 
always  appear  when  briefs  were  delivered ;  the  expense 
of  delivering  them  was  thought  a  grievance,  the  prac- 
tice has  been  altered,  and  the  relators  have  too  often 
considered  themselves  entided  to  conduct  the  suit  in 
their  own  manner. 

But  still  the  suit  is  the  suit  of  the  Attorney-General, 
and  if  he  should  desire  the  information  to  be  dismissed, 
the  Court  must  dismiss  it  accordingly,  and  it  is  for  him, 
in  the  exercise  of  his  public  duty,  to  determine  whether 
he  will  proceed  at  all,  and  if  so,  in  what  manner.  He 
is,  therefore,  placed  in  a  singularly  inconvenient,  if  not 
in  an  incompatible  position,  when  he  appears  on  behalf 
of  a  Defendant  to  oppose  the  information.  In  my  opi- 
nion this  inconvenience  ought  to  be  avoided,  and  the 
mind  of  the  Attorney-General  ought  to  be  free  from 
every  thing  which  can  tend  or  appear  to  tend  to  bias 
the  judgment  with  which,  in  the  discharge  of  his  pubUc 
duty,  he  is  to  direct  the  conduct  of  these  informations. 
And  this  opinion  is  the  result  of  a  very  great  number 

of 
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of  years'  experience,  in  which  I  have  seen  the  great        1840. 
mischief  which  has  arisen  in  consequence  oF  the  At-     ^^nT^"^ 
tomey-General  not  being  present     The  sort  of  projects    Attobney- 
which  have  been  proposed  in  his  name,  under  the  sane-        ^^^i^al 
tion  of  his  high  official  authority,  would  surpass  belief.  T^^ 

Scheroes  which  have  been  proposed  in  charity  cases  Company. 
have  been  sometimes  of  the  most  extravagant  nature; 
the  discussion  has  led  to  enormous  expense,  which  the 
charities  have  been  loaded  with.  In  order  to  prevent,  in 
some  degree,  that  abuse,  which  arose  from  the  deviation 
from  the  old  practice,  which,  even  in  my  remembrance, 
was  that  the  Attorney-General  should  always  attend 
before  the  Master  by  counsel  upon  the  consideration 
of  a  scheme.  Sir  John  Leach  directed  that  counsel  for 
the  Attorney-General  should  always  attend,  not  as  a 
distinct  party,  but  to  prevent  the  persons  who  were 
there  retained  by  the  relators  having  the  sole  control 
of  the  promotion  of  a  scheme,  that  is,  the  counsel  for 

4 

the  Attorney-General  was  to  attend  there  to  control 
the  counsel  who  were  retained  by  the  relators,  and  in 
order  that  that  important  public  officer  might  be  pre* 
sent  at  the  proceedings  and  protect  not  only  the  charity 
but  the  public. 

If  I  could  do  what  I  think  right,  I  would  take  care 
that  the  Attorney-General  personally,  or  some  gentleman 
retained  under  his  direction,  should  be  present  upon 
every  charity  proceeding,  because  without  that  vigilance 
and  sanction  which  he  in  that  way  could  bestow,  there 
is  no  protection  for  charities  or  the  public. 

In  this  particular  case,  as  the  matter  has  proceeded 
so  far,  and  as  any  change  would  be  productive  of  con- 
siderable expense,  it  appears  to  me  better  to  go  on  with 
the  present  arrangement:  upon  any  future  occasion  I 
hope  that  a  different  arrangement  will  be  made. 

Z  2  The 
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1840.  The  Attomey^Gaieral  obsenred,  that  it  bad  been  the 

^^^l^^     practice  for  the  AttorDey-General  to  appear  by  bis 

Attorney-     counsel  separately   from   the  counsel  of  the  relators. 

^^         That  be  had  personally  appeared  in  the  House  of  Lords 

The      ^  in  the  case  of  Lady  HewU^s  charity  in  oppoadon  to 

Company.     ^^  information,  when  the  House  intimated  a  clear  opir 

nion  that  it  was  regular.     That  he  was  anxious  to  have 

it  understood  that  the  Attorney-General  did  not  giye 

his  sanction  to  the  scheme  of  the  relators,  tbough  it  was 

his  wish  that  the  Court  should  hear  every  tbing  and 

then  decide. 

The  Masteb  of  the  Rous  remarked  that  be  did  not 
know  any  thing  more  important  to  the  general  interests 
of  charities  and  of  the  public,  so  far  as  it  was  interested 
in  charities,  than  that  the  authority  and  discretion  of 
the  Attorney-General  in  all  these  proceedings  should 
be  maintained  perfectly  unbroken,  unfettered,  and  un- 
biassed. 


Appeals  were  presented  by  the  Attomcy-General  and  the  tnistees 
of  the  Mieo  charity;  the  Lord  Chancellor,  however,  held  that  the 
latter,  not  bdng  parties  to  the  Buit»  were  not  entitled  to  be  heari 
His  Lordship  on  the  95d  o^  January ^  1 84 1,  rejected  all  the  schema, 
and  held  that  the  released  fund  ought  to  be  applied  in  support  of 
charity  schook  in  England^  without  any  restriction  as  to  plac^  when 
the  education  was  according  to  the  Church  of  Swgkmd,  but  not 
giving  to  any  one  more  than  80/.  a-year. 
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1840. 


PEARCE  V.  VERBEKE.  Feb.  u. 


^T^HE  object  of  this  suit  was  to  have  a  marriage  settle-  On  the  6th  of 
-*-    ment  rectified  according  to  the  alleged  terms  of  f"^;3a°ed 
the  original  proposals  for  a  settlement,  and  to  have  the  marriage,  the 
rights  of  the  parties  as  to  part  of  the  property  comprised  proposed  ckir- 
therein  declared.  ^ng  his  life  to 

allow  his 
daughter 

'   Previous  to  the  marriaire  of  Mr.  Verbeke  with  Miss  ^^^'  ®  7®"*».- 

^  to  continue  if 

Pearce^  the  daughter  of  the  PlaintiflT,  a  negotiation  was  she  died  in  her 
entered  into  for  the  settlement  of  her  property,  which  j^yfne  chU- 
was  reversionary  and  expectant  on  the  death  of  her  dren;butif 
parents.     The  parties  being  desirous  to  have  this  pro-  |,j,  lifetime 
perty  setded,  and  the  Plaintiff  being  willing  to  make  without  issue, 

.  .    .  y        n  y  ^heU  100^  tO 

them  a  present  provision,  proposals  for  a  settlement  the  husband 
were  in  June  18S1  drawn  out  by  Mr.  //.,  the  solicitor  ^^"jjgjl/}'^ 
of  the  Plaintiff,  which,  after  providing  for  the  settlement  The  father, 
of  her  reversionary  property  so  as  to  divide  the.  income  h^g^goJicito^ 
between  Mr.  Verbeke  and  his  intended  wife,  and  to  give  also  stated 
the  whole  income  to  the  survivor,  with  remainder  to  the  ^he  husband 

children  of  the  marriaire,  contained  the  folio  wins  pas-  ^  ^*^®  ^^P'* 

*^  ^  ^        ayearmthe 

sage: —  ^*Mr.  Fearce  proposes  to  allow  his  daughter  event  of  his 

200/L  a  year  during  his  life,  and  if  she  dies  in  his  life-  H^th^ut 

time  leaving  children,  to  be  continued  during  his  life:  issue;  the 

but  if  she  should  die  in  his  lifetime  without  leaving  issue,  £!^(^  ^^and 

then  the  payment  to  cease  with  her  demise.*^  a  settlement 

^  prepared  and 

g^  executed, 
^n  dated  the  8th 
of Jtt/y,  where- 
by the  father  covenanted,  during  his  life,  to  pay  an  annuity  of  SCO/,  to  the  hus- 
band and  his  assigns.  The  husband  died  insolvent,  leaving  his  wife  and  three 
children.  After  his  death,  the  settlement  was  rectified  upon  the  production  of  the 
proposals,  and  the  evidence  of  the  solicitor  who  prepared  the  settlement,  that  he 
tiad  prepared  the  settlement  from  the  proposals  which  he  thought  he  had  carried 
into  execution ;  and  the  wife  was  declarecl  entitled  to  the  annuity  as  against  the 
husband's  representatives. 

Z  3 
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Pbarce 
Verbeke. 
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On  the  6th  of  June  1831  a  copy  of  these  proposals 
was  sent  to  the  Plaintiff  for  his  perusal  and  approval. 
The  Plaintiff  altered  the  same  by  striking  out  the  last 
six  words  and  by  inserting  in  the  place  of  tliem  the 
following  words:  viz  *^ Yearly  allowance  during  the 
term  of  Mr.  Pearc^s  life  to  be  lOOZ.  per  annum  to  Mr. 
Verheke:* 


On  the  8th  of  June  1831  the  Plaintiff  returned  the 
written  proposals  to  his  solicitor  with  the  above  altera- 
tion therein,  and  accompanied  by  a  letter  from  the 
Plaintiff,  stating  that  Mr.  Verbeke  had  seen  the  pro- 
posals and  had  approved  of  them,  and  further  stating  as 
follows:  —  *'  I, wish  to  let  him  possess  150/.  per  annum 
in  the  event  of  my  daughter  dying  without  any  issue  of 
the  marriage,  which  condition  you  will  be  good  enough 
to  include  in  the  bond." 


A  draft  of  a  settlement  was  prepared  which  was  after- 
wards executed  and  bore  date  the  8th  of  Jiily*  It 
recited  'Hhat  it  was  upon  the  treaty  for  the  said  in* 
tended  marriage  agreed  on  the  part  of  the  said  fPilliam 
Pearcej  in  order  to  make  some  immediate  provision  for 
the  said  Henry  Charles  Verbeke  and  Emily  Pearce  his 
intended  wife,  during  the  life  of  the  aforesaid  Willuan 
Pearcey  in  case  the  said  intended  marriage  should  take 
effect,  that  he  the  said  William  Pearce  should  pay  unto 
the  said  Henry  Charles  Verbeke  or  his  assigns  during  the 
life  of  him  the  said  William  Pearce^  the  clear  annual 
sum  of  200/.;  but  that  in  case  i\i^ ^sbaA  Emily  Pearce 
should  happen  to  die  in  the  lifetime  of  the  said  Henry 
Charles  Verbeke^  her  intended  husband,  without  leaving 
any  issue  of  the  said  intended  marriage  living  at  the 
time  of  her  death,  then  the  said  annual  sum  of  200/. 
should  cease,  and  that  in  lieu  of  the  said  annual  sum  of 
200/.  the  said  William  Pearce  should  during  his  life  pay 

unto 
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unto  the  said  Heniy  Charles  Verbeke  or  his  assigns  the 
clear  annual  sum  of  100/."  The  settlement  then  con- 
tained a  covenant  on  the  part  of  Mr.  Pearce^  the  Plain-* 
tifi^  in  case  the  intended  marriage  took  effect  to  pay 
unto  ike  said  Henfy  Charles  Ferbeke,  his  executors,  ad- 
ministratorSf  and  assigns,  during  Mr.  Pearc^s  life,  an 
anmdty  of  200/.  a  year :  "  Provided  always,  neverthe- 
less,  that  in  case  the  said  Emily  Pearce  should  happen 
to  die  in  the  lifetime  of  the  said  Henry  Charles  Verbeke, 
her  intended  husband,  without  leaving  issue  of  the  said 
intended  marriage  living  at  her  death,  then  the  said 
annual  sum  of  20QL  should  cease,  and  that  then  he  the 
said  JViUiam  Pearce  would  yearly  during  his,  WiUiam 
Pearc^Sj  life  pay  unto  the  said  Henry  Charles  Verbeke, 
bis  executors,  administrators  and  assigns,  in  lieu  of  the 
aforesaid  annual  sum  of  200/.  one  annual  sum  of  \00lP 


Pearce 


V. 

Vebb£Kb. 


The  settlement  contained  a  proviso,  that  if  Mr.  Ver^ 
beke  should  charge  or  incumber  the  annuities  or  become 
bankrupt,  or  take  the  benefit  of  the  Insolvent  Debtors' 
Act,  or  be  in  any  manner  deprived  of  the  right  to  re- 
ceive and  enjoy  the  said  annual  sums  or  either  of  them 
by  operation  or  process  of  law,  the  annuities  of  200/. 
and  100/.  should  cease. 

The  marriage  took  effect,  and  in  September  1837 
Mr.  Verbeke  died  insolvent,  leaving  his  widow  and  three 
children  surviving  him.  The  subsequent  payments  of 
the  annuity  of  200/.  were  thereupon  claimed  by  the 
Defendant,  his  administrator,  as  part  of  his  assets. 


The  Plaintiff,  Mr.  Pearce,  then  filed  this  bill,  con- 
tending that  the  200/.  was  always  intended  and  con- 
sidered by  him  and  Mr.  Verbeke  to  be  for  the  benefit  of 
his  daughter  and  her  family,  and  that  according  to  the 

%  4«  written 
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1840.       written  proposals,  it  was  to  have  been  secured  and  paid 
to  Mrs.  and  not  to  Mr.  Verheke. 

The  only  witness  examined  to  prove  the  case  was  Mr. 
H.^  the  solicitor  of  the  Plaintiff,  and  who  had  been  en- 
gaged in  preparing  the  proposals  and  settlement  He 
proved  the  preparation  by  him  of  the  proposals  and  the 
alteration,  and  that  he  had  prepared  the  draft  of  the  settle- 
ment *'  from  or  pursuant  to  the  proposals,"  and  that 
such  draft  did  not,  to  the  best  of  his  recollection  and 
belief,  differ  from  such  proposals  in  any  particular;  that 
he  and  Mr.  Verbeke  had  perused,  approved  and 
settled  it ;  '^  that  at  the  meeting  between  him  and  Mr. 
Verbeke  to  settle  the  draft  of  the  said  settlement,  fte* 
quent  reference  or  allusion  was  made  in  the  course  of 
it,  as  well  by  Mr.  Verbeke  as  by  himself,  to  the  said 
terms  or  proposals  for  a  marriage  settlement,  and  par- 
ticularly to  that  part  thereof  which  related  to  the 
allowance  to  be  made  by  the  Plaintiff;  and  .that  Mr. 
Verbeke  then  informed  deponent  that  he,  Mr.  Verbeke, 
had  read  over  with  the  Plaintiff  the  said  proposals  for  a 
marriage  settlement,  and  that  he,  Mr.  Verbeke^  assented 
to  the  terms  and  stipulations  thei'eo^  and  that  he  and 
the  Plaintiff  had  agreed  to  the  same;  that  the  said  con- 
versation so  had  between  Mr.  Verbeke  and  the  exa- 
minant,  and  the  consent  so  given  by  Mr.  Verbeke  to  the 
said  proposals  for  a  marriage  settlement  as  aforesaid, 
had  reference  to  that  part  of  the  said,  proposals  which 
alluded  to  the  allowance  to  the  said  Emily  Pearce,  as 
the  examinant  well  remembered  the  said  Mr.  Verbeke 
remarking  in  the  course  of  the  said  conversation  that 
both  himself  and  the  said  Mr.  Pearce  considei'ed  the 
allowance  to  be  made  by  him  the  said  Mr.  Pearce  to  be 
for  the  benefit  and  support  of  the  said  Emily  Pearce 
and  her  children,  in  the  event  of  her  surviving  him, 
Mr.  Verbeke.^^ 

Mr. 
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Mr.  Pemherton  and  Mr<  Harwoodj  for  the  Plaintiff^        1 840. 
cited  Bantam  v.  Kilvington  (a),  7^  Duke  of  Bedford  v. 
7%e  Marquis  ofAbercom  (6),  Jenkins  v.  Quinchant.  (c) 

Mr.  Tr^sfoi^  and  Mr.  WtUiamSf  for  Mrs.  Verbehe 
and  her  children,  contended  that  it  was  evident  from 
the  written  proposals  that  the  object  was  to  provide  fof 
the  wife  and  children,  which  had  not  been  effected 
through  the  mistake  of  the  solicitor,  and  that  the  settle- 
ment ought  now  to  be  reformed  so  as  to  work  out  the 
real  agreement  and  intention  of  the  parties :  they  cited 
Uigginson  v.  Kelly  (cf),  Ex  parte  Vemer  («),  Simpson  v. 
Vai^han{g)j  Beaumont  v.  Braihtey.  {h) 

Mr.  Kindersley  and  Mr.  Bichner  did  not  dispute  the 
Jurisdiction,  but  insisted  on  the  extreme  danger  of  alter- 
ing, upon  parol  testimony,  a  solemn  instrument  after  the 
death  of  a  party^and  when  circumstances  had  changed; 
that  the  deed  itself  was  the  ultimate  arrangement  between 
the  parties,  and  if  a  difference  existed  between  the  settle- 
ment and  the  original  proposals,  it  must  be  assumed  that 
the  parties  had  changed  their  intention,  and  had  ac- 
ceded to  a  new  arrangement  (t)  during  the  month 
which  had  intervened  between  the  proposal  and  the 
settlement. 

7^  Master  of  the  Rolls. 

All  cases  of  this  description  must  necessarily  be  dis- 
posed of  upon  their  own  peculiar  circumstances;  but 
whenever,  from  those  circumstances,  the  Court  can  come 
to  a  satisfactory  conclusion  as  to  what  was  the  intention 
of  the  parties,  and  it  appears  that  such  intention  has 

not 

(a)  5  Ye$.  593.  {e)  1  BaU.  4*  B.  360. 

(6)  i  Myl  4*  Cr, 512.  (g)  8  Atk.ZX. 

(c)  3  Yet,  95.  *.  n.  (A)  Twn.  <J-  i?.  41. 

(rf)  1  Ball  <r  B.  262.  (i)  See  2  MyL  4r  Cr.  740. 
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ISiO.  not  been  carried  into  effisct,  it  will  exercise  its  jaris- 

^■^^V"^^  diction  for  the  purpose  of  correcting  that  which  has 

V.  been  done  in  error. 


Vermeks. 


In  18S1,  upon  the  treaty  for  the  marriage,  the  pro- 
perty of  the  wife  was  so  circumstanced  as  to  render  it 
impossible  to  provide  an  immediate  maintenance  for 
her ;  and  her  father,  by  the  written  proposal,  agreed  to 
allow  his  daughter  200/.  a  year  during  his  life,  to  be 
continued  if  she  died  in  his  lifetime  leaving  children, 
but  to  cease  if  she  died  in  his  lifetime  without  children. 
This  proposal  had  clearly  a  reference  to  the  mainte- 
nance of  the  family  which  might  arise.  If  there  were 
no  children  to  provide  for,  the  annuity  was  to  cease  upon 
her  death,  although  her  husband  might  survive.  This  was 
the  first  proposal  which  was  assented  to  by  Mr.  Verbdct. 

Mr.  Pearce  afterwards  made  a  variation  in  the  pro- 
posal, he  proposing  to  give  Mr.  Verbeke  100/.  per 
annum  in  the  event  of  his  daughter  dying  without  issue, 
and  which  he  directs  may  be  included  in  the  bond. 
This  of  course  was  acceded  to^  and  these  two  proposals 
at  that  time  formed  the  agreement  between  the  parties. 

It  is  said  that  the  agreement  was  afterwards  varied, 
and  the  question  is,*  whether  that  is  really  the  case. 
Now  it  appears  that  these  proposals  were  sent  to  the 
solicitor  as  instructions  for  the  preparation  of  the  settle- 
ment. He  says  that  he  prepared  the  draft  pursuant  to 
these  proposals.  The  parties,  entirely  relying  on  him, 
afterwards  executed  the  deed :  and  from  the  evidence 
I  think  it  clear  that  the  deed  was  intended  to  be,  and 
ought  to  have  been,  in  conformity  with  the  proposals. 
The  deed  itself  recites  an  intention  to  make  some  im- 
mediate provision  for  Mr.  Verbeke  and  his  wife ;  this  re- 
cital clearly  shews  that  it  was  intended  to  make  a  present 
and  immediate  provision  for  Mrs.  Verbeke,  Tlie  covenant 

by 
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by  which  this  is  attempted  to  be  carried  into  effect  is  an        1840. 
absolute  covenant  to  pay  an  annuity  of  200L  to  Mr. 
Verbeke  and  his  assigns  during  the  life  of  Mr.  Pearce^ 
thereby  making  the  annuity  his  absolute  property,  and 
leaving  the  wife  and  children  wholly  unprovided  for. 
The  covenant  then  provides,  that  **  if  the  wife  should 
die  in  her  husband's  lifetime,  without  issue,  then  that  the 
annuity  should  be  reduced  to  100/.  a  year,  and  that  if 
Mr.  Verbeke  should  become  bankrupt,  &c.,  the  annuity 
should  cease ;  but  it  does  not,  even  in  that  event,  pro- 
vide in  any  way  whatever  for  the  wife  and  children. 
What  has  happened  ?    Mr.  Verbeke  has  died  insolvent, 
leaving  his  wife  and  children  surviving,  and  his  exe- 
cutors, on  the  part  of  his  creditors,  claim  to  have  the 
annui^  of  200JL,  which  Mr.  Pearce  intended  as  a  provi- 
sion for  the  wife  and  children,  paid  to  them ;  so  that 
the  wife  and  children  are,  during  the  life  of  Mr.  Pearce^ 
to  be  left  absolutely  destitute ;  and  this,  it  is  conceived, 
is  a  settlement  in  conformity  with  the  proposals  which 
were  made  and  acceded  to.     I  think  it  likely,  that  in 
preparing  this  settlement,  it  was  assumed  that  Mr.  Ver- 
bekej  when  in  the  enjoyment  of  this  annuity,  would 
make  for  the  wife  and  children  that  provision  which 
was  intended  for  them.     I  think  that  must  have  been 
the  notion  of  the  solicitor  preparing  the  settlement,  but 
it  could  never  have  been  the  intention  of  the  parties 
that  this  annuity,  strictly  intended  for  the  wife  and 
children,  should  be  so  limited  by  this  settlement  as  to 
give  it  to  the  creditors  of  the  husband,  leaving  the  wife 
and  children  entirely  destitute.     I  think  that  the  mode 
by  which  the  intention  was  attempted  to  be  carried  into 
effect  erroneous.     The  intention  was,  that  in  the  event 
which  has  happened,  the  annuity  of  200/.  should  be  a 
present  and   immediate    provision   for  the  wife,   and 
through  the  wife  for  the  children;  I  must  therefore 
declare  that  this  settlement  must  be  reformed. 


940  CASES  IN  CHANCERY. 

1840. 


Feb.  20. 25.  TO WNSEND  V.  WESTACOTT. 

A  party  largely  TN  the  year  1830  the  Defendant,  John  fVesiacoti^  was 

makes  a  to-  absolutely  entitled,  amongst  other  property,  to  five 

luntary  settle-  closes  of  freehold  land,  which  stood  limited  to  the  usual 

menty  aod 

becomes  in-^  uses  to  bar  dower,  and  as  to  which  there  were  outstand* 

^1^°^ J||^°  ing  terms  vested  in  trustees  to  attend  the  inheritance. 
Held  sufficient 

I^dlmen?^  On  the  2d  of  April  1830  Wesiacoit  appointed  and 

under  the  released  this  property  to  a  trustee,  upon  trust  for  him- 

and  held  also,  ^^^  ^^^  U^^  ^^th  remainder  to  Maria  Pooij  an  infimt,  the 

^^^it^^^de  ^"S^^^  ^^  ^^  housekeeper  EUzabeih  Pook^  absolutely, 

it  was  not  with  a  gift  over  to  Elizabeth  Pook  in  case  of  the  death 

proynSat^e  ^^  Maria  Pook  before  she  attained  twenty-one.    Thi» 

settlor  was  in  deed  was  purely  voluntary,  and  was  made  without  any 

amounting  to  consideration.   No  marriage  was  then  in  contemplation ; 

^"*?'T?!^^;  but  some  time  afterwards  Westacott  married  EUxabelk 
A  bill  al- 

leged  that  the  Pook. 

settlor,  at  the 

time  of  making 

a  voluntary  In  October  1832  Westacott  was  imprisoned  for  debtf 

WM  gmtly  ^^^  ^^  ^^  ^^^b  of  January  1833  he  petitioned  for 

indebted,  it  relief  under  the  Insolvent  Debtors'  Act,  and  executed  the 

the  particu-  usual  conveyance  to  the  provisional  assignee.   In  March 

lars  of  the  2333  Y^\^  petition  was'  heard,  when  he  was  remanded  for 

debts,  but  re-  .              "^                                ' 

ferredtoa  mne  months,  at  the  end  of  which  time  he  was  dis- 

iKSor  b  charged.      The   Plaintiff,   his  assignee,  to  whom  the 

the  Insolvent  usual  conveyance  had  been  made  by  the  official  assignee^ 

of  tiie  suit":  ^'^  ^^^  ^^^^^  stating,  that  in  Apnl  1830  fVestacott  was 

Held,  that  in  insolvent  circumstances,  and  indebted  in  upwards  of 

the  existence 

of  the  debts  6500/.,  which  he  was  unable  to  pay ;  that  he  had  exe- 

was  not  suffi.  ^^^  ^^  j^^  ^j^jj  j|jg  j^tent  to  delay  and  defraud  his 

ciently  put  in  ^ 

issue  as  against  creditors ; 

an  infant,  but 

an  enquiry  was  directed  on  the  point. 
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creditors;  that  he  had  continaed  insolvent  and  indebted        1840. 
down  to  the  time  of  his  imprisonment ;  and  it  contained     Ir^^^*"^ 
the  following  allegation : — **  That  the  schedule  of  the  0. 

debts  of  the  said  John,  Westacott,  annexed  to  his  said  Wsstacott- 
petition^  and  verified  by  his  oath,  contained  debts  due 
irom  him  to  the  amount  of  8184/.,  of  which  sum  debts 
to  the  amount  of  more  than  5600/.  appeared,  by  the 
said  schedule,  to  have  been,  and  in  fact  were  due  from 
the  said  J<Jm  fVestacott  on  the  2d  oi  April  1880,  and 
Plaintiff  craves  leave  to  refer  to  such  schedule  in  aid  of 
this  suit,  and  intends  to  prove,  if  necessary,  such  exist-* 
ence  as  aforesaid  of  the  said  debts;"  the  bill  did  not, how- 
ever, specify  any  debts.  It  prayed  that  the  deeds  might 
be  declared  fraudulent  and  void,  and  might  be  delivered 
up  to  be  cancelled ;  and  for  a  coifveyance  to  Plaintiff 
as  assignee^  by  the  trustee  of  the  deed ;  for  an  assign- 
ment of  the  outstanding  terms ;  and  if  necessary,  that 
the  validity  of  the  instruments  might  be  tried  by  an 
action  at  law,  and  for  that  purpose  that  the  outstanding 
terms  might  be  removed. 

The  Defendants,  WeskicoU  and  wife,  insisted  that  he 
was  not  insolvent  at  the  time  of  the  execution  of  the  deed ; 
but  that  his  property  at  that  time  would  have  produced 
7000/.,  while  his  debts  and  liabilities  did  not  exceed  5600/. ; 
the  in&nt,  MariaPook,  putin  the  common  infant's  answer. 

The  Plaintiff  proved  the  existence  of  debts  on  the  2d  ' 
of  jfyrU  1880,  of  about  2256/.,  due  to  creditors  men- 
tioned in  the  insolvent's  schedule,  including  therein  1^ 
debt  due  to  the  Plaintiff  on  bond  dated  in  1829. 

The  Defendant  entered  into  evidence  to  prove  the 
value  of  the  property,  but  the  evidence  was  considered 
very  unsatisfiu^tory  by  the  Court. 

Mr.  Pemberton  and  Mr.  ChandUss  for  the  Plaintiff,  con- 
tended, that  the  settlement  was  fraudulent  and  void  under 

the 
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1840»  the  statute  of  IS  Eliz*  c.  5.9  against  creditors  existing  at 
^'^'^"^  the  time^  and  that  being  set  aside  in  regard  to  them^ 
all  subsequent  creditors  would  be  let  in :  they  cited 
Goodsofi  y.  Jones  (a),  Eussett  v.  Hammond  (d),  Walker  v. 
Bwrrams  {c\  Taylor  v.  Jones  (cf),  Lord  Toansend  ▼•  Wind'^ 
ham  {e)y  Partridge  v.  Gopp  (g),  Kidney  ▼.  Coussmaker  (il), 
Montague  ▼•  Lord  Sandwich  (i ),  Richardson  y.  Small- 
tDood  {k)j  fVhittington  y.  Jennings.  (/) 

Mr.  Richards  and  Mr.  Elderionj  contrh^  objected 
that  there  was  no  allegation  in  the  bill  that  the  Plain- 
tiff was  a  creditor  at  the  time  of  the  execntion  of  the 
settlement,  or  that  he  was  a  creditor  at  all.  That  the 
existence  of  the  debts  at  the  time  had  not  been  properly 
put  in  issue  by  the  bill ;  and  that  the  reference  to  the 
schedule,  which  was  binding  alone  on  the  husband,  was 
not  sufficient  for  that  purpose ;  that  consequendy  the 
eyidence  of  these  debts  could  not  be  receiyed  as  against 
the  infant  and  the  married  woman. 

They  contended  also  that  in  order  to  set  aside  a 
yoluntary  settlement  it  was  requisite  to  proye  that  the 
settlor  at  the  time  was  indebted  to  the  extent  of  insol- 
yency ;  Lush  y.  WiUcinson.  (m) 

Mr.  Jemmetti  for  trustees. 

Mr*  Cliandlessy  in  reply,  contended  that  the  debts  were 
properly  put  in  issue  by  the  reference  to  the  schedule, 
and  stated  they  had  been  so  alleged  to  saye  the  great 

expense 

(a)  Sfyle*,  446.  (A)  IS  Vet.  155. 

(b)  1  Atk.  15.  (1}  12  Vet.  155.  note. 
'  (c)  1  AH.  93.  [k)  Jac.  559. 

(d)  2  Atk.  600.  (/)  6  Sim.  495. 

(e)  2  Ves.  sen.  10.  (m)  5  Vet.  384. 
(g)  Ambler,  596. 
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expense  of  setting  oat  the  debts  in  tlie  bill ;  be  argued 
that  if  there  existed  any  doubt,  then  that  the  case  ought 
to  be  put  in  a  course  of  enquiry. 

T^e  Master  of  the  Rolls. 

This  bill  is  filed  ^by  the  assignee  of  Westacotl^  an 
insolvent  debtor,  against  the  insolvent,  his  wife  and  her 
infant  daughter,  and  against  the  trustees  of  the  settle- 
ment and  of  some  outstanding  terms  of  years.  The 
object  of  the  bill  is  to  set  aside  for  fraud  a  voluntary 
conveyance,  which  was  made  by  the  insolvent  on  the  2d 
oi  April  18S0,  to  a  trustee,  for  himself,  for  life,  and 
afterwards  in  trust  for  Mrs.  Pook  and  Maria  Pookj  her 
infant  daughter.  Mrs.  Poo^,  being  a  stranger  to  the 
settlor,  and  no  marriage  being  in  contemplation  at  the 
time,  though  they  afterwards  married,  this  deed  was  a 
purely  voluntary  conveyance ;  and  if  it  was  a  conveyance 
executed  for  fraudulent  purposes  it  ought  to  be  set  aside; 
but  if  the  transaction  was  honest,  and  without  fraud,  it 
ought  not  to  be  interfered  with.  In  the  first  place,  it  is 
alleged  on  the  part  of  the  Plaintiff,  that  this  deed  was 
executed  entirely  without  consideration ;  that  is  admitted. 
In  the  next  place  it  is  said,  that  the  settlor  was  largely 
indebted  at  the  time ;  and  of  this  there  is  strong  evidence, 
which  I  shall  presently  notice.  Being  largely  indebted  he 
made  this  voluntary  conveyance,  and  in  less  than  three 
years  afterwards  he  became  absolutely  insolvent.  On 
these  facts  alone,  provided  they  were  properly  put  in 
issue  and  proved,  I  am  of  opinion  that  this  conveyance 
ought  to  be  set  aside  as  fraudulent 


S4S 


1840. 

TOWNBSNO 

9. 
WSSTACOTT. 


The  state  of  the  pleadings,  however,  is  this,  it  is  al- 
leged by  the  bill  that  Westacott  was,  at  the  time,  in 
insolvent  circumstances,  and  indebted  in  a  large  amount 
to  several  persons,  which  he  was  unable  to  pay.  The 
persons  to  whom  he  was  so  indebted  are  not  specified  ; 

but 
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1840.       but  it  is  stated,  in  a  subsequent  part  of  the  bill,  that 
^^^'"^"'^     having  become  insolvent,  his  debts  in  his  schedule  ap^ 
9.  peared  to  be  8184/^  of  which  SSOOL  were  due  on  the 

2d  of  Jpril  ]  830 ;  and  the  Plaintiff  then  <<  craves  leave 
to  refisr  to  such  schedule  in  aid  of  the  suit,  and  intends 
to  prove,  if  necessary,  such  existence  as  aforesaid  of  the 
said  debts/'  With  respect  to  WestacM  himself,  the 
schedule  is  a  sufficient  admission  of  the  debts ;  but  of 
the  other  Defendants  one  is  a  married  woman,,  and  die 
other  an  iniant»  who  has  put  in  a  common  in&nt's 
answer.  These  Defendants  have  not  had  an  <^portuni^ 
of  examining  these  debts.  It  would  be  very  difficult  to 
hold  the  infant  or  the  married  woman  absolutely  bound 
by  the  allegations  as  to  the  schedule,  even  for  the  pur- 
pose of  putting  them  to  prove  that  they  are  not  to  be 
affected  by  them ;  for  every  thing  as  regards  an  infiint 
or  a  married  woman  must  be  taken  stricdy.  I  can  have 
no  doubt  that  the  bill  was  put  in  this  form  with  the  very 
proper  intention  of  saving  expense ;  but  this  upright  in- 
tention is  sometimes  defeated  without  the  least  fault  of 
those  who  defend  the  case ;  and  the  advisers  af  the 
infiint  and  married  woman  are  quite  right  in  seeing  that 
these  debts  are  strictly  proved  against  them. 

There  has  been  a  little  exaggeration  in  the  arguments 
on  both  sides  as  to  the  principle  on  which  the  Court 
acts  in  such  cases  as  these :  on  one  side  it  has  been 
assumed  that  the  existence  of  any  debts  at  the  time  of 
the  execution  of  the  deed  would  be  such  evidence  of  a 
fraudulent  intention  as  to  induce  the  Court  to  set  aside 
a  voluntary  conveyance,  and  oblige  the  Court  to  do  so 
under  the  statute  of  Elizabeih.  I  cannot  think  the  real 
and  just  construction  of  the  statute  warrants  that  pro- 
position, because  there  is  scarcely  any  man  who  can 
avoid  being  indebted  to  some  amount :  he  may  intend 
to  pay  every  debt  as  soon  as  it  is  contracted,  and  con- 
stantly 


WsnAcoTT. 
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stantly  use  his  best  endeavours^  and  have  ample  means  1840. 
to  do  so»  and  yet  may  be  frequently,  if  not  always,  XwjJbejJd 
indebted  in  some  small  sum :  there  may  be  a  with-  ^^  v. 
holding  of  claims,  contrary  to  his  intention,  by  which 
he  is  kept  indebted  in  spite  of  himself;  it  would  be 
idle  to  allege  this  as  the  least  foundation  for  assuming 
fraud  or  any  bad  intention.  On  the  other  hand,  it  is 
said  that  something  amounting  to  insolvency  must  be 
proved  to  set  aside  a  voluntary  conveyance :  this  too, 
is  inconsistent  with  the  principle  of  the  act,  and  with 
the  judgments  of  the  most  eminent  Judges.  The  evi- 
dence as  to  the  value  of  Westacotfs  property  when  he 
executed  the  setdement  I  cannot  rely  on ;  it  is  brought 
forward  many  years  after  the  witnesses  had  known  it, 
and  they  speak  to  the  value  of  the  property  without 
taking  into  consideration  any  charges  that  might  be 
upon  it ;  and  I  am  not  in  a  situation  of  knowing  whe- 
ther there  were  any  charges  upon  it. 

Under  the  circumstances  in  which  this  case  has  been 
brought  before  me,  if  the  married  woman  and  infanLbad 
had  the  opportunity  of  meeting  the  evidence  as  to  the 
existence  of  the  debts  at  the  time  of  the  settlement, 
I  should  have  been  bound  to  make  the  decree  which  is 
asked  for  in  the  first  instance.  I  cannot,  however, 
under  the  circumstances,  make  such  a  decree  as  is 
asked ;  but  the  Plaintiff  is,  I  think,  entitled,  under  the 
alternative  prayer  of  his  bill,  to  try  the  validity  of  the 
settlement  by  an  action  at  law ;  but  if  there  are  any  dif- 
ficulties which  cannot  be  removed,  I  will  direct  a  refer- 
ence to  the  Master. 


The  case  was  subsequently  mentioned,  when  it  was 
referred  to  the  Master  to  inquire  what  debts  were 
owing  by  Westacott  at  the  date  of  the  deed,  and  at  the 
time  of  his  insolvency. 

Vol.  II.  A  a 
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F^^  24,  GAUNT  V.  TAYLOR. 


Where  seferal  r|^HE  testatx>r  by  his  will  had  given  his  widow  an  in- 
made  defend-  come  of  370^  out  of  his  estate,  and  had  appointed 

ants  in  respect  her,  together  with  Shaw  and  ToMe.  his  executrix  and 

of  a  joint 

fiduciary  cha-    executors  and  who  proved  his  will.     This  was  a  credi- 

m>1f  ^  ^^be  ^^^  ^^^^  ^'^  against  the  executors,  executrix,  and  the 
ficial  interest  heir  at  law  of  the  testator  for  the  usual  administration 
may  have^Soes  ^^  ^^^  estate.      The  executrix  and  executors  iqspeared 

not  conflict      jointly  to  the  bill,  but  the  widow,  having  an  interest 

with  their         .       ,  ,.«.  ^  .  *.  , 

duty,  they         ^"  ^he  estate  dinerent  from  that  of  her  co-executors, 

ought  not  to  severed  in  her  defence,  and  throughout  the  subsequent 
defences,  proceedings  appeared  by  a  diflerent  solicitor.   By  orders 

Mt  ofcostT"*   niade  on  former  occasions,  two  sets  of  costs  had  been 
only  will  be      allowed  them,  and  the  cause  now  coming  on  for  further 
^'"*  directions,  it  appeared  that  the  personal  estate  was  in- 
solvent, and  that  the  testator  was  not  a  trader. 

Mr.  Kinderdeyy  Mr.  G.  Richards  and  Mr.  James  Sussett^ 
for  the  Plaintiff,  contended  that  the  executors  and  exe- 
cutrix were  to  be  allowed  one  set  of  costs  only,  as  there 
was  nothing  to  justify  their  separating  in  their  defences. 

Mr.  Treslove  and  Mr.  Parker^  for  the  two  executors, 
and 


Mr.  Pemberton  and  Mr.  Elderton^  for  the  widow,  con- 
tended that  two  sets  of  costs  ought  to  be  allowed,  as 
the  widow  had  a  beneficial  interest  distinct  from  and 
inconsistent  with  that  of  the  co-executors ;  and  that  the 
former  orders  furnished  a  principle  which  the  Court 
ought  to  adopt  on  the  present  occasion. 

71k 
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The  Master  of  the  Rolls.  1840. 

Where  several  persons  are  made  Defendants  in  re- 
spect of  a  joint  fiduciary  character  only,  or  if  the  bene- 
ficial interest  which  any  of  them  may  have  in  the 
matters  of  the  suit  is  in  no  way  conflicting  with  their 
other  duty,  they  certainly  ought  to  answer  and  defend 
together ;  if  they  do  not,  and  there  are  no  special  circum- 
stances, then,  according  to  the  settled  rule  of  the  Court, 
they  will  be  allowed  one  set  of  costs  only.  On  the 
other  hand,  if  one  has  a  personal  interest  which  con* 
flicts  with  his  duty  as  trustee,  or  if  one  of  several 
trustees  can  admit  facts  which  the  others  believe  not  to 
be  true,  it  then  becomes  impossible  for  them  with 
prudence  to  answer  together.  Whether  they  are  en- 
titled to  two  sets  of  costs  depends  on  the  circumstances 
of  each  particular  case.  If  a  party  creates  unnecessary 
expense  it  is  just  that  he  should  be  deprived  of  his 
costs;  and  if  several  trustees  unnecessarily  sever  their 
defences,  it  is  right  that  one  set  of  costs  only  should  be 
allowed:  the  question  always  is,  whether  there  was 
reasonable  ground  for  them  to  sever. 

The  previous  orders  made  in  this  case  allowing  two 
sets  of  costs  have,  I  think,  considerable  bearmg  on  the 
present  question;  and  under  all  the  circumstances  I 
think  two  sets  of  costs  must  in  this  case  be  allowed. 


A  a  i 
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Feb.  98. 


TINKLER  V.  HINDMARSH. 


In  an  adminis- 
tration suit, 
the  Court  au- 
thorised the 
legal  personal 
representatiTe 
to  canyon 
newspapers 
which  (ormed 
part  of  the 
assets,  and  a 
stationer  for 
that  puroose 
iumishea 
paper  on 
credit:  Held, 
that  be  was 
entitled  to  be 
paid  out  of 
the  fund  in 
Court  forming 
part  of  the 
testator's  es- 
tate, though 
such  estate 
was  insuffi- 
cient to  pay 
the  testator's 
debts. 


npHE  intestate  in  this  cause  was  the  proprietor  of  the 
True  Sun  and  Weekly  True  Sun  newspapers,  and 
immediately  on  his  death,  in  June  1834,  a  creditor's 
suit  was  instituted  for  the  purpose  of  having  his  estate 
administered. 

By  an  order  of  this  Court,  dated  the  8th  of  November 
1834,  it  was  referred  to  the  Master  to  inquire  and 
state  whether  it  would  be  for  the  benefit  of  the  esUte 
that  the  newspapers  should  be  sold,  or  whether  it  would 
be  more  for  the  benefit  of  the  estate  that  they  should 
be  carried  on  and  continued  to  be  published  for  the 
benefit  of  the  estate ;  and  whether  any  other  measures 
ought  to  be  taken  to  prevent  the  publication  of  the 
newspapers,  or  any  of  them,  from  being  suspended, 
and  until  he  should  have  made  his  report,  and  until 
further  order,  Elizabeth  Hindmarsh  and  Jane  Tegg^ 
the  legal  personal  representatives,  were  to  be  at 
liberty  to  carry  on  and  continue  the  same  on  the  ac- 
count and  at  the  expense  of  the  intestate's  estate,  and 
to  retain  and  apply  for  that  purpose  such  parts  of  the 
monies  belonging  to  the  estate,  or  to  arise  from  the 
publication  and  sale  of  the  newspapers  in  the  mean  time, 
which  should  come  to  their  hands,  as  should  be  neces- 
sary. The  Master  reported  that  it  would  not  be  for 
the  benefit  of  the  estate  that  the  newspapers  should  be 
sold. 


By  another  order  dated  the  22d  of  April  1835,  it 
was  referred  to  the  Master  to  inquire  and  state  whether 
it  would  be  proper  that  the  newspapers  should  be  car- 
ried 
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ried  on,  and  it  was  ordered  that  the  admiDistratrixes        ]84fO. 
should  be  at  liberty  to  carry  on  die  newspapers  at  the      ^^^^ 
expense  of  the  estate  in  the  mean  time.  v. 

HlNOMARSH. 

The  Master,  by  his  report  dated  the  7th  of  May  1835, 
recommended  that  the  newspapers  should  be  sold  for 
2600/.,  which  was  done  in  June  18S5. 

Messrs.  Pemiress  and  Co.  having  been  informed  by 
the  legal  personal  representatives  that  the  newspapers 
were  to  be  carried  on  under  the  orders  of  this  Court, 
continued  after  the  testator's  death  to  supply  the  paper 
necessary  for  the  publication  of  the  newspapers,  down 
to  the  time  of  their  sale,  and  in  respect  thereof  723/. 
became  due  to  them. 

Messrs.  Pewtress  now  presented  a  petition  to  obtain 
payment  of  the  723/.  out  of  a  sum  of  2407/'  consols 
standing  in  the  Court  to  the  credit  of  the  cause,  which,  ^ 

as  was  stated,  had  partially  arisen  from  the  newspapers, 
and  to  have  it  declared  that  they  had  a  lien  on  such 
fund  for  the  amount  of  their  debt 


The  estate  was  insufficient  for  the  payment  of  all  the 
intestate's  debts. 

Mr.  C.  jP.  Cooper  and  Mr.  Parker^  in  support  of  the 
petition,  contended  that  the  amount  ought  to  be  paid 
out  of  the  estate,  or  at  least  out  of  the  part  which  had 
accrued  from  carrying  on  the  newspapers,  and  which  had 
in  fact  been  produced  by  the  capital  of  the  petitioners; 
that  the  petitioners  had  trusted  the  Court,  and  ought 
not  to  be  put  to  their  personal  remedy  against  the  ad- 
ministratrixes. 

Mr.  Boupellj  contrd^  on  behalf  of  the  creditors  of  the 
intestate,  opposed  the  prayer  of  the  petition,  and  con- 

Aa  3  tended 
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1840»       tended  that  the  petitioners  had  a  lien  on  the  actual 
tr^^^^"^     produce  of  the  papers  only;   and   that  the  fiind  in 
V.  Court,  which,  he  stated,  had  not  been  derLred  therefrom, 

was  not  liable  to  the  petitioners. 


HufDMAmn* 


Mr.  Pemberton  and  Mr.  IL  Parker^  for  the  adminis- 
tratrixes. 

The  MikSTER  of  the  Rolls. 

This  is  a  petition  presented  by  gentlemen  who  are 
stationers,  praying  that  they  may  be  declared  to  be 
creditors  upon  the  estate  of  the  intestate,  and  to  haTe  a 
lien  upon  a  particular  fund  for  the  amount  of  thor 
claims. 

The  intestate  in  this  case  was  the  proprietor  of  cer- 
tain newspapers,  and  in  June  1834,  immediately  or  very 
soon  after  his  death,  this  suit  was  instituted  for  the 
purpose  of  having  the  directions  of  the  Court  taken, 
and  for  having  the  estate  administered  for  the  payment 
of  his  creditors.  It  appears,  by  the  evidence  before  me, 
that  very  shortly  after  the  death  of  the  intestate,  it  was 

I  represented  by  the  legal  personal  representatives  that 

they  intended  to  obtain  the  sanction  of  this  Court  for 
carrying  on  the  newspapers  which  had  been  conducted 
by  the  intestate ;  and  that  in  the  expectation  that  such  an 
authority  would  be  given  the  petitioners  supplied  paper. 

I  The  Court  was  in   fact  applied   to   in  the   following 

month  of  November^  and  an  order  was  made,  — not  an 
order,  as  has  been  argued,  by  which  this  Court  took 
upon  itself  to  carry  on  the  trade,  for  a  most  absurd 
thing  would  it  be  for  this  Court  to  make  an  order 
whereby  it  undertook  to  carry  on  a  newspaper ;  but  it 
was  an  order  that  it  might  be  carried  on  at  the  expense 
of  the  estate.  The  legal  personal  representatives  were  to 
be  at  liberty  to  carry  it  on  at  the  expense  of  the  estate, 

and 


HiNOMARSR. 
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and  they  did  carry  it  on.     The  representations,  therefore,        1840. 
which  had  been  made  to  the  petitioners  turned  out  to      ^JT^^^"^^ 
be  correct.     It  must  be  assumed  that  it  was  for  the  v. 

benefit  of  the  estate  that  it  should  be  carried  on,  and 
if  so,  it  would  seem  that  the  expenses  ought  to  be  de- 
frayed by  all  those  who  had  any  interest  in  the  estate. 
The  supply  of  paper  commenced  in  July  1834,  and 
continued  down  to  Jime  1835;  and  in  the  month  of 
May  ISSSf  a  report  was  obtained  that  it  would  be  pro- 
per to  sell  the  copyright,  and  a  sale  actually  took 
place  on  the  23d  of  June  1835.  During  that  time 
the  supply  of  paper  necessary  for  carrying  on  the 
trade,  which  the  legal  personal  representatives  were 
at  liberty  to  carry  on  at  the  expense  of  the  estate,  was 
supplied  by  the  petitioners.  Some  of  the  expenses  were 
paid  in  ready  money  and  some  not«  If  the  legal 
personal  representatives  had  from  time  to  time  paid 
ready  money  for  the  supply  of  the  paper,  which  they 
were  justified  in  doing,  it  would  have  been  repaid  them 
out  of  the  estate  before  any  other  persons  having  claims 
upon  the  estate  could  have  received  any  thing. 

Then  comes  the  question.  How  is  this  balance  to  be 
paid?  I  must  say,  it  does  not  seem  to  me  material 
whether  this  fund  of  2600/.  was  the  produce  of  the  news- 
paper or  not ;  I  certainly  am  not  satisfied  that  it  was.  If 
it  really  were  material  to  these  parties  to  know  what  was 
the  fund  which  was  realised  by  the  newspaper  it  ought 
to  be  inquired  into,  but  I  do  not  think  that  it  is  material. 
This  is  an  expense  which,  with  the  leave  of  the  Court, 
was  incurred  for  the  benefit  of  the  estate  and  of  the 
creditors.  It  may  unfortunately  have  turned  out  a 
losing  concern,  still  it  was  done  for  the  benefit  of  the 
estate ;  and  though  the  experiment  might  fail,  the  ex- 
pense, it  would  seem,  must  fall  on  the  estate  before  the 
persons  beneficially  interested  in  it  can  receive  any 
thing  out  of  it. 

Aa  ^  This 
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1840. 


Tinkler 

V. 
HiNOMABSH. 


This  claim  is  made  as  upon  the  balance  of  an  account; 
it  is  necessary,  therefore,  that  an  account  should  be 
taken  of  the  value  of  the  paper  supplied,  and  of  the 
sum  already  paid  to  the  petitioners,  which  must  go  in 
reduction  of  their  demand. 


Mart^  5. 


RING  V.  HARDWICK. 


Bequest  to  tet-  HPHE  question  in  this  case  arose  upon  the  will  of 
foMife  Tnd  William  DavieSj  dated  in  1825,  whereby  he  gave  his 

after  her  death  residuary  personal  estate  to  P.  Hardmck^  Wm.  Clare, 

to  make  a  di*  i 

vision  between  &nd  his  wife,  Man/  DavieSy  upon  trust  to  convert  and  to 

the  testator's  inygst  in  ^heir  names  upon  government  security,  and  to 
A.t  B.^  C,  and  pay  the  dividends  and  the  rent  of  the  leaseholds.  Sec.  to 
.;   IS  sons     ^^  ^j|j^  Mary  Davies,  'Muring  the  term  of  her  natural 


shares  to  be 
paid  imme- 
diately, and 
his  daughters' 
shares  to  be 
invested  for 
them  for  life, 
with  re- 
mainder be^ 


life  or  widowhood;"  and  he  proceeded  as  follows:-* 
*'  And  from  and  immediately  after  the  death  or  second 
marriage  of  my  wife  the  said  Martha  Davies,  then  upon 
trust  that  they  the  said  Philip  Hardwick^  William  Clare 
and  Mary  Davies,  or  the  survivors,  &&,  do  and  shall 
tween  all  their  with  all  convenient  speed   collect  in  the  outstanding 

becom^°vested  P^>*^  ^^  ^7  ^'^  personal  estate,  and  add  the  same  to 
at  the  age  of  niy  money  in  the  funds,  and  make  a  division  of  all  the 
with  a  gift'      ^^^^  money  then  in  the  funds,  &c.,  and  all  and  every 

other  parts  or  part  of  my  said  personal  estate  between  all 
and  every  of  my  four  children^  viz.  my  two  sons,  the 
said  William  Davies  and  James  Davies,  and  my  two 
daughters,  the  said  Mary  Davies  and  Martha  Ann  West.*' 

He 

daughter  should  die  without  leaving  any  child  who  should  live  to  attain  twenty-five; 
with  powers  for  the  maintenance  and  advancement  of  such  children.  Held,  that  the 
gift  over  was  too  remote;  and  secondly,  that  the  gift  to  the  daughters  in  the  first  in- 
stance being  absolute,  and  the  attempt  to  limit  it  having  failed,  the  absolute  interest 
remained  unaffected,  so  that  the  representatives  uf  a  daughter  who  died  without 
children  were  entitled  to  her  one-fourth  share. 


over  to  the 
children  of 
the  others 
who  should 
live  to  attain 
the  Age  of 
twenty-five, 
in  cu&e  either 
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He  then  provided  that  the  **  division"  was  not  to  be        184>0. 
made  into  four  equal  parts,  but  that  a  sum  of  2000/. 
should  be  appropriated  and  paid  out  of  the  shares  of  his 
sons,  James  and  WiUiam  Daviesy  '*  to  or  for  the  use 
and  to  augment  the  shares  of  his  two  daughters,  the 
said   Mary  Davies  and  Martha  Ann   Westj  in  equal 
shares  and  proportions,  to  be  received  by  or  for  the  use 
of  them  the  said  Mary  Davies  and  Martha  Ann  West. 
And  subject  thereto  the  division  of  all  and  singular  his 
said  personal  property  at  the  decease  or  second  mar- 
riage of  his  said  wife,  the  said  Martha  Davies^  was  to  be 
equal,  share  and   share  alike,  between  his  said  four 
children,  viz.  his  said  two  sons,  the  said  WiUiam  Davies 
and  James  Davies^  and  his  said  two  daughters,  the  said 
Maty  Davies  and  Martha  Ann  West,  the  shares  of  his  said 
two  sons,  the  said  William  Davies  and  James  Davies,  were 
to  be  paid  and  transferred  to  them   immediately  upon 
the  decease  or  second  marriage  of  his  said  wife,  the  said 
Martha  Davies,  upon  their  first  appropriating  thereout, 
or  otherwise  paying  the  said  sum  of  2000/.  to  or  for 
the  use  of,  and  to  augment  the  shares  of  his  said  two 
daughters,  the  said  Mary  Davies  and  the  said  Martha 
Ann  West ;  to  hold  the  said  shares  unto  them  the  said 
WiUiam  Davies  and  James  Davies  severally  and  respec- 
tively, and  their  several  and  respective  executors,  admi- 
nistrators and  assigns,   from  thenceforth  absolutely  for 
ever." 

The  will  then  contained  a  gift  over  between  the  sur- 
viving brother  and  sisters  of  the  sons'  shares,  in  case 
either  died  unmarried  and  without  issue  before  their 
shares  should  become  payable,  and  proceeded  as  fol- 
lows :  —  "  But  as  touching  and  concerning  the  shares  of 
my  said  personal  estate,  which  with  the  said  augment- 
ations will  become  the  property  of  my  said  daughters^  the 
said  Mary  Davies  and  Martha  Ann   West,  upon   the 

decease 
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decease  or  second  marriage  of  my  said  wife,  the 
Martha  Daxies^  my  directions  are,  and  I  do  hereby 
declare  my  will  and  meaning  to  be,  that  the  whole  of 
such  shares  and  augmentations  shall  immediately  upon 
the  decease  or  second  marriage  of  my  said  wife,  the  said 
Martha  DavieSy  be  invested  and  laid  out  upon  goTem- 
ment  security  at  the  Bank  of  Englandj  under  the  super- 
intendence of  them,  the  9b\A  Philip  HardwUksnA  William 
ClarCf  or  the  survivor  of  them,  in  manner  following, 
that  is  to  say,  the  share  and  augmentation  of  the  said 
Maty  Davies  as  hereinbefore  mentioned,  and  also  any 
other  augmentation  which  may  become  her  share  by 
the   decease  of  the   said    William  Davies  and   James 
Davies  or  either  of  them  unmarried  and  without  issuer 
as  is  also  hereinbefore  mentioned,  or  by  the  decease  of 
the  said  Martha  Ann  West^   as  hereinafter  mentioned, 
shall  be  so  invested  and  laid  out  in  the  names  of  the 
said  Philip  Hardwick,  William  Clare  and  William  Da* 
vieSf  or  the  survivors,  &c  jointly  with  and  in  the  name  of 
her  the  said  Mary  Davies^  upon  trust  that  they  the  said 
Philip  Hardwickj    William  Clare  and  William  DaoieSf 
&C.  do  and  shall  permit  my  said  daughter,  the  said  ULny 
DavieSf  to  receive  the  dividends  for  life  for  her  separate 
use ;"  ^^  and  from  and  after  her  decease  then  upon  further 
trust  that  they,  the  said  Philip  Hardwickj  William  Clare 
and  William  Davies^  &c.  do  and  shall  pay,  divide  and 
transfer  the  capital  money  which  formed  the  share  and 
augmentation  of  my  said  daughter,  the  said  Mary  DameSj 
unto,  amongst  and  between    all  the  children^  whether 
male  or  female,  and  both  male  and  female  of  my  said 
daughter,  the  said  Mary  Davies^  in  equal  shares  and  pro- 
portions, and  to  become  vested  in  such  children  respectively 
at  the  age  of  twenty-Jive  years  ;  and  if  any  such  children 
or  child  shall  die  under  that  age,  the  share  or  shares  of 
all  and  every  such  children  or  child  shall  be  divided 
amongst  the  survivors  of  such  children  who  shall  live  to 

attain 
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attain  that  age;  and  if  only  one  child  shall  live  to  attain  184>0. 
that  age,  then  the  whole  of  such  share  and  augment- 
ation shall  belong  to  such  only  child  upon  his  or  her 
attaining  that  age ;  and  if  it  shall  happen  that  the  said 
Mary  Domes  shall  depart  this  life  without  leaving  any 
such  children  or  child  who  shall  live  to  attain  the  said 
age  of  twenty-five  years,  then  the  whole  of  the  said 
shares  and  augmentations  shall  be  upon  trust,  and  shall 
be  divided  between  all  the  children  of  the  said  William 
DaUetf  James  Davies  and  Martha  Ann  Westf  whether 
male  or  female,  and  both  male  and  female,  who  shall  live 
to  attain  the  said  age  of  tttoenty-five  years^^  in  equal  shares 
and  proportions;  and  if  only  one  such  child  shall  live  to 
attain  that  age,  then  the  whole  of  such  share  and  aug- 
mentations shall  belong  to  such  only  child  upon  his  or 
her  attaining  that  age/' 

The  testator  declared  similar  trusts,  mutatis  mutandiSf 
of  Martha  Ann  fVesfs  share,  and  contained  the  following 
powers  of  maintenance  and  advancement:  —  '*  Provided 
always,  that  in  case  of  the  death  of  the  said  Maty  Davies 
or  the  said  Martha  Ann  West  before  their  children,  or  the 
children  or  child  of  either  of  them,  shall  have  attained 
the  said  age  of  twenty-five  years,  or  in  case  they  the  said, 
Mafy  Davies  and  Martha  Ann  Westj  or  either  of  them, 
shall  depart  this  life  without  leaving  any  children  or  a 
child,  and  there  shall  be  then  living  any  children  or  a  child 
of  the  said  William  Davies  and  James  Davies^  or  either  of 
them,  but  such  children  or  child  may  not  then  have  tx- 
tained  the  said  age  of  twenty-five  years,  it  shall  be  lawful 
for  the  said  Philip  Hardmckj  William  Clare^  and  William 
DavieSf  &c.  to  receive  the  dividends  of  the  share  and 
augmentations  of  the  said  Mary  Davies  and  Martha  Ann 
West^  or  either  of  them,  as  the  case  may  be,  and  apply  the 
same  dividends,  or  a  competent  part  thereof,^r  the  edu" 
cation  and  maintenance  of  the  children  or  child  of  the 

said 
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1840.        said  Mary  Daxnes  and  Martha  Ann  West^  or  of  the  said 
^^  William  Davies  and  James  Davies^  as  the  case  may  be. 


o.  until  such  children  or  child  shall  attain  the  said  age  of 

ABDwicK.  twenty-five  years,  according  to  the  true  intent  and  mean- 
ing of  this  my  said  will  as  hereinbefore  mentioned  and 
expressed  in  respect  thereof;  and  upon  the  same  principle^ 
in  the  event  or  events  last  aforesaid,  it  shall  and  may  be 
lawful  for  the  said  Philip  Hardwickf  William  Qare  and 
William  DavieSj  &c«  with  the  consent  of  the  said  Mary 
Daxnes  and  Martha  Ann  West  during  their  respective 
lifetimes,  and  after  their  deaths  or  the  death  of  either  of 
them,  then  in  the  discretion  of  the  said  Philip  Hardwict^ 
William  Qare  and  William  Davies^  &c.,  by  sale  of  any 
part  of  the  said  government  securities,  to  raise  and  ad- 
vance any  part  of  the  share  of  any  one  or  more  of  the 
said  children  for  their  advancement  in  the  world,  not 
exceeding  one  quarter  part  of  the  probable  expectant 
share  of  every  one  such.*' 

The  testator  died  in  1827 ;  his  widow  survived  him 
but  a  short  time ;  his  daughter,  Mary  Davies^  married  the 
•  Plaintiff,  Mr.  jRtyitg,  and  died  in  1829,  without  having 
had  any  child  born  alive,  and  the  Plaintiff  was  her  ad- 
ministrator. The  testator's  sons,  William  Davies  and 
James  DavieSj  were  also  dead,  and  had  left  children. 
Martha  Ann  West  was  living,  and  had  children,  two  of 
whom  were  bom  in  the  testator's  life. 

The  questions  which  arose  upon  the  death  of  Mary 
Ring  without  children,  as  to  the  share  intended  for  her 
and  her  children,  were  first,  whether  the  gift  over  to 
the  children  of  her  brothers  and  sisters  was  too  remote ; 
and  if  so,  then  whether  under  the  circumstances  she 
took  a  life  or  an  absolute  interest  in  that  share. 

Mr.  Pembertonj  Mr.  Purvis  and  Mr.  Humphry  for 
the  Plaintiff,  contended,  first,  that  the  gift  over  between 

the 
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the  children  of  William  Davies^  &c.  <<  who  should  live        1840. 
to  attain  the  age  of  twenty-five  years,"  was  too  remote : 
VaiDdry  v.  Gedde${a\  Bull  v.  Pritchard  {b)y  Leake  v. 
Robinson  (c),  Cambridge  v.  Rouse,  (d) 

* 

Secondly,  that  the  first  gift  in  the  direction,  ^*to  make 
a  division  of  all  his  said  personal  estate  between  all  and 
every  his  four  children,  Mary  Davies,  &c."  was  an  ab- 
solute gift,  and  the  attempt  to  restrict  that  interest  by 
gifts  to  the  children  of  Mafy  failing  for  remoteness,  the 
absolute  gift  remained  unaffected :  Whittell  v.  Dudin  (e\ 
Carver  v.  Bowles  (g),  Kampfs.  Jones  (A),  Arnold  v.  Con- 
greoe,  (i)  That  the  Plaintiff  was  consequently  entitled 
as  representative  of  his  wife  Mary, 

Mr.  Bethell  for  Mrs.  West ;  and 

Mr.  Kindersley  for  the  representatives  bf  William 
DavieSf  contended  that  the  cases  of  Kamjjfv.  Jonesj  &c. 
which  arose  on  powers,  did  not  apply,  and  that  Mrs.  Ring 
took  a  life  interest  only :  that  the  gifts  over  were  void, 
and  that  consequently  there  was  an  intestacy  as  to  this 
share  to  which  the  next  of  kin  were  entitled. 

Mr.  Tinney  and  Mr.  Keene^  for  the  children  of  Mrs. 
Wesly  contended  that  it  was  the  practice  of  the  Court  to 
construe  more  liberally  provisions  made  for  children: 
Woodcock  V.  The  Duke  of  Dorset  (i),  Howgrave  v.  Car- 
tier.  (/)  T*hat  here  there  was  a  vested  gift  to  the  children, 
subject  to  be  divested  on  a  child's  not  attaining  twenty- 
five,  and  which  was  not  therefore  void  for  remoteness : 

Farmer 

(a)  1  Ruts.  4-  M.  205.  (g)  2R.^M.  501. 

{b)  I  Rutt.  215.  {/>)  2  Keen,  756. 

(c)  2  Mer.  365.  (i)  1  Ruu.  ^  M.  209. 

(</)  8  Vet,  12.  \k)  5  Bro.  C.  C,  568. 

(r)  2  J.  4-  H^.  279.  (/;  5  Vet.  ^  B.  79. 
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1840.  Farmer  V.  Francis.{a)  That  the  direction  for  maintenanoe 
and  advancement  showed  clearly  that  the  children  were 
to  take  beneficially  previously  to  their  attaining  twenty- 
five,  and  prevented  the  rule  of  law  agauist  remoteness 
applying:  Murray  v.  Addenbrook*  {b)  That  this  might 
be  considered  a  ^ft  with  a  double  aspect ;  first,  if  3tary 
Dames  had  no  children,  or  secondly,  having  children, 
they  all  died  under  twenty-five ;  and  the  first  altemative 
having  happened,  the  gift  over  took  eflPect 

Mr.  Pemberton  having  commenced  his  reply, 

The  Master  of  the  Rolls  said :  —  Upon  the  last 
point  I  will  not  trouble  you.  The  children,  on  whose 
behalf  this  case  has  been  ai^ed,  if  they  take  any 
thing  must  take  it  under  that  clause  directing  a  divi- 
sion between  all  the  children  '*  who  should  live  to 
attain  the  age  of  twenty-five  years."  It  is  admitted, 
that  a  gift  expressed  by  those  words  is  by  itself  too 
remote  and  void;  but  then  it  is  said,  there  are  other 
directions  in  the  will  which  ought  to  qualify  that  con- 
struction. The  directions  are  first  of  all,  upon  the 
death  or  second  marriage  of  the  wife  to  invest,  &c 
the  particular  share  previously  given  to  a  daughter,  in 
the  name  of  the  trustees.  Then  it  is  said,  that  in  the 
subsequent  clause,  which  refers  to  a  period  when  the 
children  are  under  twenty-five,  that  which  was  intended 
for  the  children  is  termed  ^^  the  share  "  of  the  children, 
and  that,  therefore,  the  gift  is  vested,  subject  to  be 
divested;  but  I  consider  this  share  means  such  share 
as  bad  been  before  given,  that  is,  a  share  for  such  as 
should  live  to  attain  twenty-five  years,  and  this  sub- 
sequent clause  cannot  therefore  alter  the  efiect  of  the 
previous  gift.  Next  it  is  said  to  be  a  gift  with  a  double 
aspect.  I  am  of  opinion  that  that  is  not  the  true  con- 
struction 

(a)  2  Sim.  4-  S.  505.  {b)  4  Rust.  407. 
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Btruction  of  the  clause.  In  respect  to  the  clauses  for 
maintenance  and  for  raising  money  for  advancement, 
they  are  accessories  to  that  which  is  void,  and  cannot 
therefore  alter  the  construction.  Upon  the  other  point 
as  to  the  extent  of  the  gift  to  the  daughter,  I  will  hear 
a  reply. 

Mr.  PemberUm  having  replied. 

The  Master  of  the  Holls  said :  —  I  think  that  there 
is  sufficient  to  be  collected  from  the  prior  words  in 
this  will  to  give  an  absolute  interest  to  the  daughters ; 
and  those  prior  words  are  so  connected  with  what  fol- 
lows as  to  shew  that  the  testator  intended  a  restriction  of 
that  absolute  interest;  and  the  restriction  not  having 
become  effectual,  the  whole  interest  remained  according 
to  the  original  gift. 


1840. 


RHOADES  V.  Lord  SELSEY. 


Mort^  5. 


npHE  Plaintiff  had  been  the  steward,  receiver  and  The  Defend- 

professional  agent  of  the  Defendant,  Lord  SeUey : 
during  his  employment  he  had  advanced  to  Lord  Selsey  a 
sum  of  400/.,  for  the  purpose  of  discharging  a  debt  due 
from  Lord  Selsey.  In  a  letter,  dated  the  4th  of  May 
1817,  written  by  Lord  Selsey  to  the  Plaintiff,  he  expressed 
himself  thus :  —  "I  have  just  received  an  answer  from 
the  gentleman  to  whom  I  told  you  I  would  pay  the 
400/.  you  promised  me.  If  you  will  remit  it  to  Drum- 
mand^Sj  I  can  give  you  a  note  for  it  when  you  come  to 
London.'*  On  the  7th  of  May  Lord  Selsey  acknow- 
ledged 

be  inferred, 
and  that  interest  was  payable  by  the  Defendant. 


ant  wrote  to 
his  receiver 
and  profes- 
sional agent 
as  follows :  ^- 
*«  If  you  will 
remit  the  400^ 
I  can  give  jrou 
a  note  for  it 
when  you 
come  to  LoK' 
don**    The 
money  was 
advanced  but 
no  note  was 
signed:  Held, 
that  a  special 
contract  must 
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1840.  ledged  the  receipt  of  the  400/.»  but  did  not  apply  it  in 
the  way  intended.  The  balance  of  accounts  at  the  time 
between  the  parties  did  not  appear. 

No  note  was  ever  given  by  Lord  Sdsetf  for  the  400L; 
one  was,  however,  prepared  by  the  Plaintiff,  but  was 
never  signed.  The  accounts  between  the  parties  were 
taken  in  the  Master's  office  in  this  suit,  and  the  Master 
had  allowed  for  the  amount  of  the  stamp  for  the  note, 
but  disallowed  the  claim  for  interest  on  the  400/.;  and 
the  question  now  discussed  on  exceptions  to  the  Master  8 
report  was,  whether  the  interest  was  under  the  circum- 
stances payable. 

Mr.  Pemberton  and  Mr.  Chandless^  for  the  Plaintiff, 
contended  that  there  was  sufficient  evidence  of  a  con* 
tract  to  entitle  the  Plaintiff  to  interest  on  the  note. 

Mr.  Kinderdey  and  Mr.  Betkell^  corUrd,  insisted  that 
there  was  no  promise  or  contract  to  pay  interest;  that  it 
must  be  inferred  that  the  steward  had  paid  the  amount 
out  of  monies  of  his  principal  then  in  his  hands. 

The  Master  of  the  Rolls. 

I  cannot  assume,  nor  is  it  probable  that  these  were 
monies  in  the  hands  of  Rhoades,  which  Lord  Selsey  had 
a  right  to  say  you  shall  apply  to  my  usew  Lord  Sdsey 
says,  "  If  you  remit  400/.  I  can  give  you  a  note  for 
it  when  you  come  to  London  ;"  what  followed  was,  that 
the  money  was  immediately  remitted,  and  on  the  7th 
of  May  the  receipt  of  it  was  acknowledged  by  Lord 
Selsey. 

The  question  is,  Am  I  to  conclude,  under  the  cir- 
cumstances, that  there  was  a  special  contract  between 

the 


CASES  IN  CHANCERY. 


361 


the  parties  ?  I  think  the  evidence  shews  that  if  Rhoades 
sent  the  4002.  Lord  Selset^  was  to  give  a  note  for  it; 
the  note  was  not  in  effect  given,  but  the  expense  of  the 
stamp  was  allowed  by  the  Master  to  Bhoades  in  passing 
his  accounts.  What  was  wanted  was' the  signature  of 
Lord  Selsa/y  which  was  to  be  affixed  when  Mr.  Bhoades 
came  to  town  :  that  was  omitted,  but  there  was  nothing 
to  alter  the  contract  between  the  parties.  I  ought 
therefore  to  consider  the  rights  of  the  parties  as  if  the 
note  had  been  signed;  and  the  consequence  lis,  that  I  must 
iufer  a  special  security  on  which  interest  was  payable. 


1840. 


KELSALL  V.  MINTON. 

A    SUM  of  SSL  175.  was  payable  out  of  Court  be- 
tween  fourteen  persons,  and  a  petition  was  pre- 
sented for  that  purpose. 

Mr.  Young  asked,  that  to  save  expense  to  the  parties, 
and  particularly  the  expense  of  powers  of  attorney, 
which  would  otherwise  be  necessary,  this  sum  might  be 
paid  to  the  solicitor,  he  undertaking  to  distribute  it 
amongst  the  parties. 

Tie  Master  ,  of  the  Rolls  said  he  was  desirous  of 
saving  expense  to  these  parties,  but  the  rule  which  he 
had  adopted,  and  which  must  be  followed  on  this  occa- 
sion, was,  not  to  make  any  such  order  unless  the  peti- 
tion praying  for  payment  to  the  solicitor  was  signed  by 
the  parties,  or  unless  a  written  authority  was  produced 
signed  by  the  parties,  stating  that  they  were  desirous  that 
their  money  should  be  paid  to  the  solicitor.  This  rule 
had  been  adopted  for  the  purpose  of  satisfying  the  mind 
of  the  Court  that  the  parties  were  aWare  of  their  rights^ 

Vol.  II.  Bb  and 


March  9. 

Where  small 
sums  are  pay- 
able out  of 
Court  to  par- 
ties, an  order 
will  be  made 
to  pay  them 
to  the  soli- 
citor, he  un- 
dertaking to 
distribute 
them ;  but  it 
is  necessary 
either  that 
tlie  petition 
praying  pay- 
ment to  the 
solicitor 
should  be 
signed  by  the 
parties,  or 
that  a  written 
authority 
signed  by  the 
parties  should 
be  produced 
•to  the  Court, 
authorising 
the  payment 
to  toe  soli- 
citor. 
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1840.  and  of  the  amount  they  were  entitled  to  reoeiTe.     An 

^^f'V^^  authority  being  produced,  he  would  make  the  order  as 

ti.  asked  in  the  present  case* 

MiNTON. 


March  12.  SMITH  V.  LANGFORD. 

A  testator,  a  FB^HE  testator,  a  yictualler,  authorised  his  executors 

rected  hll  *"  *^°^  trustees  to  carry  on  his  trade  for  the  benefit  of 

trade  to  be  his  family  with  fall  powers  for  that  purpose.     One  of 

his  executors,  them  was  a  brewer,  and  the  other  a  spirit  merchant, 

a  brewer  and  ^^^^  ^^^  (^^^  accustomed  to  serve  the  testator  in  hb  life- 

spmt  mer- 
chant who        time.    After  the  death  of  the  testator  thev  carried  on  the 

^e  habit  of     business,  and  furnished  the  supplies  of  beer  and  spirits, 
serving  him  in 

his  lifetime.  Th^  bill  was  filed  by  a  party  entitled  to  a  share  in 

and  supplies  ,  ^       r      ^ 

were  furnished  the  residue,  to  have  the  trusts  of  the  will  carried  into 

The  Court 

would  not  de-      The  executors  by  their  answers  stated  that  they  had 

eicecutors  ^  ^  charged  a  fair  and  current  market  price  for  the  stores 

were  entitled    furnished  after  the  testator's  death. 

to  receive  the 

cost  price  only 

for  these  sup-       Mr.  Lcwaij  for  the  Plaintiffii,  now  contended,  that  in 

reeled  an^n!"   ^®  decree  for  taking  the  accounts,  there  ought  to  be  a 
quiry  whether  special  direction  that  the  executors  should  be  allowed 

were  proper,     ^^  ^^^^  price  only  for  the  supplies  furnished  by  them : 

and  furnished    Moore  y.  Frowd.ia) 
attheordmary 

Mr.  Spence  and  Mr.  Renshaw,  in  the  same  interest 

Mr.  BogerSf  contrhy  contended  that  the  Plaintiff  was 
entitled  to  the  common  decree  only,  and  that  the  prin- 
ciple of  Moore  v.  Framd  applied  to  professional  persons 
alone ;  he  did  not,  however,  object  to  any  inquiry  as  to 

the  fairness  of  the  charges. 

The 
{a)  3  MyL  4r  Cr.  45. 
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The  Master  of  the  Rolls  said  he  could  not  make  1840. 
any  such  order  as  that  asked;  that  all  he  could  do 
would  be  to  direct  the  Master  in  taking  the  accounts 
to  see  that  the  supplies  were  proper  and  furnished  at 
the  ordinary  market  price.  That  he  could  not  suppose 
that  the  testator,  who  had  himself  directed  his  business 
to  be  conducted  by  these  Defendants,  expected  they 
would  be  deprived  of  the  usual  fair  profit 


WAINWRIGHT  v.  HARDISTY.  ^""^  *^- 

Tl  Y  an  indenture,  which  represented  tha(  under  her  By  a  deed, 

marriage  settlement,  Mrs.  Hardisty^  by  means  of  ^nted  rtie^^ 
a  power  of  revocation  and  new  appointment,  had  the  wife  to  have 
absolute  dominion  over  the  fee  simple  of  an  estate,  it  over  the  fee 

was  witnessed  that  in  consideration  of  300/.  paid  to  Mr.  P'^*'*  estate, 

^  by  means  of  a 

Hardisty^  Mrs.  Hardisty^  in  execution  of  her  power   power,  the 

appointed  the  property  to   the   uses  after  mentioned,  poin^^  ^nd 

and  Mr.  and  Mrs.  Hardisty  then  conveyed  it  to  the  the  husband 

Plaintifi^,  to  secure  the  300/.  advanced  to  the  husband.      ,eyed  the  fee 

by  way  of 

It  appeared,  however,  that  Mrs.  Hardisty  had  no  "hresute 
such  power,  and  that  the  estate  was  settled  to  her  for  was  really 
life  for  her  separate  use,  with  remainder  to  her  husband  separate  use 

for  life,  with  remainders  over  to  other  persons.  of  the  wife  for 

'^  life,  with  re- 

mainder to  the 
Mr.  Hardisty  having  become  bankrupt,  and  the  mort-  husband  for 

gage  and  interest  remaining   unsatisfied,  the  Plaintiff  maindersover. 
filed  this  bill  to  have  the  amount  due  to  him  raised  out  The  mortgage 

monev  was 

of  the  life  estates  of  Mr.  and  Mrs.  Hardisty.     The  bill  decreed  to  be 
alleged  that  the  Plaintiff  had  advanced  his  money  on  the  [^"Jif/^JatM. 
faiih  of  having  a  security  on  the  fee,  but  that  he  after- 
wards discovered  the  true  state  of  the  title,  which  had 
been  fraudulently  concealed. 

J5  6  2  The 


Habdibtt. 
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IBM.  The  wife  insisted  that  it  was  the  intendon  of  the 

w^^^^'^'^     parties  that  the  fee  should  be  subject  to  the  mortgage, 
V.  and  that  on  that  supposition,  and  on  the  laith  of  the 

settlement  being  void,  she  had  joined.  That  the  Plaia- 
tiff  was  aware  of  her  actual  interest  in  the  propoly 
having  seen  a  copy  of  the  settlement,  and  that  he  was 
of  opinion  that  such  settlement  was  invalid  and  had 
proposed  to  run  the  risk ;  and  she  insisted  that  she  was 
not  bound  to  give  effect  to  the  deed  out  of  her  separate 
interest  There  was  no  evidence  as  to  the  fact  produced 
by  the  Defendants,  nor  was  there  any  proof  of  any 
fraudulent  concealment  given  on  the  part  of  the  Plaintiff. 

Mr.  PenU>erton  and  Mr.  Keene,  for  the  Plaintiff,  asked 
for  the  usual  decree  for  an  account  and  payment  out  of 
the  life  estates  of  the  husband  and  wife.  They  cited 
Sheldon  v.  Cox.  (a) 

Mr.  Piggott  contra^  for  the  husband  and  wife,  con- 
tended that  her  separate  estate  was  not  liable  to  the 
payment  of  the  mortgage  money.  That  she  had  acted 
under  a  misconception  of  her  interest  in  the  property, 
and  that  it  was  intended  to  make  the  whole  fee  liable, 
and  not  to  throw  the  burthen  on  her  limited  estate. 
That  from  the  deed  it  appeared  that  she  was  dealing 
under  her  supposed  power  only,  and  not  in  respect  of 
her  separate  estate. 

That  there  was  no  case  in  which  a  contract  bad  been 
established  against  a  feme  covert  personally,  but  only 
through  her  trustees  against  her  separate  estate  under 
some  due  appointment  of  it ;  so  that  here,  there  was 
neither  a  contract,  nor,  according  to  the  intention  of  the 
parties,  any  appointment  of  the  wife's  separate  estate. 

He 

(a)  2  Eden^  224. 
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I 

He  did  not  object  to  the  mortgage  being  charged  on        1840. 
the  life  estate  of  the  husband.  „/^^^*^ 

Wain  WRIGHT 

V, 

Mr.  EUis,  for  a  trustee.  Hardistv. 

Mr.  KoCf  for  the  bankrupt's  assignee. 

Tke  Master  of  the  Rolls. 

The  principal  question  in  this  case  seems  to  me  to 
be,  whether  the  interest  of  the  wife  is  affected  at  all. 
There  is  no  fraud  proved  by  the  Defendants;  and 
no  step  has  been  taken  on  behalf  of  the  wife  to  set 
aside  this  deed ;  but  the  case  comes  before  me  simply 
upon  the  statement  which  is  made,  that  the  husband 
having  occasion  to  borrow  a  sum  of  SOO/.,  applied  to 
the  Plaintiff  to  lend  it,  and  the  wife  offered  as  a  security 
to  appoint  this  property ;  and  then  the  wife  says  in  her 
answer,  that  there  was  some  mis-representation  made 
to  her  as  to  the  extent  of  her  power  over  the  property, 
which,  however,  is  not  proved.  Now,  it  seems  that  the 
interest  which  was  intended  to  be  appointed  by  the 
deed  is  not  so  appointed,  because  the  terms  of  the  settle- 
ment did  not  allow  it.  The  question  is,  whether  the 
deed  is  not  to  operate  upon  the  interest  which  the  husband 
and  wife  had,  and  upon  that  which  the  wife  had  a  power 
to  charge.  It  is  truly  said,  that  there  is  no  personal 
contract,  but  then  it  is  also  argued  that  this  is  a  contract 
with  reference  to  her  power,  and  not  with  respect  to 
her  separate  property.  I  confess  I  am  at  a  loss  to 
know  what  it  is,  if  it  is  not  to  operate  on  her  separate 
estate  under  the  settlement,  for  except  in  that  way  it 
could  have  no  operation :  under  the  circumstances,  as 
they  are  before  me,  I  think  that  the  deed  ought  to 
operate  to  the  extent  of  the  interest  which  the  husband 
and  wife  had,  and  that  the  Plaintiff  is  entitled  to  the 
decree  he  asks. 

Bb  3  This 
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1840.  This  is  one  of  the  very  many  cases  in  which  the  wife 

^  suffers  for  the  want  of  the  clause  against  antidpation. 

The  separate  interest  intended  for  the  wife  has  thus  been 
left  unprotected  against  the  necessities  and  infloenoe  of 
the  husband. 


V. 

Hardistt* 


March  17.       GREGORY  V.  THE  ATTORNEY-GENERAL. 


Bequest  to 
trustees' to  be 
divided  be- 
tween the  tes- 
tator*!!  wife 
and  six  poor 
members  of  a 
chapel,  share 
and  share 
alike.    Held 
that  the  wife 
was  entitled 
to  one  seventh 
absolutely, 
and  that  the 
other  six 
sevenths 
formed  a  per- 
manent cna- 
ritable  fund, 
the  interest 
alone  of  which 
was  from  time 
to  time  payable 
to  the  poor. 


nnHE  testator  gave  as  follows :  '*  I  give  to  the  trus- 
*'-  tees  or  wardens  for  the  time  being  of  the  chapel  in 
Hackney^  commonly  called  Mr.  Car^s  chapel,  the  sum 
of  consols  which  may  be  in  my  name  (as  above  stated) 
at  the  time  of  my  decease,  the  interest  of  the  same  to  be 
divided  between  my  wife,  Ann  Gr^ary^  and  six  poor 
members  of  the  said  chapel,  share  and  share  alike." 

At  bis  death  the  testator  had  721/.  Os,  9d.  three  per 
cent,  consols  standing  in  his  name,  and  the  question  was 
as  to  the  construction  of  this  gift. 

Mr.  Pembffion  for  the  Plaintiff,  the  widow  of  the 
testator,  contended  that  she  was  entitled  to  a  moiety  of 
the  fund,  and  that  the  other  moiety  was  divisible,  share 
and  share  alike,  between  the  poor  members;  and  se- 
condly, that  they  all  took  absolute  interests. 


Mr.  JVray^  contra^  contended  that  the  wife  took  one 
seventh  only  of  the  fund,  and  that  the  poor  were  only 
entitled  to  the  annual  interest  of  the  remaining  six 
sevenths,  as  it  was  clear  the  testator  intended  a  perma- 
nent charity. 

Mr. 
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Mr.  Pemberton^  in  reply.  The  testator  could  not 
have  intended  by  the  same  words  to  have  given  an 
absolute  interest  to  his  wife,  and  a  life  interest  only  to 
the  poor. 

7%^.Mast£R^^A^  Rolls  was  of  opinion  that  the 
wife  was  entitled  to  one  seventh  absolutely,  and  that  the 
interest  only  was  payable  to  the  six  poor  members  de 
anno  in  annum* 
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Gregory 

V. 

The 
Attorney- 
General. 


LUCAS  V.  CARLINE. 


March  1 7. 


^T^HE  testatrix  gave  several  legacies,  and,  amongst  A  testatrix 

them,  "gave   and   bequeathed   unto  her  servant,  g^^eiSl^a- 

WiUiam  Ijicas,  if  he  should  be  residing  with  her  at  the  cies,  and, 

time  of  her  decease,  but  not  otherwise,  the  legacy  or  others,  one  to 

sum  of  lOOi,  and  after  giving  other  legacies,  she  "  di-  f'  *%^"°i j  u  *^ 

rected  them  to  be  paid  within  six  months  after  her  de-  residing  with 

cease;"  and  she  declared  "that  the  said  several  legacies  ^j^/of  hgy 

or  sums  of  money  thereinbefore  by  her  given  and  be-  decease,  but 

queathed  should  not  become  an  interest  vested  in  the  ^i^e;"  and 

l^tees  until  such  time  as  the  same  should  respectively  ^he  directed 

be  payable.*'     The  testatrix  also  gave  other  legacies  re-  cies  to  be  paid 

spectively  payable  xtdihin  twelve  months  after  her  death,  "  "^'^  "*  ^ 

and  payable  at  the  end  of  twelve  months  after  her  decease,  her  decease," 

and  declared 
that  the  lega- 
William  Laicas  was  residing  with  the  testatrix  at  her  cies  should 

death,  but  died  before  the  expiration  of  six  months  |,„(ji  payable. 

from  the  decease  of  the  testatrix,  and  the  question  was,  X**®  legatee 

.  ^^^^  before 

whether  this  legacy  was  payable  to  his  representatives,     the  expiration 

nnu      of  six  months. 
^"^    Held  that  the 
representatives  of  the  legatee  were  entitled  to  the  legacy. 

Bb  4 
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The  Defendant  denied  that  he  got  in  within  six 
months  after  the  death  of  the  testatrix  personal  estate 
sufficient  to  pay  the  legacies  payable  within  six  months. 

'NLr.  Pemba-ion  and  Mr.  Glasse  in  support  of  the 
claim  for  the  legacy. 

The  legacy  vested  at  the  death  of  the  testatrix,  and 
was  payable,  not  at  the  expiration  but  ttn'Min  six  calendar 
months  after ;  the  direction  to  pay  within  six  months  was 
merely  for  convenience  in  the  administration  of  her 
estate,  and  did  not  postpone  the  vesting  of  the  legacy ; 
Garthshore  v.  Chalie.  (a)  Some  legacies  are  payable 
within  twelve  months,  and  others  at  the  end  of  twelve 
months:  this  shews  that  the  testatrix  knew  the  dif- 
ference. The  rule  of  the  Court  being  to  give  interest 
at  the  end  of  twelve  months  only,  the  testatrix  might 
here  have  intended  tliat  the  legatee  should  have  in- 
terest from  the  end  of  six  months.  The  legatee  at  least 
is  entitled  to  an  inquiry,  whether  with  reasonable  dili- 
gence the  legacy  might  have  been  paid  before  the 
legatee's  death  :  Law  v.  Thompson,  {b) 

Mr.  Piggott  for  the  executor  and  residuary  legatee, 
cited  Sidney  v.  Vaughan  (c),  Uayd  v.  Williams*  {d) 


The  Master  of  the  Rolls. 

The  question  in  this  case  is,  whether  upon  the  true 
construction  of  this  will  I  am  to  consider  the  l^cy 
now  in  question  as  a  legacy  which  might  become  pay- 
able upon  the  death  of  the  testatrix,  or  whether  I  am  to 
consider  it  as  a  legacy  which  did  not  become  payable 
till  the  expiration  of  the  term  of  six  months,  within 

which 


(a)  10  Ves,  13, 
(A)  4  RiuseUy  92. 


(c)  2  B,  P.  a  347. 

[d)  8  J^.  108. 
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which  she  positively  said  it  was  to  be  paid.  I  think 
that  the  best  construction  I  can  give  is,  that  it  was 
payable  before  the  end  of  the  six  months  in  which  they 
were  authorised  to  pay  it 
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If  the  residuary  legatees  and  the  executors  had  been 
different'  persons,  it  would  have  been  impossible  for  the 
former  to  have  complained  if  this  legacy  had  been  paid 
within  one  month  after  her  decease,  nor  can  they  com- 
plain if  they  fill  the  two  characters.  The  legacy  is  pay- 
able within  and  not  after  six  months,  and  I  see  no 
reason  for  attaching  an  additional  condition  that  the 
legatee  should  live  beyond  the  six  months. 

ft 

I  am  of  opinion  that  the  legacy  was  payable  in  the 
lifetime  of  this  legatee,  and  that  the  Plaintiff  who  repre- 
sents him  is  now  entided  to  have  the  legacy  paid  if 
there  are  assets  for  that  purpose. 


DAVIS  V.  FRANKLIN. 


March  7.  17. 


^■^HE  question  in  this  case  turned  principally  on  the  Whether  by 

effect    of  the   twelfth    General    Order,    1828  (a),  neral  Orde^ 

which  directs,  that  when  any  order  is  made  referring  an  Os^s)  ^^^ 

°  Master  can 


(a)  2  Ruu.  App.  7. 


answer  extend  the 
time  for 
making  his  re- 
port more  than  once,  qtusre. 
Where,  in  a  proceeding  before  the  Master,  the  defendant,  by  acquiescence  or 
omiKsion  to  object,  permits  the  other  party  and  the  Master  to  proceed  as  if  he 
did  acquiesce,  he  comes  too  Jate  if  he  does  not  come  at  the  first  opportunity 
to  complain  of  the  irregularity. 

On  a  reference  to  the  Master  of  exceptions  for  impertinence,  he  enlarged  the 
time  for  making  his  report  three  times,  and  on  the  19th  of  February  reported  the 
answer  insufficient;  on  the  4th  of  March  the  Defendant  gave  notice  of  motion  to 
take  the  certificates  off  the  file,  on  the  ground  of  irregularity,  and  of  the  Master's 
havine  power  to  enlarge  the  time  only  once :  the  Court  held  that  even  assuming 
the  Master's  power  to  nave  been  so  limited,  the  Defendant  came  too  late,  he  not 
having  previously  taken  the  objection. 
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answer  for  insuflSciency,  the  order  shall  be  considered 
as  abandoned  unless  the  Master's  report  shall  be  pro- 
cured within  a  fortnight  firom  the  date  of  such  order, 
'*  or  unless  the  Master  shall,  within  the  fortnight,  oertiiy 
that  a  further  time  to  be  stated  in  his  certificate  is  neces- 
sary in  order  to  enable  him  to  make  a  satisfactory  re- 
port ;  in  which  case  the  order  shall  be  considered  as 
abandoned  if  the  report  be  not  obtained  within  the  fur- 
ther time  stated,"  and  the  answer  is  then  to  be  deemed 
suflScient 


In  this  case  the  common  injunction  had  been  obtained 
for  want  of  answer,  fbcceptions  to  the  answer  for  in- 
sufficiency were  delivered  on  the  21st  of  December 
1839,  and  were  afterwards  shewn  as  cause  against  dis- 
solving the  injunction,  and  the  exceptions  were  on  the 
23d  referred  to  the  Master.  By  the  terms  of  the  refer- 
ence, the  Plaintiff  was  to  procure  the  Master's  report 
on  or  before  the  3d  day  of  Hilary  term  (13th  Janu- 
ary) (a),  or  in  default  thereof  the  injunction  was  to  stand 
dissolved  without  further  order.  On  the  8th  of  Janu- 
ary^  notice  of  motion  was  given  to  produce  documents 
admitted  by  the  answer  to  be  in  the  Defendant's  pos- 
session ;  and  an  order  to  that  effect  was  made  on  the 
11th  oi  January  1840. 

On  the  13th  of  January^  the  Master  being  attended 
on  the  exceptions,  certified  that  one  week's  further  time 
was  necessary  in  order  to  enable  him  to  make  a  satis- 
factory report. 


(a)  This  was  a  special  order 
made  on  the  23d  of  December^ 
when  an  application  was  made 
to  make  the  order  nisi  for  dis- 
solving the  injunction  absolute  3 


On 

it  was  made  in  consequence  of 
the  whole  fortnight  allowed  being 
in  vacation  time ;  see  1 9th  order 

(1838).  • 
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On  the  20th  of  January^  the  Master  certified  that 
ten  days  further  time  was  necessary  for  that  purpose ; 
and  on  the  29th  of  the  same  month  he  made  a  third 
certificate,  certifying  that  six  weeks  further  time  was 
necessary.  On  the  19th  of  February  he  reported  the 
answer  to  be  insufiicient. 
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On  the  4th  of  March,  notice  of  motion  was  given  on 
behalf  of  the  Defendant  to  take  these  four  certificates 
off  the  file  for  irregularity,  which  now  came  on  for 
argument 

Mr.  Pmberion  and  Mr.  O.  Anderdouj  in  support  of 
the  motion,  contended  that  this  being  a  special^  and 
not  a  general  order  of  reference  to  the  Master,  he  had 
no  authority  to  extend  the  time  at  all;  but  treating  it  as 
a  general  order  of  reference,  then,  after  one  certificate 
of  further  time  being  necessary,  the  Master,  under  the 
twelfth  order,  had  no  further  power  of  extending  the  time 
for  making  his  report.  That  it  had  been  so  decided 
by  the  Vice-Chancellor  in  Watkins  v.  Redman,  (a) 

Secondly,  that  the  motion  for  production  of  docu- 
ments on  admbsions  in  the  answer  affirmed  its  suffi- 
ciency, and  was  a  waiver  of  the  exceptions. 

That  the  order  of  reference  must  consequently  be 
considered  abandoned,  and  the  answer  must  at  least  be 
deemed  sufficient  from  the  20th  of  January. 

Mr.  Kindersley  and  Mr.  James  JRussell,  contrA,  con- 
tended that  the  Master,  if  he  considered  it  necessary, 

» 

had  the  power  from  time  to  time  to  extend  the  period 
for  making  his  report,  otherwise  great  inconvenience 

would 

(a)  2DameVtPr,Zl6, 
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answer  for  insuflSciency,  the  order  shall  be  considered 
as  abandoned  unless  the  Master's  report  shall  be  pro- 
cured within  a  fortnight  from  the  date  of  such  order, 
*^  or  unless  the  Master  shall,  within  the  fortnight,  certify 
that  a  further  time  to  be  stated  in  his  certificate  is  neces- 
sary in  order  to  enable  him  to  make  a  satisfactory  re- 
port ;  in  which  case  the  order  shall  be  considered  as 
abandoned  if  the  report  be  not  obtained  within  the  fur- 
ther time  stated/'  and  the  answer  is  then  to  be  deemed 
sufficient. 


In  this  case  the  common  injunction  had  been  obtained 
for  want  of  answer,  fbcceptions  to  the  answer  for  in- 
sufficiency were  delivered  on  the  21st  of  December 
1839,  and  were  afterwards  shewn  as  cause  against  dis- 
solving the  injunction,  and  the  exceptions  were  on  the 
23d  referred  to  the  Master.  By  the  terms  of  the  refer- 
ence, the  Plaintiff  was  to  procure  the  Master's  report 
on  or  before  the  3d  day  of  Hilary  term  (13th  JanU' 
ary)  (a),  or  in  default  thereof  the  injunction  was  to  stand 
dissolved  without  further  order.  On  the  8th  of  Janu- 
ary^ notice  of  motion  was  given  to  produce  documents 
admitted  by  the  answer  to  be  in  the  Defendant's  pos- 
session; and  an  order  to  that  effect  was  made  on  the 
11th  oi  January  1840. 


On  the  13th  of  Jantiary^  the  Master  being  attended 
on  the  exceptions,  certified  that  one  week's  further  time 
was  necessary  in  order  to  enable  him  to  make  a  satis- 
factory report. 


(a)  This  was  a  special  order 
made  on  the  23d  of  December^ 
when  an  application  was  made 
to  make  the  order  ittfi  for  dis* 
solving  the  injunction  absolute  5 


On 

it  was  made  in  consequence  of 
the  whole  fortnight  allowed  being 
in  vacation  time;  see  1 9th  order 
(1838).  4 
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On  the  20th  of  January^  the  Master  certified  that 
ten  days  further  time  was  necessary  for  that  purpose ; 
and  on  the  29th  of  the  same  month  he  made  a  third 
certificate,  certifying  that  six  weeks  further  time  was 
necessary.  On  the  19th  of  February  he  reported  the 
answer  to  be  insufiicient 
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On  the  4th  of  March,  notice  of  motion  was  given  on 
behalf  of  the  Defendant  to  take  these  four  certificates 
off  the  file  for  irregularity,  which  now  came  on  for 
argument 

Mr.  Pemberton  and  Mr.  O.  Anderdon,  in  support  of 
the  motion,  contended  that  this  being  a  special,  and 
not  a  general  order  of  reference  to  the  Master,  he  had 
no  authority  to  extend  the  time  at  all;  but  treating  it  as 
a  general  order  of  reference,  then,  after  one  certificate 
of  further  time  being  necessary,  the  Master,  under  the 
twelfth  order,  had  no  further  power  of  extending  the  time 
for  making  his  report.  That  it  had  been  so  decided 
by  the  Vice-Chancellor  in  Watkins  v.  Redman,  {a) 

Secondly,  that  the  motion  for  production  of  docu- 
ments on  admissions  in  the  answer  affirmed  its  suffi- 
ciency, and  was  a  waiver  of  the  exceptions. 

That  the  order  of  reference  must  consequently  be 
considered  abandoned,  and  the  answer  must  at  least  be 
deemed  sufficient  from  the  20th  of  January. 

Mr.  Kinderdey  and  Mr.  James  Russell,  contrd,  con- 
tended that  the  Master,  if  he  considered  it  necessary, 
had  the  power  from  time  to  time  to  extend  the  period 
for  making  his  report,  otherwise  great  inconvenience 

would 

(a)  2DanieVtPr.Z\6, 
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^^^7*"^     would  be  either  compelled  to  name  an  unnecessarily 

V,  long  period  for  making  his  report,  or  the  parties  would 

AAMKUN.     ^  prejudiced  by  the  inability  of  the  Master  to  make  it 

in  time. 


Secondly,  that  the  motion  to  produce  the  documents 
was  no  waiver,  and  could  only  be  taken  advantage  of 
on  a  motion  to  discharge  the  order  of  reference  on  that 
ground. 

And  thirdly,  that  if  there  had  been  any  im^lari^ 
in  the  Master's  proceedings,  it  had  been  waived  and 
concurred  in  by  the  Defendant,  who  had  allowed  the 
Master  to  proceed  without  making  any  complaint  until 
the  notice  of  motion  on  the  4th  of  March ;  that,  by 
the  practice  of  all  the  Courts,  an  irregularity  must  be 
complained  of  at  the  earliest  stage,  otherwise  it  will  be 
considered  waived :  Routledge  v.  Giles,  (a) 

Mr.  Pemberton^  in  reply. 

No  acquiescence  could  give  the  Master  jurisdiction 
where  the  general  orders  of  the  Court  preclude  it 
You  may  waive  your  rights,  but  cannot,  by  any  pro- 
ceeding, give  jurisdiction.  Candler  v.  Partington  (i)  was 
also  cited. 

The  Master  of  the  Rolls. 

This  motion  has  nothing  to  do  with  the  injunction, 
and  the  effect  of  the  order  to  produce  documents  can- 
not now  be  considered :  it  might  have  been  a  ground 
for  an  application  to  stay  the  proceedings  under  the 
reference  of  the  exceptions,  but  it  was  no  ground  for 
the  Master  refusing  to  proceed  on  that  reference. 

The 

[a)  2  Ct\  Sr  Jer.  1 63.      Jervis,  {b)  6  Mad,  102. 

New  Ru/et,  68. 
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The  words  of  the  twelfth  order  are  very  stringent; 
but  I  fully  concur  in  all  that  is  said  respecting  the  in- 
convenience of  holding  that  the  Master  can  only  enlarge 
the  time  once :  the  result  would  be  that  the  Master 
would,  in  the  first  instance,  be  obliged  to  enlarge  the 
time  for  months,^when  a  few  days  only  might  turn  out 
to  be  necessary.  It  is  said  that  the  Vice-Chancellor 
has  considered  that  the  time  once  limited  cannot  be 
enlarged :  I  cannot  say  that  this  is  so  clear  as  not  to  be 
worthy  of  further  consideration.  If  it  should,  on  in- 
quiry, turn  out  to  be  so,  then  comes  the  question  of 
acquiescence.  If  this  motion  prevails,  the  result  will  be 
that  the  answer  will  be  deemed  sufficient,  when  by  the 
Master^s  judgment  it  appears  to  be  insufficient;  it  is 
not,  therefore,  a  case  where  the  parties  can  be  put 
right:  it  would  be  extremely  hard  that  the  Plaintiff 
should  be  put  in  such  a  permanent  situation  of  disadvan- 
tage because  the  Master  has  proceeded  in  error. 
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The  Master  of  the  Rolls. 

This  was  a  motion  to  take  off  the  file  four  certificates 
of  the  Master,  three  of  them  being  certificates  by  which 
he  certified  that  further  time  was  required  to  enable 
him  to  report  as  to  the  sufficiency  of  the  Defendant's 
answer,. and  the  fourth  being  a  report  that  the  answer 
was  insufficient. 


March  17. 


The  reference  was  made  on  the  23d  of  December  last, 
and  the  Plaintiff  was  to  procure  the  Master's  report,  on 
or  before  the  third  day  of  Hilary  term,  or  in  default 
thereof  the  injunction  which  the  Plaintiff  had  previously 
obtained  was  to  stand  absolutely  dissolved  without  fur- 
ther order. 


The 
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The  Plaintiff  obtained  an  order  for  the  inspecdon  of 
the  documents,  which  the  Defendant  by  his  answer, 
which  was  excepted  to,  admitted  to  be  in  his  posses* 
sion. 


He  did  not  procure  the  report  in  time  to  save  the 
injunction,  but  the  Master  proceeded  on  the  reference; 
and  within  the  fortnight  allowed  by  the  twelfth  general 
order  of  1828,  the  Master  certified  further  time  to  be 
necessary,  and  granted  successively  two  other  like 
certificates  before  he  reported  the  answer  to  be  in- 
sufficient. 


It  is  objected  by  the]  Defendant,  Jirst^  that  the  form 
of  the  order  (of  23d  of  December)  required  that  the  Plain- 
tiff should  procure  the  Master's  report  on  or  before  the 
Sd  day  of  Hilary  term,  and  not  having  done  so,  the 
order  ought  to  be  deemed  to  be  abandoned ;  secondly^ 
that  the  order  of  the  11th  of  January  1840  for  inspec- 
tion of  papers  in  the  possession  of  Defendants  was  made 
without  any  saving  of  the  right  to  proceed  upon  the  ex- 
ceptions, and  ought  to  be  deemed  a  waiver  of  the  refer- 
ence; thirdly,  that  under  the  twelfth  general  order  of 
1828,  the  Master  has  only  authority  to  enlarge  the  time 
for  making  his  report  once ;  and  that  after  the  time  first 
given  had  expired  the  reference  roust  be  deemed  to  be 
abandoned  and  the  answer  to  be  sufficient. 

The  two  first  objections  were  disposed  of  at  the  time 
when  the  motion  was  made;  the  third  stood  over  for 
consideration,  and  to  give  me  an  opportunity  of  reading 
the  affidavit,  and  ascertaining  whether  the  objection,  if 
valid,  ought  to  be  considered  as  waived. 

I  find  that  since  the  Vice-Chancellor's  order  in  fVal" 
kins  V.  RedmaUy  it  has  been  considered,  at  least  by  some 

of 
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of  the  Masters,  that  they  have  power  to  extend  the  time  1 840. 
only  once.  I  confess  that  if  the  subject  had  been  res 
integra^  I  should,  notwithstanding  the  strong  words  of 
the  twelfth  order,  have  been  inclined  to  think  that  the 
Master  might  have  extended  the  time  contained  in  the 
first  certificate,  whenever  the  justice  of  the  case  required 
it.  Great  inconvenience  may  arise  from  imposing  on 
the  Master  a  necessity  of  granting  a  time  which  may  be 
unnecessarily  long  in  order  to  avoid  the  injustice,  which 
may  be  occasioned  by  the  time  contained  in  the  first 
certificate  being  too  short.  The  subject  I  think  deserves 
consideration ;  it  does  not,  however,  appear  to  me  to  be 
necessary  to  decide  the  point  in  this  case ;  for  even  on 
the  supposition  that  the  second  and  subsequent  certifi- 
cates were  objectionable,  if  the 'objection  had  been  taken 
in  due  time,  it  appears  to  me  that  under  the  circum- 
stances which  took  place,  the  certificates  ought  not  to 
be  taken  off  the  file. 

The  objections  which  the  Plaintiff  insisted  upon  before 
the  Master  were,  first,  that  the  third  day  of  Hilary  term 
had  gone  by,  and  that  the  Master  had  no  authority  to 
proceed  afterwards;  and  secondly,  that  a  motion  and 
an  order  thereon  had  been  made  for  the  production  and 
inspection  of  papers.  I  am  of  opinion  that  the  Master 
was  right  in  not  yielding  to  those  objections.  The  ob- 
jection^  that  the  Master  if  authorised  to  extend  the  time 
once  had  no  authority  to  extend  it  again,  does  not  appear 
to  have  been  made  or  suggested.  If  the  Plaintiff  was 
aware  of  the  objection,  I  think  that  he  ought  to  have  stated 
it,  and  if  necessary  to  have  applied  at  the  first  oppor- 
tunity to  take  the  second  certificate  off  the  file;  and  even 
if  he  was  not  aware  of  it,  I  think  that  it  would  not  be  just 
to  permit  him  to  take  advantage  of  a  common  error,  in 
which  he  himself  participated,  to  deprive  the  other  paity 
of  his  right  to  the  result  of  that  investigation  before  the 

Master, 
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Master,  which  was  carried  .on  without  objection  from 
him,  on  this  ground. 

The  limitation  of  time  in  the  twelfth  order  was  meant 
for  the  benefit  of  Defendants  and  with  their  consent, 
and  if  not  by  the  Master,  may,  by  the  authority  of  the 
Court  without  their  consent,  be  enlarged  so  long  as  jus- 
tice may  require  it ;  and  if  the  Defendant  by  acquiescence 
or  omission  to  object  permits  the  other  party  and  the 
Master  to  proceed  as  if  he  did  acquiesce,  I  think  that 
he  comes  too  late,  if  he  does  not  come  at  the  first  oppor- 
tunity, to  complain  of  the  irregularity.  In  this  case  he 
permitted  the  proceedings  to  go  on  for  a  month  and  a 
report  to  be  made  against  him  before  he  complained, 
and  on  the  whole  I  am  of  opinion  that  this  modon 
must  be  refused,  and  I  think  it  ought  to  be  refused 
with  costs. 


Feb.  18. 
March  fil. 


ROBERTS  V.   LLOYD. 


An  obligor  of  /^N  the  25th  of  October  1821,  Lord  Mosh/n  and  Mr. 
not?ce  thatTt  ^"^  Mostyti  executed  a  bond  in  a  penal  sum  for  «cur- 
had  been  as-  ing  to  Rebecca  Roberts  the  sum  of  1000/»  and  interest; 
uStet  of  the  an^  on  *e  12th  day  of  February  1828  Rebecca  Roberts^ 
particulars  of   having  three  daughters,  Jaiie^  the  wife  of  James  Batteth 

was  no  proof    the    Plaintiff,  Maria  Catherine  Roberts^  and  the  De- 

of  his  being  fendant 

cognisant, 

made  payments  to  parties  not  entitled  thereto,  some  by  order  of  the  trustee,  and 

some  to  the  executrix  of  the  obligee,  without  such  order :  Held,  that  the  obligor 

was  not  responsible  to  the  cestui  que  .trust  for  the  former,  but  was  liable  to  repay 

the  latter. 

Party  suing  in  formd  pauperis,  and  proving  successful,  declared  entitled  to  ordi- 
nary costs. 
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fendant  Margaret  Roberts^  executed  a  deed  poll,  whereby,  1 84?0. 
after  reciting  the  bond,  and  that  the  sum  of  1000/. 
remained  due  thereon,  and  that  she  was  desirous  of 
making  provision  for  her  daughters  and  the  children  of 
her  daughter  Jane,  she  assigned  to  the  Defendant  David 
Ucydy  his  executors,  administrators  and  assigns,  the 
said  bond  and  the  money  due  thereon,  and  her  right 
and  interest  in  and  to  the  same,  on  trust  to  permit  her, 
Rebecca  Roberts^  to  receive  the  interest  thereof  during 
her  life,  and  after  her  death  to  pay  her  daughter  Jane 
the  sum  of  S3S/.  65.  8(f.,  being  one  third  of  the  said 
sum  of  1000/.,  and  as  to  the  sum  of  666/.  13^.  4(/.,  the 
remaining  two  thirds  of  the  money  due  on  the  bond, 
on  trust  to  place  out  the  same  in  government  or  other 
good  securities,  or  to  allow  the  same  to  remain  on  the 
present  security,  and  to  permit  her  daughter  the 
Plaintiff,  and  the  Defendant  Margaret^  to  receive  the 
interest  and  dividends  thereof  during  their  joint  h'ves ; 
and  after  the  death  of  either  to  permit  the  other  to  re- 
ceive the  interest  of  one  moiety  thereof,  and  to  pay  the 
other  moiety  to  the  children  of  Jane  Batten  ;  and  after 
the  death  of  the  survivor  of  the  Plaintiff  and  her  sister 
Margaret  J  to  divide  the*  remainder  of  the  1000/.  amongst 
the  children  of  Jane  Batten ;  and  the  deed  poll  con- 
tained a  power  of  attorney  to  enable  David  IJjoyd  to 
get  in  the  debt. 

There  was  no  direct  evidence  to  shew  when  Mr. 
lioyd  was  first  informed  of  the  bond  and  of  the  deed 
poll,  nor  when  notice  of  the  deed  poll  was  first  given  to 
Lord  Mostj/n;  but  on  the  28th  of  July  1828,  Mrs. 
Roberts  and  Batteti  and  wife  informed  Lord  Mostyn 
that  lArs.  Roberts  had  given  them  one  third  of  the 
money  secured  on  the  bond,  to  be  paid  on  the  death  of 
Mrs»  Roberts^  and  was  afterwards  desirous  that  Jane 
Batten  should  have  100/.   in   her  lifetime;  and   Mrs. 

Vol.  IL  Cc  Roberts 
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1840.  Roberts  and  Batten  and  wife  then  requested  Lord 
Mostyn  to  pay  100/.,  part  of  the  10002.,  which  be  ac- 
cordingly did;  afterwards  (in  February  1829)  Mrs. 
Roberts  requested  Lord  Mostyn  to  pay  the  further  sum 
of  23S/«  6s.  Sd.  to  Jane  Batten^  and  that  request  was 
some  time  afterwards  complied  with.  In  a  letter  of 
James  Batten^  which  accompanied  this  request,  he 
stated  the  sum  of  2S3/.  6s.  Sd.  to  be  due  to  his  wife  by 
assignment. 

In  this  way  the  third  part  of  the  fund  which  was  in* 
tended  for  Mrs.  Batten^  after  the  death  of  Mrs.  Roberts^ 
was  exhausted  in  her  lifetime.  How  far  Mr.  Uoyd  was 
cognisant  of  these  payments  appeared  only  by  certain 
articles  of  agreement,  bearing  date  the  2dd  day  of  May 
1831,  and  which  were  made  and  executed  by  and  be* 
tween  Mr.  Upydy  of  the  one  part,  and  William  Batten^ 
Joseph  Batten  and  Jane  Batten^  the  three  children  of 
Jane  Batten^  of  the  other  part.  These  articles  of  agree- 
ment recited  the  bond  and  the  deed  poll,  and  that  by 
indorsements  on  the  bond,  dated  respectively  the  28th 
day  oijtdy  1828  and  the  29th  day  of  April  1829,  the 
several  sums  of  100/.  and  233/.  6s.  8^.,  making  together 
333/.  6s.  Bd.j  one  third  part  of  the  trust  money,  were 
by  orders  under  the  hand  of  Rebecca  Roberts,  and  with 
the  cofisent  of  David  Uoyd,  advanced  to  her  daughter 
Jane;  and  they  further  recited,  that  Williamj  Joseph 
and  Jane  Batten^  having  occasion  for  300/.,  had  applied 
to  Mr.  Uoyd  for  an  order  on  Lord  Mostyn  for  the 
same,  which  he  had  agreed  to  give  them  on  their  enter- 
ing into  the  conditions  after  mentioned  for  payment  of 
the  interest  to  him  as  therein  mentioned;  and  thereupon 
Mr.  Uqyd  promised  to  give  an  order  upon  Lord  Mos^ 
tyn  for  payment  of  the  300/.,  and  to  accept  firom  the 
three  Battens  151.  annually  in  lieu  of  the  lawful  interest 

of 
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of  the  same  sum  of  SOOl^  and  the  three  Battens  pro-        1840. 
mised  to  pay  that  interest  and  to  indemnify  Mr.  Iloyd. 

These  articles  of  agreement  were  dated  the  28d  of 
May^  and  on  the  29th  of  August  following  a  receipt 
was  given  by  James  Batten  to  Lord  Mostyn  for  SOO/.9 
stated  to  be  paid  by  virtue  of  an  order  made  on  Lord 
Mostyn  by  Mr.  Uoyd^  and  that  the  money  was  part  of 
a  bond  debt  originally  due  to  Rebecca  Roberts^  and 
afterwards  by  her  conveyed  to  David  Uqt/dj  on  trust 
for  uses ;  100/.,  part  of  this  sum  of  SOO/.9  was  in  fact 
paid  on  the  28th  of  Aprily  the  remaining  200/.  on  the 
29th  of  At4gust. 

After  this  payment,  a  sum  of  366/.  13s.  ^d*  remained 
due  on  the  bond.  On  the  28th  of  March  1832,  the 
further  sum  of  661.  13s.  4^/.  was  paid  by  Lord  Mostyn 
to  James  Batten^  who  gave  a  receipt  for  it  as  paid  by 
virti^e  of  an  order  of  Mr.  Uoyd^  and  that  the  money 
was  due'  on  bond  to  Rebecca  Roberts^  and  assigned  by 
her  to  David  Idqyd  in  trust  for  certain  uses ;  and  soon 
afterwards  fVilliam  Batten  and  Joseph  Batten  requested 
Mr.  LUyd  to  advance  tbem  a  further  sum  of  100/.  For 
this  Mr.Uqyd  required  security;  and  on  the  8th  of 
JuTie  1832,  William^  Joseph  and  James  Batten  and  i2a- 
bert  Davies  executed  a  bond  to  Mr.  Ucyd  for  200/,,  in 
which,  after  reciting  the  deed  poll,  and  that  there  was 
then  due  and  owing  to  David  Lloyd  by  virtue  of  the 
bond  300/i,  and  that  he,  David  Liqyd^  had  agreed  to 
advance  to  William  and  Joseph  Batten  \QOL  on  account 
of  their  shares  on  execution  of  that  bond,  the  condition 
was  stated  to  be  for  payment  to  David  Lloyd  of  the 
interest  of  100/*  at  5/.  per  cent.,  during  the  lives  of 
Rebecca  RobertSt  the  Plaintiff,  and  the  Defendant  Maty 
Roberts. 

Cc  2  On 
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On  the  11th  of  June,  three  days  after  the  execation 
of  the  last-mentioned  bond,  Mr.  Uqi/d  signed  an  order 
for  payment  by  Lord  Mostyn  to  James  Batten  of 
another  sum  of  100^,  and  Lord  Mostyn  accordingly 
paid  it  on  the  27th  otJidy  18S2. 

There  was  no*  eyidenoe  of  any  further  act  or  inter- 
ference on  the  part  of  Mr.  Lloyd. 

Mrs.  Boberts  died  on  the  22d  of  Nooember  1832,  and 
Jane  Roberts  was  appointed  executrix  of  her  will.  At 
the  time  of  Mrs.  Robertas  death,  the  sum  of  200L  re- 
mained due  on  the  bond ;  and  on  the  30th  of  Nooember 
Lord  Mostyn  paid  it  to  Jane  Batten  and  James  Batten^ 
as  it  seemed,  without  any  order  or  authority  from  Mr. 
Uoyd. 

This  bill  was  filed  by  Maria  C.  Roberts,  who  sued  in 
forma  pauperis,  and  it  prayed  a  declaraUon  that  the  de- 
fendant David  Lloyd  had  committed  a  breach*  of  trust 
in  respect  of  the  sum  of  666/.  \%s.  4i/.,  part  of  the  sum 
of  1000/.,  which  was  secured  to  be  paid  by  the  de- 
fendant Lord  Mostyfi  to  Rebecca  Roberts  deceased ;  and 
that  the  same  sum  of  666/.  185.  4i/.  might  be  secured, 
and  that  Lord  Mostyn  might  be  declared  to  be 
answerable  to  the  Plaintiff  for  200/.  paid  by  him,  and 
for  any  other  sum  which  he  paid  with  knowledge  of  the 
trusts  in  the  bill  mentioned. 

Mr.  Pemberton  and  Mr.  Kenyofi,  for  the  Plaintiff, 
contended  that  Lord  Mostyn  had  notice  of  the  settle- 
ment, and  having,  with  such  notice  of  the  Plaintiff's 
rights,  paid  the  sum  of  666/.  ISs.  ^d.  to  parties  not  en- 
titled thereto,  he  was  liable  to  repay  it;  that  Lloyd 
was  liable  for  the  amount  paid  by  Lord  Mostyn  to 
parties  under  his  order  or  with  his  concurrence ;  and 

that 
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that  the  Plaintiff  would  be  entitled  to  a  decree,  and  with 
costs,  notwithstanding  she  sued  as  pauper. 

Mr.  James  Russellj  for  the  Defendant  Lloyds  con- 
tended that  Uoyd  had  not  full  notice  of  the  assignment 
of  the  bond ;  that  the  trusts  had  never  been  perfected  by 
delivery  of  the  bond  to  the  trustee,  or,  so  far  as  it  had 
been  proved,  by  communication  with  the  Plaintiff;  that 
the  transaction  being  voluntary,  and  the  legal  interest 
remaining  in  the  settlor,  this  Court  would  not  carry  it 
into  execution.  TufneU  v.  Constable  {fl\  Edwards  v. 
Jones  [b\  Coppin  v.  Dillon,  (c)  He  contended,  also, 
that  the  Plaintiff,  if  successful,  could  only  recover  pauper 
costs. 


1840* 


Mr.  Stuart  and  Mr.  Parry^  for  Lord  Mostyn^  con- 
tended that  Lord  Mostyn  had  no  notice  of  any  trust  in 
favour  of  the  Plaintiff,  and  that  he  had  not  seen  any 
copy  of  the  deed ;  that  the  payments  by  the  direction  of 
Uoyd  at  least  were  valid ;  and  that  the  payment  of  the 
200/.  on  the  delivery  up  of  the  bond  was  good,  Martyn  v. 
Kingsly{d)\  that  no  effective  transfer  had  been  made  of 
the  bond  9  Loveridge  v.  Cooper  {e\  Jones  v.  Gibbons  {g), 
as  no  notice  of  the  deed  of  trust  had  been  served  upon 
the  obligor,  as  ought  to  have  been  done ;  and  that  the 
bond  had  been  retained  in  the  hands  of  ^he  settlor. 


Mr.  Pembertony  in  reply. 

ft 

The  trusts  being  well  created,  and  being  accepted  by 
the  trustee,  cannot  be  impeached.  This  suit  does  not 
seek  to  establish  the  settlement  of  the  bond  against  the 

donor. 


(n)  8  Smongy  69. 
(6J  1  MyL  4-  Cr.  226. 
(c)  Decided  by  the  Lord  Chan- 
cellor, Dec.  24.  1859. 

Cc 


(rf)  Prec.  Ch.  209. 
{e)  5  Ruit.  58. 
(g)  9  Vei.  407. 
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donor,  but  against  a  trustee  for  a  breach  of  trust,  and 
against  the  obligor  for  paying  after  notice  of  an  assign- 
ment of  the  bond.  Legh  v.  Legh{a);  Ellis  ▼•  Nimmo{b) 
were  also  cited. 


March  21. 


T%e  Master  of  the  Rolls. 

It  is  plain  that  Mr.  Uaydyntas  fully  aware  of  the  bond, 
and  of  the  deed  poll,  and  of  the  trusts  conferred  upon 
him;  that  he  accepted  the  trusts,  and  took  an  active 
part  in  procuring  payment  from  Lord  Mosiyn  of  dif- 
ferent sums  of  money  for  purposes  inconsistent  with  the 
trusts  which  he  had  accepted!  There  are  the  articles 
of  the  2Sd  of  May  18S1,  reciting  the  bond  and  deed 
poll,  his  consent  to  the  payment  of  one  third  part  of  the 
sum  of  iOOO/.  to  Jane  Batten^  and  shewing  the  arrange- 
ment under  which  he  was  to  procure  payment  of  a 
further  sum  of  SOO/.,  upon  having  payment  of  the  in- 
terest thereof  secured  to  himself.  There  is  not,  as 
against  him,  direct  evidence  of  an  order  for  the  pay- 
ment of  the  661.  1S5.  4ef.,  but  there  is  the  subsequent 
bond,  reciting  that  the  sum  of  500/.  remained  due  to 
him,  and  this  was  the  Sum  actually  due  after  deducting 
the  661.  1 S;.  \d. 


It  is  clear,  therefore,  that  not  by  his  acquiescence 
alone,  but  by  his  acts,  the  three  sums,  amounting  toge- 
ther to  ^66h  135.  4£f.,  were  withdrawn  from  the  security 
of  Lord  MostyrCs  bond. 

Now  it  is  evident  that  Lord  Mostyn  had  notice  that 
the  bond  had  been  assigned  to  Mr.  Lioyd^  and  he  had 
recognised  Mr.  Uoyd  as  the  person  upon  whose  order 
the  money  was  to  be  paid.   .  On  the  29th  of  August  1831 

be 

(a)  1  Boi.  4-  PuU.  447.  (Jb)  Li,  <J  G.  353. 
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he  took  from  James  Batten  a  receipt,  stating  that  the 
money  was  paid  by  virtue  of  an  order  made  by  Mr. 
lAoyd^  and  that  the  money  was  part  of  a  bond  debt 
originally  due  to  Itebecca  BobertSf  and  afterwards  by 
her  conveyed  to  David  Lloyd  on  trust  for  uses.  On 
the  28th  o{  March  18S2  he  paid  the  sum  of  661.  ISs.  4 A 
on  a  like  receipt,  stating  an  order  of  Mr.  Uot/dy  and 
that  the  money  was  due  on  bond  to  Rebecca  BobertSj 
and  assigned  by  her  to  David  lAoyd^  on  trust  for  certain 
uses ;  and  in  July  1852  he  paid  the  further  sum  of  100/. 

on  the  order  of  Mr.  Lioyd^  which  has  been  proved. 

« 

I  do  not  think  that  Lord  Mostyn  is  answerable  for 
any  of  these  sums :  he  had  the  authority  of  Mr.  Uqyd 
for  paying  them,  and  was,  I  think,  justified  in  making 
the  payments. 

But  with  respect  to  the  200/.  paid  after  the  death  of 
Mrs.  BobertSf  he  had  no  authority  whatever;  he  paid 
the  money  on. the  receipt  of  Jane  and  James  Batten^ 
and  on  delivery  up  of  the  bond ;  but  he  knew  that  the 
right  to  the  money  due  on  the  bond  had  been  transferred 
to  Mr.  Lioyd^  on  trust  for  certain  uses ;  and  I  think  that 
he  might,  and  if  he  had  been  duly  cautious  would,  have 
refused  payment  without  the  authority  of  Mr.  lAoyd ; 
and  that  if  an  attempt  had  been  made  to  compel  pay- 
ment at  law,  this  Court  would  have  protected  him ;  and, 
under  these  circumstances,  I  think  that  for  the  200/.  and 
the  interest  of  it,  he  is  answerable  to  Mr.  Uoyd  and  the 
persons  for  whom  Mr.  Uoyd  is  trustee. 


It  is  argued  that  the  Plaintiff  has  no  right  to  any 
relief,  because  the  gift  or  declaration  of  trust  in  favour 
of  the  children  and  grandchildren  of  Rebecca  Roberts 
was  never  complete ;  and  it  was  particularly  relied  upon 
that  the  bodd  and  deed  poll  remained  in  the  possession 

Cc  ^  of 
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of  Mrs«  Roberts  up  to  the  time  of  her  death :  upon  this 
subject,  however,  there  is  no  evidence.  Jane  Batten 
was  appointed  the  executrix  of  Mrs.  Roberts^s  will,  and 
her  husband,  James  Batten^  had  on  several  oceasions 
acted  as  agent  of  Mr.  Uqyd  as  to  the  bond.  After  the 
death  of  Mrs.  Roberts^  the  bond  was  in  the  possession  of 
James  Batten  ;  when  he  obtained  it,  or  whether  as  the 
agent  of  Mr.  Uoydy  does  not  appear  by  direct  evidence; 
but  all  the  circumstances  concur  in  shewing  LUyd  ac- 
cepted the  assignment  of  the  bond  and  undertook  the 
trusts  upon  which  the  assignment  was  made :  die  bond 
ought  to  have  been  in  his  possession ;  and  it  cannot  be 
presumed  that  he  acted  as  he  did,  without  having  it,  as 
he  certainly  had  a  right  to  have  it,  in  his  power  ;  and  I 
am  of  opinion  that  Mrs.  Roberts  did  every  thing  incum-' 
bent  on  her  to  make  the  trust  complete  and  valid,  and 
that  the  Plaintiff  is  entitled  to  the  benefit  of  it. 


I  am  therefore  of  opinion,  that  the  Plaintiff  is  entitled 
to  have  the  466/.  IS5.  4/2.  paid  into  Court  by  Mr.  Lbnfd 
and  the  200/.  paid  by  Lord  Mostyrij  and*  that  she  and 
her  sister  are  entitled  to  have  the  interest  paid  accord- 
ing to  the  trusts  of  the  deed  poll,  and,  although  a 
pauper,  entitled  to  costs. 
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CULLINGWORTH  v.  LOYD.  ^««^-  J^*  i^* 

16»  17. 

N  the  year  1830  the  Plamtiff  and  Charles  Addy  were     March  ci. 
partners  in  the  business  of  calico-printers  at  Man^  Upon  a  com- 
Chester,  and  they  had  an  account  with  Messrs.  Lcyd  as  tweenadebtor 

their  bankers.     The  Plaintiff  was  separately  entitled  to  and  Iris  ere- 
1  11    1    ■      *»r       -mM-  1*1     ditors,  acre- 

a  certain  real  estate,  called  the  West  Moor  estate,  which  jitor  cannot 

was  situate  in  the  county  of  Durham,  and  in  June  18S0  ostensibly  ac- 

•^  ,  cept  a  com- 

the  Plaintiff  deposited  with  Messrs.  Lqyd  the  title  deeds  position,  and 

of  this  estate,  as  a  security  for  the  balance  which  might  "^^^  ex- 
be  due  to  them  from  the  firm  of  Addy  and  Ctdlingworth.  presses  his 

acceptance  of 
the  terms,  and 
Towards  the  end  of  the  year  1830,  the  Plaintiff  and  at  the  same 

Addt/f   being  considerably  indebted  and  embarrassed,  for  or  secure 

determined  to  wind  up  their  affairs,  and  on  the  31st  of  *^  himself  a 

^  peculiar  and 

December   1 830   they  executed   a  power   of  attorney,  separate  ad- 
whereby  they  empowered  Edmund  Grundy  to  act  for  j^H^ex^ 
them  in  that  respect,  and  enabled  him  to  pay  the  debts  pressed  upon 

the  uficd 

of  the  concern  by  an  equal  pound  rate,  without  pre-      ^  creditor 

ference  holding  a  se- 
curity for  his 
debt  may  stipulate  to  have  the  benefit  of  it,  in  addition  to  the  amount  of  the  com* 
position  offered  by  a  debtor  to  his  creditors ;  but  he  must  either  hold  himself  en- 
tirely aloof  from  the  other  creditors,  or  distinctly  communicate  with  them  on  the 
subject,  if  he  at  all  acts  in  common  with  them. 

A  debtor  entered  into  a  negotiation  for  a  compromise  with  his  creditors,  but 
there  did  not  appear  to  have  been  any  general  meeting  of  them,  or  any  agree- 
ment entered  into  by  them  generally;  one  of  the  creditors  stipulated  that  he  should 
have  the  benefit  of  a  mortgage  security  which  he  held,  in  addition  to  the  amount 
of  composition.  He  accepted  the  composition,  but  did  not  then  execute  the  com- 
position deed ;  he  afterwards  realised  his  mortgage  security,  and  then  executed  the 
composition  deed,  by  which  he  purported  to  release  his  debtor  altogether,  without 
any  reservation  of  the  mortgage  security ;  another  creditor  subsequently  executed 
the  composition  deed.  The  agreement  was  not  communicated  to  the  other  creditors, 
but  there  was  no  fraudulent  concealment :  Held,  on  grounds  of  public  policy,  that 
the  creditor  was  not  entitled  to  retain  his  mortgage  security  in  addition  to  the 
amount  of  the  composition. 

A  plaintiff  partially  succeeded,  so  as  to  be  entitled  to  costs;  but  he  failed  in 
establishing  unfounded  charges  of  fraud,  for  the  costs  of  which  the  Court  considered 
him  liable.    The  Court  made  a  decree,  without  costs  on  either  side. 
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18S9.  ference  or  priority.  The  day  previous  to  the  execotioii 
of  this  power  of  attorney,  Edmund  Grundy  called  on 
Messrs.  ZM^dj  who  were  the  principal  creditors,  and 
asked  the  advice  of  Mr.  Edward  Lcn/d  as  to  an  intended 
composition,  and  the  Defendant  Mr.  Edward  Loyd 
thereupon  stated  that  his  house  would  accept  a  dividend 
equal  with  the  other  creditors,  retaining,  however,  at 
the  same  time,  the  West  Mooi*  estate  as  a  security  for 
the  balance  which  would  be  owing  after  the  dividend 
had  been  received.  To  this  Edmund  Grundy^  acting  for 
the  Plaintiil^  agreed ;  and  he  further  suggested,  that  for 
the  purpose  of  making  the  security  more  effectually 
available,  it  would  be  better  to  convert  the  equitable 
into  a  legal  mortgage  with  a  power  of  sale ;  and  accord- 
ingly^ by  indentures  of  lease  and  release,  dated  the 
10th  and  llth  of  March  1831,  the  Plaintiff*  mortgaged 
the  West  Moor  estate  to  Messrs.  Loyd  and  Co.  for 
2024/.  \5Sn  2d.,  and  thereby  gave  them  a  power  of 
selling  the  mortgaged  property  in  case  of  default  being 
made  in  payment  of  principal  and  interest  on  the  10th 
oiSejptember  1831. 

What  was  done  by  Grundy  in  the  mean  time  for 
winding  up  the  partnership  business  or  promoting  the 
composition,  no  further  appeared  in  the  cause  than  this, 
that  he  caused  a  deed  of  release  to  be  prepared  for 
execution  by  the  creditors. 

This  deed,  which  was  dated  the  2 1st  of  October  1831, 
recited  that  Addy  and  Cullingworthf  being  unable  wholly 
to  discharge  their  debts,  had  proposed  to  pay  their 
creditors  a  composition  of  105.  in  the  pound,  which  the 
creditors  had  agreed  to  accept  in  full  satisfaction  of  their 
several  debts.  And  it  purported  to  witness,  that  each 
creditor  executing  the  deed  released  Addy  and  Culling" 
worth  from  the  debt  awing  by  them  to  him,  and  all  interest 

due 
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« 

due  thereon,  and  ahofrom  all  securities  pven  by  Addy       1839. 

and  Cullingwortk^  or  either  of  them^  for  securing  pay* 

ment  of  such  debt;  provided  that  any  creditor  might 

be  at  liberty  to  execute  the  deed  without  prejudice  to 

any  other  lien  or  security  which  he  might  have  for  the 

debt  against  any  other  person. 

In  the  months  of  September  and  October  1831 9  ad- 
vertisements were  published,  giving  notice  to  the  credi* 
tors  that  they  might  receive  a  dividend  of  10s.  in  the 
pound  on  their  debts  on  executing  the  release,  and 
several  creditors  executed  the  deed;  but  H  did  not 
appear  that  there  was  any  general  meeting  of  the  credi- 
tors, or  any  agreement  entered  into  by  the  creditors 
generally. 

Sometime  after  the  publication  of  the  advertisements, 
and  on  the  13th  December  1831,  Mr.  Edward  Lqyd  re- 
ceived from  Edmund  Grundy  the  sum  of  1013/.  75.  7^., 
being  the  amount  of  the  composition  of  105.  in  the 
pound  on  the  whole  debt  due  to  the  Defendants.  At 
the  time  when  the  payment  was  made  the  deed  was 
not  executed,'  and  it  was  agreed  between  Edward  Loyd 
BXid  ^Grundy  who  represented  the  Plaintiff,  that  the 
Defendants  should  have  the  benefit  of  the  security  for 
the  recovery  of  so  much  as  they  could  of  the  remaining 
moiety  of  the  debt 

The  dividend  was  received  in  December  1831,  and 
soon  afterwards  Mr.  Edward  Doyd  proceeded  under  the 
power  to  sell  the  estate.  An  agreement  to  sell  for  800/. 
was  entered  into  with  Lord  Hcmden  on  the  1st  of 
February  1832,  and  was  made  under  circumstances 
which  gave  rise  to  another  question  in  this  case.  The 
purchase,  however,  was  completed,  and  the  purchase- 
money  received  by  the  Defendants  on  the  1st  of  May 

1832, 
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1839.  1832,  and  it  was  applied  in  redaction  of  the  debt' which 
remained  due  to  the  Defendants  after  they  had  received 
the  composition ;  and  on  .the  29th  of  Junt  following 
Mr.  Ijyd  executed  the  deed.  All  the  other  creditors, 
with  the  exception  of  one  who  executed  afterwards,  had 
previously  executed  the  composition  deed. 

It  did  not  appear  that  the  arrangement  entered  into 
between  the  Plaintiff,  by  Mr.  Grwvdj/^  and  Messrs.  Ijoffi 
was  communicated  to  the  other  creditors. 

This  bill  was  filed  in  June  183?,  to  set  aside  the 
mortgage  of  1881,  and  insisted  that  by  the  execution  of 
the  composition  deed  the  Defendants,  Messrs.  l/yi^ 
had  given  up  their  security  upon  the  West  MoorestAie; 
and  by  amendments  made  in  1836  and  1837,  personal 
fraud  was  charged  against  the  Defendants,  and  the 
sale  to  Lord  Homlen  was  sought  to  be  set  aside.  All 
relief  against  his  Lordship  was  however  abandoned  at 
the  hearing. 

Several  creditors  were  examined,  who  proved,  that 
they  believed  when  they  executed  that  all  the  creditors 
had  agreed  to  accept  the  composition ;  and  some  stated 
that  they  would  not  have  accepted  the  composition  if 
they  had  known  that  Messrs.  Loyd  were  to  retain  their 
securities  in  addition. 

Mr.  Pemberton,  Mr.  Kindersley  and  Mr.  K.  Parker, 
for  the  Plaintiff,  contended,  that  the  legal  mortgage  of 
March  1831  had  been  improperly  obtained.  That  by 
the  established  rule  of  law,  the  Defendants,  Messrs. 
Lqydy  being  parties  to  the  composition  deed,  could  not 
retain  any  advantage  over  the  other  creditors  not  ex- 
pressed in  the  deed,  or  distinctly  and  clearly  com- 
municated to  the  body  of  creditors ;  and  that  by  the 

course 
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course  of  dealing  in  this  case  they  had  given  up  their 
claim  upon  the  mortgaged  estate;  that  the  sale  to  Lord 
Hawden  was  improvident  and  at  an  under  value,  and 
was  made  under  such  circumstances  as  to  render  the 
Defendants  liable  for  the  whole  value* 
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Mr.  G.  Richards^  Mr.  S.  Sharpe  and  Mr.  Mylne^  for 
Messrs.  Lqydj  contended  that  there  was  no  general 
agreement  between  the  debtors  and  the  creditors  in  this 
case,  but  a  separate  arrangement  with  each ;  that  the 
Defendants  had  always  expressly  and  openly  reserved 
their  rights  in  respect  of  the  mortgage,  and  that  there 
bad  been  no  fraud  or  intention  to  conceal  the  terms  of 
the  arrangement.  That  the  deed  bad  not  been  ex- 
ecuted until  the  security  had  been  realised;  and  that 
the  other  creditors,  except  one,  having  executed  the 
deed  previously  to  Mr.  Lot^dj  could  not  have  been 
misled  by  it. 

They  argued  also,  that  the  sale  had  been  proper,  and 
for  the  full  value  at  the  time. 

The  cases  cited  in  the  argument  will  be  found  amongst 
those  in  note,  page  895. 


The  Master  ^the  Rolls. 

The  object  of  this  billjs  to  have  it  declared,  that  a 
mortgage  executed  by  the  Plaintiff  to  the  Defendants, 
Messrs.  Ltyd  and  Co.,  was  not  properly  obtained, 
and  to  have  the  mortgaged  estate  reconveyed,  or  the 
value  thereof  paid  by  the  Defendants  to  the  Plaintiff. 

On  the  SOth  oi  December  1880,  when  the  first  trans- 
action between  Grundy  and  Mr.  £.  I/yd  took  place, 
Mr.  Loyd  was  entitled  to  insist  on  the  benefit  of  his 

security. 


March  81. 
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1840. 


security,  and  of  all  the  other  means  which  the  law 
allowed  him  for  recovering  his  debt ;  and  with  refer* 
ence  to  the  contemplated  composition  with  all  the  ere- 
ditorsy  he  had  a  right  to  say  as  he  did,  —  that  he  would 
not  come  into  the  agreement  or  arrangement  for  the 
composition  unless  he  were  allowed  to  make  his  security 
available  for  the  residue  of  his  debt ;  but  this  was  a  right 
which,  considering  the  way  in  which  the  interests  or  the 
intention  of  other  creditors  might  be  affected  by  it,  Mr. 
Ijoyd  could  not  act  upon  without  either  holding  him- 
self entirely  aloof  from  the  other  creditors,  or  distinctly 
communicating  with  them  on  the  subject  if  he  acted  in 
common  with  them  at  all.  I  think  also  that  at  the 
time  to  which  I  am  referring,  Mr.  Loyd  had  a  right  to 
say  that  he  would  not  accept  the  dividend  unless  upon 
the  terms  of  having  his  security  converted  into  a  l^al 
mortgage,  with  a  power  of  sale ;  and  upon  a  consider- 
ation of  the  evidence,  I  am  of  opinion  that  the  legal 
mortgage,  which  was  not  executed  till  after  the  lapse  of 
more  than  two  months  from  the  suggestion  of  Edmund 
Grundy^  was  not  improperly  obtained.  Whether  the 
Defendants  were,  under  the  circumstances  which  after- 
wards occurred,  entided  to  the  benefit  of  the  mortgage, 
is  the  next  question  to  be  .considered. 


The  composition  was  contemplated  and  the  power  of 
attorney  to  Grundy  was  given  in  December  1830,  the 
mortgage  to  the  Messrs.  Loyd  was  executed  in  March 
1831,  and  the  power  of  sale  attached  in  the  following 
month  of  September. 


It  must  be  observed  that  Edmund  Grundy  was  wind- 
ing up  the  business  under  a  power  of  attorney,  which 
enabled  him  to  pay  the  debts  by  an  equal  pound  rate ; 
but  it  does  not  appear  that  there  was  any  general  meet- 
ing of  the  creditors,  or  any  agreement  entered  into  by 

the 
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the  creditors  generally.  The  advertisements,  however,  1840. 
shew  a  proposition  to  the  creditors  at  large  to  pay  them 
all  a  composition  on  certain  terms ;  and  although  every 
creditor  was  at  liberty  to  refuse  the  composition,  it  is 
established  by  a  series  of  decisions,  that  a  creditor  cannot 
ostensibly  accept  such  composition  and  sign  the  deed 
which  expresses  his  acceptance  of  the  terms,  and  at  the 
same  time  stipulate  for  or  secure  to  himself  a  peculiar 
and  separate  advantage  which  is  not  expressed  upon 
the  deed ;  and  in  the  case  of  Leicester  v.  Base  (a),  it  is 
stated  by  Mr.  Justice  Le  Blancy  that  in  the  consider- 
ation of  cases  of  this  nature,  it  is  not  material  whether 
the  agreement  be  entered  into  at  a  meeting  of  all  the 
creditors  assembled  for  the  purpose,  or  impliedly  by 
their  affixing  their  signatures  to  the  same  deed  carried 
round  or  produced  to  each  separately,  and  signed  by 
them :  those  who,  by  executing  the  deed,  hold  out  that 
they  come  in  under  the  general  agreement,  are  not  per- 
mitted to  stipulate  for  a  further  partial  benefit  to  them- 
selves. 

The  deed  not  being  executed  by  Edward  Lqyd^  there 
was  up  to  this  time  nothing  in  common  between  him 
and  the  other  creditors :  so  fiir  from  agreeing  to  the 
terms  expressed  in  the  deed,  one  of  which  was,  that 
securities  given  by  Addy  add  CuUingmorthj  or  either  of 
them,  should  be  given  up,  he  had  expressly  refused  to 
do  so,  and  that  for  the  expressed  and  avowed  purpose 
of  retaining  his  right  to  make  the  security  available  for 
so  much  of  the  debt  as  was  not  discharged  by  the  com- 
position. He  appears  to  have  understood  that  the  stipu- 
lation which  he  made  for  himself  and  his  partners  was 
to  be  made  known  to  all  the  creditors,  but  he  did  not 
himself  take  any  means  to  make  it  known. 

On 

(a)  4  Eattf  378. 
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1840.  On  the  29th  of  June   1832  Mr.  E.  Lqyd  executed 

the  deed,  and  thereby,  for  the  first  time,  brought  him- 
self into  community  with  the  other  creditors  who  had 
executed  or  might  afterwards  execute  it.  He  had,  ia 
fact,  received  the  same  dividend  as  the  other  creditors, 
and  had  besides  availed  himself  of  the  security  given  to 
him  by  the  Plaintiff;  and  although  he  seems  to  have 
^  considered,  that  as  he  had  realised  the  security  he 
might  safely  release  the  Plaintiff  and  retain  his  advan- 
tage (as  indeed  I  conceive  he  might  have  done  by  a 
proper  method  of  proceeding),  yet  the  question  remains, 
whether  after  execution  of  the  deed  any  other  creditor 
could  have  understood,  that  between  the  time  when  he 
received  the  dividend  and  the  time  when  he  executed 
the  deed  he  had  realised  the  securities  which  the  deed 
purported  to  release.  It  was,  indeed,  argued,  that  the 
securities  mentioned  in  the  deed  were  only  mercantile 
securities,  but  it  is  .evident  that  Mr.  £.  Ijcn/d  himself 
did  not  so  construe  the  deed  ;  and  considering  that  no 
explanation  of  Mr.  E.  Lqyd^s  signature  was  endorsed 
on  the  deed,  —  that  no  notice  was  given  upon  the  deed 
that  Mr.  Lqt/d  had  received  both  the  composition  and 
the  produce  of  the  security,  it  appears  to  me  that  the 
same  principles  of  public  policy  which  have  governed 
other  cases  of  this  kind  will  deprive  Mr.  Loyd  of  his 
right  to  retain  the  advantage  which  his  execution  of  the 
deed  purported  his  intention  to  release ;  and  in  this  re- 
spect, though  not  for  all  purposes,  I  think  that  his  exe- 
cution of  the  deed  must,  in  equity,  have  the  same  effect 
as  if  he  had  executed  the  deed  on  the  same  day  on 
which  he  received  the  dividend. 

There  is  besides  evidence,  which,  though  not  very 
distinct,  may  be  relied  on,  to  shew  that  there  was  at 
least  one  creditor  who  watched  the  conduct  of  Messrs. 
L(ydj  the  largest  creditors,  and  refused  to  sign  until 

the 
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the  Messrs. Lcyd  bad  done  so;  and  although  Mr.  £.  1840. 
IJcg/d  appears  to  have  stated  at  the  time,  to  the  person 
who  asked  him  to  sign,  that  having  realised  his  secu- 
rities he  would  sign  (and  this  shews  there  could  be  no 
intention  to  mislead),  yet  the  fact  of  his  intention  to 
avail  himself  of  his  securities  was  not  so  stated  as  to 
guard  other  creditors  from  being  misled ;  and  under  all 
the  circumstances,  I  am  of  opinion,  that  having  received 
the  dividend  and  executed  the  deed,  Messrs.  Lqyd  had 
no  right  to  retain  the  benefit  of  the  money  which  arose 
from  the  security. 

The  next  question  is,  whether  Messrs.  IJcnfd  ought 
to  be  charged  with  more  money,  as  the  value  of  the 
estate,  than  the  amount  of  the  purchase  money  which 
they  received  fVom  Lord  Howden.  The  Plaintiff  has 
by  his  bill  charged  fraud  against  the  Defendants 
Messrs.  Loyd,  and  against  Lord  Hcnoden^  and  has 
prayed  for  a  reconveyance  of  the  estate ;  but  the  attempt 
to  recover  the  estate  from  those  who  claim  under  Lord 
Hawdeti  has  been  abandoned,  and  the  claim  now  is,  that 
Messrs.  Loyd^  having  sold  the  estate  improperly,  and 
at  a  greatly  inadequate  value,  ought  to  be  charged  with 
the  real  value,  to  be  now  ascertained. 

[His  Lordship  having  gone  minutely  into  an  examin- 
ation of  the  evidence  on  this  point  came  to  the  following 
conclusion :  — "} 

Looking  at  all  the  circumstances,  and  even  consider- 
ing Mr.  LoydXo  be  a  trustee  for  the  Plaintiff,  which  in 
one  sense  he  was,  I  think  that  there  is  nothing  in  the 
conduct  of  Mr.  Liyd  respecting  the  sale  of  which  the 
Plaintiff  has  a  just  right  to  complain.  Having  himself 
given  the  power  of  sale,  knowing  the  purpose  for  which 
it  was  intended  to  be  exercised,  the  means  which  had 

Vol.  IL  D  d  been 
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184^.       been  taken  to  ascertain  the  Talue  and  the  amount  of  die 
^T^'^^^    valuation,  and  having  attempted  to  avail  himself  of  the 
woBTH       opportunityi  which  was  afforded  him,  of  preventing  the 
LoTD.        ^^^^  ^y  raising  money,  and  having  expressed  his  satis- 
faction at  the  promise  not  to  sell  for  less  than  8002^ 
and  having,  under  these  circumstances,  permitted  Mr. 
Lqyd  to  sell,  I  think  that  the  Plaintiff  cannot  afterwards 
be  himself  permitted  to  say  that  the  sale  was  made  with- 
out his  authority. 

As  to  the  value,  there  are  estimates  of  great  amount 
produced  on  behalf  of  the  Plaintiff,  but  we  are  not  to 
consider  the  speculative  value  founded  on  estimates  of 
the  quantity  of  coal  contained  in  the  land,  or  the  pos- 
sible improvement  in  consequence  of  a  railway  then  in 
contemplation,  but  the  value  of  the  land  to  be  sold  at 
the  time,  or  what  the  estate  would  probably  have  sold 
for  by  public  auction;  and  having  given  the  best 
attention  in  my  power  to  the  evidence,  it  does  not  ap- 
pear to  me  that  more  than  the  800{«  paid  by  Lord 
Hatoden  would  probably  have  been  obtained,  and  I  am 
therefore  of  opinion  that  the  Defendants  are  not  to  be 
charged  with  more  than  the  purchase  money  which  they 
received  from  Lord  Hawden. 

Declare  that  the  Defendants  Messrs.  Loyd^  having 
executed  the  deed  of  the  21st  of  October  1831,  and 
having  received  the  composition  or  sum  of  105.  in  the 
pound  upon  their  said  debt,  are  not  in  respect  of  the 
said  debt  or  sum  of  2024/.  \5s.  2d.  due  to  them  from 
Addy  and  CuUingworthf  entitled  to  retain  and  applj 
the  said  purchase  money  or  sum  arising  from  the 
sale  of  the  estate  comprised  in  the  indentures  of  the 
10th  and  11th  days  of  March  1881,  in  further  reductioa 
of  the  said  debt ;  and  decree  the  Defendants  to  pay  to 

the  Plaintiff  the  clear  amount  of  such  purchase  mone^f 

and 


CASES  IN  CHANCERY.  S95 

and  interest  thereon  at  4  per  cent  from  the  time  when        1840. 
the  same  was  received.  ^iT"^^^'"^'^ 

Cdllinq- 

WOBTH 

On  a  consideration  of  the  costs  of  this  suit,  and  ^;^ 
having  regard  to  the  many  unfounded  charges  of  fraud 
contained  in  the  bill,  which  make  the  Plaintiff  liable  to 
considerable  costs,  and  also  to  the  defence  which  has 
failed,  and  in  respect  of  which  the  Defendants  are  liable 
to  considerable  costs,  it  appears  to  me  that  the  justice 
of  the  case  will  be  best  answered  by  making  a  decree 
to  the  effect  I  have  stated,  without  giving  any  costs  to 
either  side. 


Note. — On  the  subject  of  agreements  in  fraud  of  compoution  deeds, 
between  a  debtor  and  his  creditors ;  see  Child  v.  Danbridge^  8  Vem. 
71.(1688);  Smaa  v.  Brackiey,  3  Vem.  608.  (1707);  Middieton  v. 
Lord  Ondow^  1  P.  Wm,  678.  (17S1);  Spurrety.  Spiller^  1  Aik. 
105.  (1740);  Lord  Chesterjieid  v.  Jansten,  8  Ves.  sen.  156.  (1750)| 
Smiih  V.  Bromley f  Doug.  670.  (1760);  Conttaniem  v.  Bhche^  1  Cojr, 
987.  (1786);  CockthoH  V.  Bennett,  2  T.  R.  763.  (1788);  Jackson  v. 
DMckaire,5T.R.  SSl.(l790)i  Jacktonyr.Lomas,4  T. R.l66.(l79\)i 
Cecily.  PlaUtowt  1  Anttr,  903.  (1795);  Halmer  v.  Finer,  1  Etp,  131. 
(1794 J;  Feite  v.  Randall,  6  T.  R.  146.(1795);  Butler  y.  Rhodei, 
Peak^t  K  P.  6'.  238.  (1795);  Eattabrook  v.  Scott,  3  Vet.  456.  (1797); 
Fawcett  v.  Gee,  3  Amtr.  910.  (1797);  Stock  v.  Mamon,  I  B.f  P. 
986.(1798);  Mamony.  Stock,  6  Tirf. SOI. (1801);  Leicester y. Rote, 
4  Fast,  579.  (1805);  Jackman  v.  Mitchell,  13  Fes.  581.  (1807);  Ex 
parte  Sadler,  15  Fes»  53.  ( 1 808);  Mackenzie  v.  Mackemie,  16  Fes. 
578.  (1809);  Ex  parte  Croive,  Mont.  Bank,  app.  497.  (1810);  WheeU 
Wright  y.  Jackson,  5  Taunton,  109.  (1815);  Payler  v.  Homersham, 

4  Jlf.4'5.493.  (1815);  2%onuuy.  Courtnay,  I  B.  4r  Aid.  1.(1817); 
Harrhy  y.  Wall,  1  B.  ^  Aid.  105.  (1817);  Wood  v.  Roberts,  9  Stark. 
417.  (1818);  Wells  v.  Girling,  4  itfoor^,  78.  (1819);  Jackson  y. 
Davison,  4B.4>  ^^'  691 .  (1821);  Greenwood  v.  Lidbetter,  18  Price, 
185.  (1883);  Lewis  y.  Jones,  4B.^C.  506.  (1885);  Knight  y.  Hunt, 
3  Jfoore  4*  •P*  1S*»  &°<1  ^  ^i^g'  ^^^»  (1839);  Britten  y.  Hughes, 

5  Bing.  460.,  and  3  ilfoorc  4*  P.  77.  ( 1 889);  Coleman  v.  Waller,  ZY.^ 
Jer.  918.  (1839);  Tuck  v.  Too^e,  9  Pam.  4*  C.  437.,  and  \2  Moore, 
435.  (1839);  JDiiJ^  V.  Orr,  1  C/.  4-  P.  355.,  and  5  J5/«.  630,  (1833); 
Lee  y.  Lockhart,  3  ikfy.  4*  Cr.  303.  (1837). 
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WHITTLE  r.  HENNING. 


Executors 
paid  some  in- 
terest on  a 
legacy,  and 
about  nine 
years  after  the 
testator's 
death  passed 
their  accounts 
at  the  legacy 
duty  office, 
shewins  a  con- 
siderable re^ 
sidue :  Held, 
that  the 
legatee  was 
entitled  to  an 
immediate 
decree  for 
payment  of 
the  legacy, 
without  first 
taking  the 
accounts  of 
the  testator's 
estate. 


rpHE  testator  died  in  1815  having  bequeathed  a 
legacy  of  2000^  to  bis  daughter  Ann.  From  his 
death  some  payments  bad  been  made  from  dme  to  time 
by  the  executors  on  account  of  principal  and  interest  on 
the  legacy,  and  in  1824  the  executors  passed  their  ac- 
counts at  the  Legacy  Duty  Office,  thereby  shewing  a 
surplus  of  7000^  or  thereabouts,  after  payment  of  the 
debts  and  legacies,  and  they  paid  the  legacy  duty 
thereon. 

Mr.  Pembertonj  for  the  Plaintiff  asked  for  a  decree 
for  immediate  payment  of  the  legacy  bequeathed  to  the 
testator's  daughter. 

Mr.  Treslove  and  Mr.  Hdliettj  contra^  contended  that 
no  order  for  payment  could  be  made  until  the  usual 
accounts  of  the  testator's  estate  had  been  taken. 


The  Master  of  the  Rolls  thought  this  a  sufficient  ad- 
mission of  assets  to  pay  the  remainder  of  the  l^acy,  so 
as  to  entitle  the  Plaintiff,  a  trustee}  to  whom  an  assign- 
ment thereof  had  been  made,  to  an  immediate  decree  for 
payment  of  the  legacy,  without  previously  taking  an 
account  of  the  testator's  estate. 


CASES  IN  CHANCERY.  S97 

1840. 


WILSON  V.  MOUNT.  ^^^^^  ^^  ^o. 


nnHE  question  which  arose  on  this  petition  depended  Bequest  of  a 
on  the  construction  of  the  will  of  Thomas  Fletcher j  Lev  to  Jl.  for 

which  contained  the  foliowinc:  clause :  —  "  Also  I  give  "^  with  re- 

°  ^        mainder  to  B, 

unto  the  said  William  Mounts  John  March  and  Oliver  for  life,  with 

Cromwell^  the  further  sum  of  1000/.,  upon  trust  to  lay  J^^ciiW^^ 

out  and  invest  the  same  in  their  names,  or  in  the  names  of  A.  Uving  at 

or  name  of  the  survivors  or  survivor  of  them,  in  the  ,.    ...!!!?!«Xr 

'  tae  iurvtvor  of 

purchase  of  8  per  cent,  consolidated  Bank  annuities,  A,  and  B,^  to 
and  to  pay  the  interest  thereof,  as  the  same  shall  from  twenty-one, 
time  to  time  become  payable,  unto  my  nephew  Harry  with  benefit  of 
Mount,  or  permit  him  to  receive  the  same  during  his  in  case  of  the 
life:  and  from  and  immediately  after  his  decease,  upon  ^^^  ?m5°^ 

•^  '     '         such  children 

trust  to  pay  the  said  interest  unto  the  present  or  any  future  under  twenty- 
wife  of  the  said  Harry  Mount,  or  permit  her  to  receive  ^^^^^  ^  x, 
the  same  during  her  life;  and  from  and  immediately  if  all  tuck 
after  the  respective  deceases  of  the  said  Harry  Mount  and  ^^^j,  twenty'^ 

of  his  said  present  or  future  wife,  upon  trust  to  pay,  <"»^'    ^-^^^ 

J.  3.,.  .1      ,  .,  .  .  ,      two  children 

assign,  transfer  ana  divide  the  said  1000/.,  or  the  stocks  only,  who  at- 

or  securities  wherein  the  same  shall  be  laid  out  and  tained  twenty- 
one  and  died 

invested,  unto  and  amongst  all  and  eoery  such  child  or  in  AJ%  life^ 
children  of  the  said  Harry  Mount  as  shall  be  living  at  the  chii^e^7°^ 
time  of  the  decease  of  the  survivor  of  them  the  said  Harry  Held,  that  the 
Mount  and  of  such  present  or  future  ii^*  equally,  share  f^ok  effect 
and  share  alike,  and  in  case  there  shall  be  only  one  such 
child,  then  the  whole  to  such  only  child  to  and  for  his 
or  her  own  use  and  benefit,  to  be  paid  and  transferred 
to  him,  her  or  them  respectively,  when  and  as  they  shall 
severally  attain  their  ages  of  twenty-one  years ;   and  in 
case  of  the  death  of  any  such  child  or  children  under 
his,  her  or  their  age  or  ages  of  twenty-one  years,  his, 
her  and  their  respective  part  and  parts  and  shares  shall 
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March  25, 


WHITTLE  V.  KENNING. 


Executors 
paid  some  in- 
terest on  a 
legacy,  and 
about  nine 
years  after  the 
testator's 
death  passed 
their  accounts 
at  the  legacy 
duty  office, 
shewins  a  con- 
siderable re- 
sidue :  Held, 
that  the 
legatee  was 
entitled  to  an 
immediate 
decree  for 
payment  of 
the  legacy, 
without  nrst 
taking  the 
accounts  of 
the  testator's 
estate. 


'T^HE  testator  died  in  1815  having  bequeathed  a 
legacy  of  2000^  to  his  daughter  Anfu  From  his 
death  some  payments  had  been  made  from  time  to  time 
by  the  executors  on  account  of  principal  and  interest  on 
the  legacy,  and  in  1824  the  executors  passed  thdr  ac- 
counts at  the  Legacy  Duty  Office,  thereby  shewing  a 
surplus  of  7000/.  or  thereabouts,  after  payment  of  the 
debts  and  legacies,  and  they  paid  the  legacy  duty 
thereon. 

Mr.  Pembertan^  for  the  Plaintiff  asked  for  a  decree 
for  immediate  payment  of  the  legacy  bequeathed  to  the 
testator's  daughter. 

Mr.  Treslove  and  Mr.  HaUett^  contra,  contended  that 
no  order  for  payment  could  be  made  until  the  usual 
accounts  of  the  testator's  estate  had  been  taken. 


The  Master  of  the  Rolls  thought  this  a  sufficient  ad- 
mission of  assets  to  pay  the  remainder  of  the  legacy,  so 
as  to  entitle  the  Plaintiff,  a  trustee,  to  whom  an  assign- 
ment thereof  had  been  made,  to  an  immediate  decree  for 
payment  of  the  legacy,  without  previously  taking  an 
account  of  the  testator's  estate. 
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WILSON  V.  MOUNT.  ^^'^^^  «6  ^o. 

^T^HE  question  which  arose  on  this  petition  depended  Bequest  of  a 
on  the  construction  of  the  will  of  Thomas  Fletcher^  ^cv  tcT  A  for 

which  contained  the  following  clause :  —  "  Also  I  give  "^  ^jth  re- 

mainder  to  B, 
unto  the  said  WiUiam  Mounts  John  March  and  Oliver  for  life,  with 

Cromwell^  the  further  sum  of  1000/.,  upon  trust  to  lay  JJ"*!^^^® 

out  and  invest  the  same  in  their  names,  or  in  the  names  of  A.  Utnng  at 

or  name  of  the  survivors  or  survivor  of  them,  in  the  ,.    ,,,^Jj'^e 

'  Vie  survtvor  oj 

purchase  of  8  per  cent  consolidated  Bank  annuities,  A,  and  B.^  to 
and  to  pay  the  interest  thereof,  as  the  same  shall  from  twenty-one, 
time  to  time  become  payable,  unto  my  nephew  Harry  with  benefit  of 

Tur      *  •*!.•*  •       *u  J     •        I  •     survivorship 

Mountj  or  permit  him  to  receive  the  same  dunng  bis  in  case  of  the 

life;  and  from  and  immediately  after  his  decease,  upon  ^^~  ?m5°^ 

•^  '     *         such  children 

trust  to  pay  the  said  interest  unto  the  present  or  any  future  under  twenty- 
wife  of  the  said  Harry  Mounts  or  permit  her  to  receive  «|^ow?r  to  X, 
the  same  during  her  life;  and  from  and  immediately  if  all  such 
after  the  respective  deceases  of  the  said  Harry  Mount  and  „„j^^  twenty* 
of  his  said  present  or  future  wife,  upon  trust  to  pay,  ^«*«  A:^^^ 

n  1.  ^.  .  t      1  . 1  .  1  ,      two  children 

assign,  transfer  and" divide  the  said  1000/.,  or  the  stocks  only,  who  at- 

or  securities  wherein  the  same  shall  be  laid  out  and  tained  twenty- 
one  and  died 

invested,  unto  and  amongst  all  and  every  such  child  or  In  A.*%  life- 
children  of  the  said  Harry  Mount  as  shall  be  lixnng  at  the  ^i5re?^°^ 
time  of  the  decease  of  the  survivor  of  them  the  said  Harry  Held,  that  the 
Mount  and  of  such  present  oir  futui^e  iwj/g'*  equally,  share  f^^Q^  effect 
and  share  alike,  and  in  case  there  shall  be  only  one  such 
child,  then  the  whole  to  such  only  child  to  and  for  his 
or  her  own  use  and  benefit,  to  be  paid  and  transferred 
to  him,  her  or  them  respectively,  when  and  as  they  shall 
severally  attain  their  ages  of  twenty-one  years ;   and  in 
case  of  the  death  of  any  such  child  or  children  under 
his,  her  or  their  age  or  ages  of  twenty-one  years,  his, 
her  and  their  respective  part  and  parts  and  shares  shall 
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go  and  be  paid  to  his,  her  and  their  respective  brothers 
and  sisters  equally,  share  and  share  alike,  at  his,  her  or 
their  age  or  ages  of  twenty-one  years.  And  I  direct 
that  the  annual  produce  of  the  part  and  share  of  each 
of  such  children  shall  be  in  the  mean  time  laid  out  and 
applied  in  his,  her  or  their  maintenance  and  education, 
or  otherwise  for  his,  her  or  their  use  and  benefit  at  the 
discretion  of  my  said  trustees.  And  if  all  such  child  or 
children  shall  die  under  that  age^  then  from  and  after  the 
decease  of  the  said  Harry  Mount  and  the  decease  of 
such  present  or  future  wife,  upon  trust  to  pay  and 
transfer  one  moiety  or  half  part  of  the  said  lOOOi.  or  the 
stocks  or  securities  wherein  the  same  shall  be  invested 
and  placed  out  unto  my  said  nephew  William  Mount,  to 
and  for  hb  own  use  and  benefit,  and  to  pay  the  interest 
of  the  other  moiety  or  half  part  thereof,  as  the  same 
shall  from  time  to  time  become  payable  unto  my  niece, 
Mrs.  Jane  Meyrick,  wife  of  John  Francis  Meyrick,  Esq., 
during  her  life,  for  her  own  sole  and  separate  use  and 
benefit ;  and  after  her  decease  to  be  divided  amongst  the 
children  of  the  said  Jane  Meyrick  in  like  manner,  in 
every  respect,  as  I  have  hereinafter  directed  with  respect 
to  the  sum  of  1000/.  next  hereinafter  given  and  be- 
queathed by  me  in  trust  for  her  and  her  children  or 
child.^' 


The  testator  then  gave  to  trustees  the  further  sum  of 
1000/.,  upon  trust  to  invest  and  pay  the  dividends  to  his 
niece,  Mrs.  Jane  Meyrick,  for  her  separate  use  for  life ; 
and  he  proceeded  as  follows :  —  "  And  from  and  after  her 
decease,  I  give  the  said  1000/.  or  the  stocks  or  securities 
wherein  the  same  shall  be  invested,  and  also  the  moiety 
of  the  said  1000/.  hereinbefore  last  mentioned,  in  case 
the  same  shall  in  the  event  hereinbefore  mentioned 
become  payable  or  transferable,  and  the  interest  thereof 
respectively  unto  and  amongst  all  and  every  her  children, 
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to  be  equally  divided  amongst  them,  if  more  than  one, 
share  and  share  alike,  and  if  but  one  such  child,  then  to 
such  only  child,  to  he  paid  and  transferred  to  him,  her 
or  them  respectively  ishen  and  as  they  shall  severally 
attain  their  ages  of  twenfy-one  years,  in  case  the  said 
Jane  Meyrick  shall  be  then  dead,  and  if  not,  then  upon 
her  decease;  and  I  direct  that  the  interest  of  the  part 
or  share  of  each  such  child  or  children  shall  from  time 
to  time,  as  the  same  shall  in  the  discretion  of  my  said 
trustees  amount  to  a  competent  sum,  be  laid  out  and 
invested  in  the  like  securities  to  accumulate  and  be  paid 
or  transferred  to  him,  her  or  them,  at  his,  her  and  their 
said  age  or  ages  of  twenty-one  years ;  and  in  case  of  the 
death  of  any  such  child  or  children  under  the  age  of 
twenty-one  years,  his,  her  and  their  respective  parts 
and  shares  shall  go  and  be  paid  to  his,  her  and  their 
respective  brothers  and  sisters  equally,  share  and  share 
alike ;  and  if  all  such  children  shall  die  tinder  that  age, 
then  from  and  after  the  decease  of  the  said  Jane  Mey^ 
rick,  I  give  the  said  1000/.,  or  the  stocks  or  securities, 
wherein  the  same  and  the  interest  thereof  shall  be 
invested,  and  also  the  said  moiety  or  half-part  of  the 
said  1000/.  before  given  to  the  said  Mrs.  Jane  Meyrick 
and  her  child  or  children  upon  the  event  of  the  death  of 
the  said  Harry  Mount  and  his  wife  and  children  as  here- 
inbefore is  mentioned,  unto  my  said  nephew  William 
Mount  and  my  said  nephew  Harry  Mount,  equally  to  be 
divided  between  them." 


1840. 


Wilson 
Mount* 


Harry  Mount  had  two  children  only,  viz.  Frances, 
who  attained  twenty-one  in  181 1,  and  died  in  18S4 ;  and 
Charlotte,  who  attained  twenty-one  in  1822,  and  died  in 
1826.     They  both  left  issue. 


Harry  Mount  survived  his  wife,  and  died  a  widower 
in  July,  1838;  and  the  question  was  who,  under  these 
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Executors 
paid  some  in- 
terest on  a 
legacy,  and 
about  nine 
years  after  the 
testator's 
death  passed 
their  accounts 
at  the  l^cy 
duty  office, 
shewins  a  con- 
siderable re- 
sidue :  Held, 
that  the 
legatee  was 
entitled  to  an 
immediate 
decree  for 
payment  of 
the  lega<^, 
without  nnt 
taking  the 
accounts  of 
the  testator's 
estate. 


rpHE  tesUtor  died  in  181S  having  bequeathed  a 
legacy  of  2000^  to  his  daughter  Ann.  From  his 
death  some  payments  had  been  made  from  time  to  time 
by  the  executors  on  account  of  principal  and  interest  on 
the  legacy,  and  in  1824  the  executors  passed  thdr  ac- 
counts at  the  Legacy  Duty  Office,  thereby  shewing  a 
surplus  of  7000^  or  thereabouts,  after  payment  of  the 
debts  and  legacies,  and  they  paid  the  legacy  duty 
thereon. 

Mr.  Pembertony  for  the  Plaintiff  asked  for  a  decree 
for  immediate  payment  of  the  legacy  bequeathed  to  the 
testator's  daughter. 

Mr.  Treslove  and  Mr.  HaUett^  contra^  contended  that 
no  order  for  payment  could  be  made  until  the  usual 
accounts  of  the  testator's  estate  had  been  taken. 


The  Master  of  the  Rolls  thought  this  a  sufficient  ad- 
mission of  assets  to  pay  the  remainder  of  the  l^acy,  so 
as  to  entitle  the  Plaintifl^  a  trustee,  to  whom  an  assign- 
ment thereof  had  been  made,  to  an  immediate  decree  for 
payment  of  the  legacy,  without  previously  taking  an 
account  of  the  testator's  estate. 
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WILSON  V.  MOUNT.  -*^^^^*  26.  so. 

^■^HE  question  which  arose  on  this  petition  depended  Bequest  of  a 
on  the  construction  of  the  will  of  Thomas  Fletcher^  ^cv  to*!!,  for 
which  contained  the  following  clause :  —  "  Also  I  give  "*e,  with  re- 
unto  the  said  WiUiam  Mounts  John  March  and  Oliver  for  life,  with  ' 
Cromwellj  the  further  sum  of  1000/.,  upon  trust  to  lay  fu^ljL^^*^ 
out  and  invest  the  same  in  their  names,  or  in  the  names  of  A,  living  at 
or  name  of  the  survivors  or  survivor  of  them,  in  the  [,    ..  I^^f^jCr 

'  tM  iurvtvor  of 

purchase  of  8  per  cent,  consolidated  Bank  annuities,  A.  and  B,,  to 
and  to  pay  the  interest  thereof,  as  the  same  shall  from  twenty-one, 
time  to  time  become  payable,  unto  my  nephew  Harry  with  benefit  of 
Mount,  or  permit  him  to  receive  the  same  during  his  in  case  of  the 

life;  and  from  and  immediately  after  his  decease,  upon  death  of  any 

•^  '     '        such  children 

trust  to  pay  the  said  interest  unto  the  present  or  any  future  under  twenty- 
wife  of  the  said  Harry  Mount,  or  permit  her  to  receive  «,yj'^,^^  t^  x. 
the  same  during  her  life;  and  from  and  immediately  i/alttuch 
after  the  respective  deceases  of  the  said  Harry  Mount  and  ^^^j.  twenty^' 

of  his  said  present  or  future  wife,  upon  trust  to  pay,  <>"*•    ^-^^^ 
\  ,,..,,  .  t  .  1  1      two  children 

assign,  transfer  and"  divide  the  said  1000/.,  or  the  stocks  only,  who  at- 

or  securities  wherein  the  same  shall  be  laid  out  and  ^'"®**  ?^f"7" 

one  and  died 

invested,  unto  and  amongst  all  and  every  such  child  or  In  A.*%  life- 
children  of  the  said  Harry  Mount  as  shall  be  living  at  the  chji^re?^"^ 
time  of  the  decease  of  the  survivor  of  them  the  said  Harry  Held,  that  the 
Mount  and  of  such  present  oi' future  w^j/g-*  equally,  share  f^^j^  effect 
and  share  alike,  and  in  case  there  shall  be  only  one  such 
child,  then  the  whole  to  such  only  child  to  and  for  his 
or  her  own  use  and  benefit,  to  be  paid  and  transferred 
to  him,  her  or  them  respectively,  when  and  as  they  shall 
severally  attain  their  ages  of  twenty-one  years  ;   and  in 
case  of  the  death  of  any  such  child  or  children  under 
his,  her  or  their  age  or  ages  of  twenty-one  years,  his, 
her  and  their  respective  part  and  parts  and  shares  shall 

D  d  3  go 
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go  and  be  pud  to  his,  her  and  their  respectiTe  brothers 
and  sisters  equally,  share  and  share  alike,  at  his,  her  or 
their  age  or  ages  of  twenty-one  years.    And  I  direct 
that  the  annual  produce  of  the  part  and  share  of  each 
of  such  children  shall  be  in  the  mean  time  laid  ont  and 
applied  in  his,  her  or  their  maintenance  and  education, 
or  otherwise  for  his,  her  or  their  use  and  benefit  at  the 
discretion  of  my  said  trustees*    And  if  all  such  child  or 
children  shall  die  under  that  age^  then  from  and  after  the 
decease  of  the  said  Harry  Mount  and  the  decease  of 
such  present  or  future  wife,  upon  trust  to  pay  and 
transfer  one  moiety  ox  half  part  of  the  said  IQQQL  or  the 
stocks  or  securities  wherein  the  same  shall  be  invested 
and  placed  out  unto  my  sidd  nephew  William  Mounts  to 
and  for  hb  own  use  and  benefit,  and  to  pay  the  interest 
of  the  other  moiety  or  half  part  thereof,  as  the  same 
shall  from  time  to  time  become  payable  unto  my  niece, 
Mrs.  Jane  Meyrick^  wife  of  John  Francis  Meyrict^  Esq., 
during  her  life,  for  her  own  sole  and  separate  use  and 
benefit ;  and  after  her  decease  to  be  divided  amongst  the 
children  of  the  said  Jane  Meyrick  in  like  manner,  in 
every  respect,  as  I  have  hereinafter  directed  with  respect 
to  the  sum  of  1000/.  next  hereinafter  given  and  be- 
queathed by  me  in  trust  for  her  and  her  children  or 
child.'' 


The  testator  then  gave  to  trustees  the  further  sum  of 
1000/.,  upon  trust  to  invest  and  pay  the  dividends  to  his 
niece,  Mrs.  Jane  Meyrick j  for  her  separate  use  for  life; 
and  he  proceeded  as  follows :— •  *^  And  from  and  after  her 
decease,  I  give  the  said  1000/.  or  the  stocks  or  securities 
wherein  the  same  shall  be  invested,  and  also  the  moietj 
of  the  said  1000/.  hereinbefore  last  mentioned,  in  case 
the  same  shall  in  the  event  hereinbefore  mentioned 
become  payable  or  transferable,  and  the  interest  thereof 
respectively  unto  and  amongst  all  and  every  her  children^ 

to 
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to  be  equally  divided  amongst  them,  if  more  than  one, 
share  and  share  alike,  and  if  but  one  such  child,  then  to 
such  only  child,  to  he  paid  and  transferred  to  him,  her 
or  them  respectively  'ohen  and  as  they  shall  severally 
attain  their  ages  of  tmenfyone  yearsj  in  case  the  said 
Jane  Meyrick  shall  be  then  dead,  and  if  not,  then  upon 
her  decease;  and  I  direct  that  the  interest  of  the  part 
or  share  of  each  such  child  or  children  shall  from  time 
to  time,  as  the  same  shall  in  the  discretion  of  my  said 
trustees  amount  to  a  competent  sum,  be  laid  out  and 
invested  in  the  like  securities  to  accumulate  and  be  paid 
or  transferred  to  him,  her  or  them,  at  his,  her  and  their 
said  age  or  ages  of  twenty-one  years ;  and  in  case  of  the 
death  of  any  such  child  or  children  under  the  age  of 
twenty-one  years,  his,  her  and  their  respective  parts 
and  shares  shall  go  and  be  paid  to  his,  her  and  their 
respective  brothers  and  sisters  equally,  share  and  share 
alike ;  and  if  aU  such  children  shall  die  under  that  age^ 
then  from  and  after  the  decease  of  the  said  Jane  Mey^ 
riek^  I  give  the  said  1000/.,  or  the  stocks  or  securities, 
wherein  the  same  and  the  interest  thereof  shall  be 
invested,  and  also  the  said  moiety  or  half-part  of  the 
said  1000/.  before  given  to  the  said  Mrs.  Jane  Meyrick 
and  her  chUd  or  children  upon  the  event  of  the  death  of 
the  said  Harry  Mount  and  his  wife  and  children  as  here- 
inbefore is  mentioned,  unto  my  said  nephew  William 
Mount  and  my  said  nephew  Harry  Mounts  equally  to  be 
divided  between  them." 


1840. 


Wilson 
Mount. 


Harry  Mount  had  two  children  only,  viz.  TranceSy 
who  attained  twenty-one  in  181 1,  and  died  in  1834 ;  and 
Charlotte^  who  attained  twenty-one  in  1822,  and  died  in 
1826.     They  both  left  issue. 


Harry  Mount  survived  his  wife,  and  died  a  widower 
in  Jub/i  1838;  and  the  question  was  who,  under  these 

D  d  ^  circumstances. 
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circumstances,  was  now  entitled  to  the  first-meDtioned 
1000/. 

Mr.  TUnney  and  Mr.  James  Parker^  for  the  petition- 
ers, the  residuary  legatees,  contended,  that  as  the  event 
had  not  happened  on  which  the  gift  over  was  to  take 
effect,  viz.  as  all  the  children  did  not  die  under  twenty- 
one,  the  gift  over  failed ;  and  that  the  fund  was  now  un- 
disposed of  and  belonged  to  the  residuary  I^atees. 
lliey  cited  Doe  v.  Brabant  (a),  CaUhopye  v.  Gaugh  {b\ 
Doe  V.  Shipphard.  (r) 

Mr.  G.  RichardSi  for  parties  representing  the  daugh- 
ters, contended  that  under  the  general  intention  of  the 
testator  they  were  entitled.  He  cited  Hcpe  v.  Lord 
Clifden  ((f),  Mocatia  v.  Linda,  {e) 

Mr.  George  Turner  and  Mr.  BarlaWf  for  the  repre- 
sentatives of  William  Mount  and  Thomas  Met/rich  the 
parties  entitled  under  the  gift  over,  contended  that  the 
gift  over  was  intended  to  take  effect  on  failure  of  the  pre- 
vious gift  to  the  children  of  Harry  Mount.  That  this 
case  was  like  Mackinnon  v.  Sewell  (g),  which  was  a  gift 
to  Caroline  for  life,  with  remainder  to  her  daughter 
Lydia  for  life,  if  she  should  survive  Caroline  and  live  to 
attain  twenty-one,  and  if  not,  then  to  such  other 
children  of  Caroline  as  should  be  living  at  their  mother's 
decease  and  should  attain  twenty-one;  and  if  all  such 
other  children  should  die  under  twenty-one,  then  over. 
Caroline  survived  all  her  children,  but  one  had  attained 
twenty-one;    it  was  held,    nevertheless,   by  the  Vice 

Chancellor, 

{a)  5  Bro,  C,   C,  593.,   and  (^O  6  Ves,  498. 

4  Term  R.  706.  (e)  9  Simtm^  56. 

(6)  3  Bro.  C.  C.  395.  n.,  and  (g)  5  Sim.  78.,  and  2  Jly/.  i 

4  Term  R.  707.  n.  JT.  202. 

(c)  1  Doug.  75. 
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Chancellor,  and  afterwards  by  the  Lord  Chancellor,  on 
appeal,  that  the  gift  over  took  effect. 

That  if  there  had  been  no  child,  the  gift  over  would 
have  taken  effect,  Alton  v.  Brooks  (a) ;  they  also  cited 
Gaooer  v.  Grosvenor  (J),  Larocke  v.  Davis  (c),  Tawnej/  v. 
Ward,  {d) 

The  Master  of  the  Rolls. 

I  cannot  decide  this  case  without  first  looking  into  the 
case  of  Mackinnon  v.  Sewell,  There  now  exists  a  state  of 
things  which  was  not  contemplated  by  the  testator  when 
he  made  his  will,  for  otherwise  he  would,  in  all  proba- 
bility, have  provided  for  the  children  of  the  children, 
and  would  have  used  proper  words  for  that  purpose. 
He  has  given  a  fund,  in  trust  to  pay  the  interest  to  Harry 
Mount  for  life,  and  then  to  his  wife  for  life,  and  after 
the  death  of  the  survivor  to  transfer  the  1000/.  amongst 
all  and  every  such  children  as  should  be  living  at  the 
time  of  the  decease  of  the  survivor  of  Harry  Mount 
and  his  wife.  This  confines  the  gift  to  such  children  as 
should  be  living  at  the  death  of  the  survivor;  for  in  case 
of  the  death  of  any  such  child  under  twenty-one,  his 
share  is  to  be  paid  to  his  brothers  and  sisters;  Mr. 
Richard^s  clients  are  therefore  excluded;  and  the  ques- 
tion which  remains  is,  whetlier  the  gift  over  in  the  event 
of  all  such  children  dying  under  twenty-one  takes  effect, 
all  the  children  having,  in  fact,  attained  twenty-one,  but 
having  died  in  the  lifetime  of  their  father.  Are  the  words 
to  be  taken  according  to  their  strict  meaning  or  not? 


The  Master  of  the  Rolls. 

Since  the  petition  was  heard,  I  have  taken  an  oppor- 
tunity of  reading  the  case  of  Mackinnon  v.  SeweU  (^), 

and 

(a)  7  Sinu  204.  (d)  1  Beavan,  563. 

lb)  S  Mad.  357.  (e)  2  MyL  ^  K.  203. 

(c)  3  r.  *C<rf.  6l2»n. 
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and  it  appears  that  the  words  of  the  wR  in  that  case 
are  of  the  same  meaning  and  import  as  the  words  of 
the  will  in  this  case ;  it  was,  indeed,  admitted  that  the 
literal  meaning  of  the  words  is  the  same  in  both  cases, 
and  the  only  difference  suggested  was,  that  in  this  case 
the  gift  b  of  a  pecuniary  legacy,  whilst  in  Mackin- 
non  V.  SeweU  the  gift  was  of  a  residuary  estate ;  but  I  do 
not  find  that  the  judgment  in  Mackinnon  y.  Sewdl  was 
in  any  degree  founded  on  the  circumstance  that  the  gift 
was  residuary,  and  I  cannot  think  that  a  different  effect 
and  operation  ought  to  be  given  to  words  so  similar, 
merely  on  the  ground  that  the  gift  is  not  residuary. 


I  am  therefore  of  opinion  that  the  case  of  Mackimum 
V.  Setoell  governs  the  present,  and  that  upon  the  true 
construction  of  the  will,  in  the  events  which  have  hap- 
pened, the  gift  over,  as  to  one  moiety  in  favour  of 
William  MourUj  and  as  to  the  other  moiety  in  favour  of 
Jane  Meyrick  and  her  children,  takes  effect,  and  coDse- 
quently  that  the  prayer  of  this  petition  cannot  be  granted. 


EXTRACT   OF   ORDER. 


Pay  the  costs,  and  let  one  moiety  of  the  residue  of  the  fond  be 
transferred  to  the  legal  personal  representative  of  WHiiam  Mimnif 
and  the  other  moiety  to  the  legal  personal  representatives  o^Themat 
Meyrick, 
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WIGGINS  V.  PEPPIN.  „  1837. 

27^c.  19.83. 
1859. 

A    BILL  had  been  filed  to  which  a  trustee  had  been      June  24. 

^^'  made  a  Defendant ;  he  died  before  answering  the      .  .  "^ 

bill,  and  a  common  bill  of  revivor  was  thereupon  filed  several  amwer 

against  his  executors,  William  Clarke  and  Lydia  Sprigssj  ^^^  ^^'  J^® 
,  «•  A    00      p^fsons.  by  a 

in  which  no  accounts  were  prayed.     William  Clarke  solicitor  faav- 
alone,  without  any  authority  fi-om  I^dia  Spriggs,  gave  ^^^^oueonly, 

directions  to  Messrs.  D.  and  A,j  solicitors,  to  do  what  will  not  be 

/.     .r  1.        •     a1-        -1.  ordered  to  be 

was  necessary  for  the  executors  m  the  suit  taken  off  the 

file  on  the 
application  of 
Some  time  afterwards  Li/dia  Spriggs  and   William  one  party  in 

Clarke  gave  a  retainer  in  writing  to  another  solicitor,  the  other. 
Mr.  V^  but  Messrs.  D.  and  A^  acting  under  the  pre-    J^^  retoiner 
vious  authority,  proceeded  to  enter  an  appearance  for  need  not  be 
WaUam  Clarke  and  Lifdia  Spriggs,  and  filed  their  joint  J h^'Jf  "g^te* 

and  separate  answer,  without  oath  or  signature.  taking  that 

precaution^ 
and  his  re- 

A  motion  was  now  made,  on  behalf  of  Lydia  &mggs  ^°^  being 

^^     afterwardft 
alone,  to  take  off  the  file  a  parchment  writing  purport-  ouestioned, 

ini;  to  be  the  joint  and  several  answer  of  William  Clarke  ^f^  }^  ^ 

o  J  ^  thing  but  as- 

and  Lydia  Spriggs.  sertion  against 

assertion,  he 
must  bear  the 

Mr.  PemberUm  and  Mr.  G.  L.  Bussellj  in  support  of  costs  of  the 

,  risk  he  thus 

the  motion.  undertakes. 

A  motion 
for  the  tax- 
Mr.  BetheUj  contra.  ation  of  a  so- 
licitor's billy 
with  special 
The  directions  to 
disallow  the 
costs  of  certain  proceedings  alleged  to  have  been  improperly  taken  by  the  solicitor, 
or  with  a  qualification  that  the  taxation  was  to  be  ot  the  costs  of  such  proceed! nes 
only  as  had  been  properly  incurred,  refused,  as  such  objections  may  be  taken  ad- 
vantage of  under  the  common  order  for  a  taxation. 
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The  Master  of  the  Rolls. 

With  reference  to  WiUiam  Clarke^  who  has  answered 
jointly  with  Lydia  SpriggSf  it  is  necessary  to  consider 
the  terms  of  the  order  proper  to  be  made. 

I  am,  however,  of  opinion  that  a  solicitor  has  not, 
without  authority,  a  right  to  enter  an  appearance  or  put 
in  an  answer  for  an  individual. 

The  circumstances  of  this  case  are  really  extremely 
simple :  [his  Lordship  stated  the  above  circumstances]. 

A  considerable  time  after  William  Clarke  had  given 
the  directions  to  Messrs.  D*  and  A^  Lydia  Sprtggs  and 
William  Clarke  gave  a  retainer  in  writing  to  Mr.  F., 
another  solicitor,  to  attend  to  their  interests  in  this 
cause ;  but  notwithstanding  this  retainer  in  writing  given 
to  another  solicitor,  Messrs.  D.  and  A.^  acting  on  the 
supposed  authority  which  they  had  received  from  WU^ 
Ham  Clarke^  the  brother,  proceeded  to  enter  an  ap- 
pearance, not  for  him  only,  but  for  Lydia  Spriggs^  from 
whom  they  had  no  direct  authority,  and  as  to  the  sup- 
posed authority  from  whom,  they  solely  trusted  to  Wit- 
Ham  Clarke.  They  not  only  entered  an  appearance  for 
her,  but  they  took  on  themselves  to  file  a  joint  and 
several  answer  for  her  and  William  Clarke. 


I  believe  it  has  been  decided  more  than  once,  that  it 
is  not  necessary  that  an  authority  given  to  a  solicitor 
should  be  in  writing  (a) ;  further,  it  has  been  said  — 
that  it  is  the  duty  of  the  solicitor  to  take  care  that 
he  has  sufficient  evidence  of  the  authority ;  and  if  he 
neglects  the  precaution  of  obtaining  it  in  writing,  and 
his  authority  is  afterwards  challenged,  he  will,  for  want 

of 

(a)  Lord  v.  Kelleti,  2  Afyl,  ^  K.U 
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of  written  evidence,  be  treated  as  if  ^e  had  no  authority        18S9. 
at  all;  I  think  the  cases  go  to  that  length* 

Then  bow  is  it  in  this  case?  The  solicitors  have  no 
authority  whatever,  they  never  had  any  communication 
with  this  lady,  and  they  have  trusted  wholly  to  her  bro- 
ther. She  denies  that  she  ever  gave  any  such  authority, 
and  has  given  a  retainer  in  writing  to  another  solicitor; 
Messrs.  Z).  and  ^.,  in  consequence  of  not  using  proper 
precaution,  have  filed  an  answer  and  have  incurred 
expenses  without  any  authority  from  her. 

Then  comes  the  question,  whether  a  solicitor  has  a 
right,  without  any  authority  from  or  communication  with 
the  party,  to  appear  for  him  in  the  cause,  to  take  upon 
himself  to  say  that  an  answer  without  oath  or  signature 
may  be  safely  put  in,  and  accordingly  to  put  in  such 
answer.  It  would,  I  think,  be  very  improper  to  afibrd 
any  countenance  to  such  a  proceeding. 

I  have  no  doubt  on  the  merits  of  this  case,  but  I 
shall  consider  the  terms  of  the  order,  so  far  as  respects 
the  interest  of  William  Clarke.  1  desire,  for  my  own 
satisfaction,  to  look  into  the  authorities  that  bear  on  this 
subject 


The  Master  of  the  Rolls.  1857. 

Dec.  2^. 

I  have  looked  at  the  authorities,  and  they  entirely 

bear  out  the  opinion  I  expressed  the  other  day,  that  if 

an  author!^  be  not  given  in  writing,  and  the  authority 

is  denied,  and  there  is  nothing  but  assertion  against 

assertion,  the  solicitor  must  bear  the  costs  of  the  risk 

he  thus  undertakes  {a) ;  at  the  same  time  there  may  be 

subsequent 
(a)  See  Wright  v.  Castle,  5  Mer.  12. 
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1839.  subsequent  conduct,  from  which  an  acquiescence  may 
be  inferred,  and  that  will  make  a  difference.  There  is 
nothing  of  that  description  here,  and  if  this  motion  had 
been  reguhirly  brought  on,  I  should  haye  no  doubt  as  to 
the  order  to  be  made,  to  take  off  the  file  a  parchment 
writing  purporting  to  be  the  joint  and  seyeral  answer  of 
William  Clarke  and  L^dia  Spriggs;  it  is  impossible^ 
however,  to  do  that  in  the  absence  of  WiUiam  Clarke^ 
and  WiUiam  Clarke  not  being  served  in  the  regular 
way,  I  am  afraid  I  cannot,  in  the  present  state  of  things, 
make  any  order :  I  cannot  in  his  absence  do  that  which 
I  am  asked  to  do. 


Lydia  Spriggs  subsequently  discharged  Mr.  F.  and 
retained  Messrs.  Z).  and  A^  in  the  suit;  the  motion  was 
not  therefore  prosecuted.  Mr.  V.  having  delivered  his 
bill  of  costs  to  La/dia  Spriggs  for  these  proceedings 
amounting  to  88/.,  commenced  an  action  for  the  amount, 
and  arrested  her. 

A  motion  was  afterwards  made  on  her  behalf  before 
the  Lord  Chancellor,  to  restrain  proceedings  in  the 
action.  His  Lordship,  however,  refused  the  applies^ 
tion. 


June  24.  It  was  now  moved,  before  the  Master  of  the  Rolls, 

on  behalf  of  the  Defendant,  Lofdia  Spriggs^  that  it  might 
be  referred  to  one  of  the  Masters  of  this  Court  to  tax 
the  bill  of  costs  amounting  to  SSL  35.  9d,  delivered  by 
Mr.  r,  to  her,  other  than  and  except  the  costs  of  certain 
proceedings  mentioned  in  the  notice  of  motion,  which  it 
was  prayed  might  be  wholly  disallowed ;  or  otherwise 
that  the  Master  might  tax  the  costs  of  all  the  proceed* 
ings  which  had  been  properly  taken  on  behalf  of  the 

Defendant 
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Defendant  Lifdia  SpriggSj  and  that  Mr.  V.  might  be  re*-        18S9. 

strained  from  all  proceedings  in  the  action  at  law  brought     ^J^]^ 

by  him  against  Lvdia  Spriggs.  v. 

Pefpin. 

Mr.  BetheU^  in  support  of  the  motion,  contended, 
that  this  lady  ought  to  be  relieved  from  the  costs  of  a 
proceeding  quite  unwarranted,  which,  from  the  com- 
mencement, it  must  have  been  apparent  would  terminate 
unsuccessfully,  and  from  which  she  could  not  by  pos- 
sibility have  derived  any  benefit. 

Mr.  Pemberion  and ,  Mr.  G.  L.  Bussellj  contri^  con- 
tended that  the  retainer  having  been  proved,  Lydia 
Spriggs  was  entitled  to  the  common  order  for  taxation 
only;  that  no  special  directions  could  now  be  given 
to  the  Master  to  proceed  in  any  other  than  the  ordinary 
mode  in  the  taxation  of  the  bill  of  costs ;  and  that  under 
the  common  order,  the  Master  would  take  notice  of  all 
objections. 


The  Master  of  the  Rolls.  J^Sf  i^- 

Lofdia  Spriggs  having  retained  and  employed  Mr.  V. 
as  her  solicitor,  and  Mr.  V.  having  delivered  his  bill  of 
costs,  she  is  entitled  to  the  common  order  for  taxation 
of  the  bill,  on  the  usual  terms.    The  question  is,  whe- 
ther she  is  entitled  to  any  other  or  difierent  order. 

Lofdia  Spriggs  and  her  brother,  a  Mr.  Clarke,  were  De- 
fendants to  a  bill  of  revivor :  Mr.  Clarke^  as  La/dia  Spriggs 
has  sworn,  without  her  authority,  employed  Messrs.  D. 
and  A.J  as  solicitors,  to  act  for  both ;  and  those  gentle- 
men thereupon  appeared  and  put  in  an  answer  for  both, 
without  oath  or  signature.  Ij/dia  S/priggSt  however, 
thought  fit,  or  was  induced,  not  to  acquiesce  in  that 
proceeding ;  and  on  the  suggestion,  as  it  seems,  of  Mr. 

Shuttlewarthj 
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ShutUeworth^  she  retained  and  appointed  Mr.  J^.  to  act 
for  her ;  he  did  so,  and  adopted  proceedings  on  her 
behalf^*  to  have  the  answer  put  in  for  herself  and 
her  brother  taken  off  the  file.  Before  these  proceed- 
ings were  brought  to  a  close,  she  dismissed  Mr.  V^  and 
thought  fit,  or  was  induced,  to  employ  the  solicitors  who 
were  first  engaged  on  her  behalf  by  her  brother. 


Mr.  F.'s  bill  was  mcarred  in  these  proceedings,  and 
she  now  desires  that  the  reference  for  taxation  may  be 
accompanied  by  a  disallowance  of  the  greatest  part  of 
the  bill,  or  by  a  qualification,  that  tlie  taxation  is  to  be 
of  the  costs  of  such  proceedings  only  as  have  beoi 
properly  incurred. 


It  appears,  from  the  facts  stated  in  (he  affidavit,  that 
the  case  of  Ijfdia  Spriggs  is  a  very  unfortunate  one: 
she  has  been  led  into  an  expense  which  turns  out  to 
be  entirely  useless,  and  was  probably  led  into  it  by  the 
competition  of  two  solicitors,  who,  after  all  that  has 
passed,  would  have  done  well  to  unite  their  endeavours 
to  save  her  harmless ;  but  the  case  is  clear  that  she 
retained  Mr.  j^.,  and  by  two  affidavits,  one  made  in 
July  and  the  other  in  Ncvember  last,  she  recognises  the 
retainer,  and  insists  upon  his  being  her  solicitor ;  and 
when  he  has  thus  acted  under  her  authority,  thus  so- 
lemnly recognbed  and  confirmed,  and  in  the  absence  of 
any  fraud,  the  question  is,  whether  there  ought  to  be 
any  special  direction  or  qualification  in  the  order  for 
taxation,  and  I  think  that  there  ought  not  (a) 


(a)  An  appeal  was  presented 
to  the  Lord  Chancellor^  who, 
having  ascertained  the  practice 
to  be,  that  the  masters,  under 
the  common  order  for  taxation, 


would  take  into  their  consider- 
ation the  olijections  here  com- 
plained of,  affirmed  the  order  of 
the  Master  of  the  Rolls. 
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JOHNSON  V.  WOODS.  Feb.  26. 29. 

^■^HE  testator  in  this  cause,  by  his  will  dated  in  1832,  A  testator 
gave,  devised,  and  bequeathed  all  his  real  and  per-  f  ^^  penonal 

sonal  estate  whatsoever  and  wheresoever  to  the  Defend-  «*^'®  ^^  ^™s- 

tees,  upon 

ant  Woods  and  two  other  trustees,  upon  trust,  with  all  trust  with  all 
convenient  speed  after  his  death,  to  dispose  of  all  his  5p°^°|^°' 
freehold  and  leasehold  estates  and  premises,  with  the  vert  into 
appurtenances ;  and  also  to  sell  and  convert  into  money,  h€°dSected 
except  as  was  thereinafter  excepted,  all  such  part  of  them,  at  the 
his  personal  estate  and  e£Pects  as  should  not  consist  months  after 

of  money;    and  he  directed  his  executors   to  stand  hi» decease, to 

"  .  .       invest  the  sum 

and  be  possessed  of  and  hold   the  monies  to  arise  of6oo/.outof 

or  be  gotten  by  the  means  aforesaid  or  otherwise  under  ^^'^'^^^^ 

or  by  virtue  of  that  his  will,   in   trust  in   the   first  for  a  charity; 

place  to  satisfy  his  debts,  funeral  and  testamentary  ex-  ^ected  them 

penses,  and  certain  leiracies;  and  he  directed  that  his  at  the  end  of 

twelve  months 
trustees  *^  should,  at  the  end  of  twelve  months  next  after  after  his  de- 

his  decease,  invest  the  sum  of  600/.  out  of  his  personal  ^®*'®'  (aUhit 

.  f,      ^     property  being 

estate  in  the  purchase  of  parliamentary  stocks  or  funds  personal,)  to 
of  Great  Britain^  or  upon  real  or  other  security,  at  ^^^  \^ 
interest,  with  full  power  to  vary  or  change  the  same  other  chari- 
funds  and  securities,  at  their  discretion,  for  the  general  ^^^{^y  ^^^ 
irood  and  benefit,  but  without  impeachment  of  waste,  sold:  Held, 

°  .  ...  ,      that  the  eoc/. 

upon  the  trusts  thereinafter  mentioned,  that  is  to  say,  in  was  not  pav- 

trust  to  pay  the  interest,  dividends,  and  other  proceeds  *^'®  ^e' - 

of  the  funds  and  securities  upon  which  the  said  sum  of  sonalur,  but 

600/.  should  be  so  invested,  &c.  unto  his  wife  for  her  j^{j^^  ^^^^ . 

life,  or  during  her  widowhood,  and  at  the  death  or  and  that  this 

.         gift,  and  the 
marriage  ^ift  of  the  re- 
sidue were  rendered  void  by  the  Mortmain  Act,  in  the  proportion  which  the  realty 
bore  to  the  personalty;  Held  also,  that  the  realty  was  not  converted  to  all  intents, 
so  as  to  entitle  the  next  of  kin  to  the  fund  released  in  consequence  of  the  invalidity 
of  the  gift  of  the  real  estate  to  charity. 
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Johnson 

V. 

Woods. 


marriage  again  of  his  wife,  in  tmst  to  pay,  assign, 
transfer,  and  assure  the  said  sum  of  600/.  and  the  funds 
and  securities  whereupon  the  same  might  be  placed  or 
invested  "  unto  certain  trustees,  upon  trust  '*  to  pay  the 
income  thereof  unto  the  minister  for  the  time  bdng  of 
the  dbsenting  chapel  at  Bainford^  so  long  as  he  should 
preach  agreeable  to  the  Thirty-nine  Articles  of  the  Church 
of  England^  and  teach  the  Assembly's  Catechism  ; "  in 
default  thereof  he  directed  the  trustees  to  expend  the 
income  of  the  funds  in  the  purchase  of  linen  and  woollen 
cloth  for  the  poor  of  Bainfbrd.  And  he  also  directed 
that  his  trustees  should,  at  the  end  of  twelve  months 
next  after  his  decease,  aU  his  property  being  personal^ 
pay,  lay  out,  and  expend,  invest,  and  dispose  of  all  the 
rest,  residue,  and  remainder  of  his  personal  estate  and 
effects  whatsoever  (save  and  except  what  was  therein- 
before mentioned  and  disposed  of)  into  two  equal 
moieties  or  shares,  and  invest  one  moiety  in  the  par- 
liamentary stocks  or  funds  of  Great  Britain^  or  upon 
real  or  other  security  at  interest,  with  full  power  to  vary 
the  same,  in  trust  to  pay  one  equal  half  part  of  the 
residue  as  aforesaid  unto  certain  trustees,  in  trust  to  lay 
out  the  income  thereof  in  the  purchase  of  good  and 
sufficient  and  warm  bed-clothing,  in  quilts,  blankets, 
and  sheets,  and  distribute  the  same  amongst  the  poor  of 
Mainfbrd.  The  testator  then  "  directed  his  trustees  to 
invest  the  other  moiety  or  share  of  the  rest  and  residue 
in  parliamentary  funds,  or  upon  real  or  other  securities, 
and  assign  the  same  to  trustees ;  and  he  directed  the 
income  thereof  to  be  paid  into  the  proper  funds  of  the 
Foreign  Missionary  Society." 

The  testator  died  shortly  after  making  his  will,  and 
all  his  estate,  whether  real  or  personal,  not  consisting 
of  money,  had  been  since  converted  into  money. 

The 


CASES  IN  CHANCERY.  411 

The  bill,  which  was  filed  by  some  of  the  next  of  kin  1840. 
of  the  testator,  prayed  a  declaration,  that  the  gift  of 
600/.  and  of  the  residue  was  void : — that  the  real  estate 
of  the  testator  had  been  converted  into  personalty  by 
his  will,  and  was  distributable  among  the  testator's  next 
of  kin,  and  for  the  usual  accounts. 

Accounts  and  enquiries  were  directed  at  the  original 
hearing,  and  the  cause  coming  on  for  further  directbns 
upon  the  Master^s  report, 

Mr.  KindersUjf  and  Mr.  Walker^  for  the  Plainti£fSi, 
contended,  that  the  gifts  to  chari^  were  void  under  the 
Mortmain  Act,  as  regarded  the  real  estate ;  that  there 
was  a  conversion  of  the  real  estate  into  personalty,  and 
that  the  next  of  kin  were  entitled  to  the  portion  re- 
leased by  the  invalidity  of  the  gift  to  charity.  They  cited 
as  to  the  costs  Boberis  v.  Walker  (a),  and  as  to  con- 
version Durour  v.  Motteux  (i).  Green  v.  Jackson  (c), 
Phillips  V.  Phillips  (d),  Jmphlett  v.  Parke,  {e) 

Mr.  Treslaoe  and  Mr.  5.  Sharpen  for  the  widow,  cited ' 
Mallabar  v.  Mallabar.  {g) 

Mr.  Tinney  and  Mr.  Keencj  for  the  other  next  of  kin. 

Mr.  G.  Richards^  for  the  heir-at-law,  contended  that 

the  conversion  was  limited  to  the  purposes  for  which  the 

real^,  when  converted,  was  intended  to  be  applied;  that 

by  the  failure  of  those  purposes,  the  apportioned  part  of 

the  realty  belonged  to  the  heir-at-law ;  Ackroydw*  Smiths 

son  (h).    As  to  costs  he  cited  Patc^  v.  The  Archbishop  of 

Canterbury  (f ),  Bootle  v.  Blundell.  (k) 

Mr. 

{a)  1  Rust,  i  MyU  752.  {g)  Ca.  Temp.  Talbot,  78. 

(b)  1  Vet.  sen.  S20.  (A)  1  B.  C.  C.  505. 

(c)  2  Ruu.  4-  Mifl.  238.  (t)  14  Vet.  364.,  and  1  Rutt. 

(d)  1  Myl.  4-  K.  649.  4*  MyL  759.  n.  i 
{e)  2  Rum.  i  MyU  221.  (i(r)  i  Mer.  195. 
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1840.  ^  Mr.  Spence  and  Mr.  Chapman^  for  the  legatees  of 
600L,  contended  that  the  gift  was  perfectly  valid »  as  the 
testator  had  directed  it  to  be  invested  *<  out  of  bis  per- 
sonal estate.''    They  cited  Dixon  r.  Dawson,  (a) 

Mr.  Wrca/f  for  the  Attorney-GeneraL 

Mr.  Ellisj  for  the  trustees  of  the  Rainford  ChapeL 

Mr.  Pemberton  and  Mr.  Blower^  for  the  London  Mis- 
sionary Society. 

Mr.  Bomtlfyf  for  the  executors. 

Mr.  Kinderdet/y  in  reply. 

The  Master  rfthe  Rolls. 

In  this  case,  as  in  all  other  cases  of  the  like  kind,  the 
difficulty  is  to  apply  a  general  rule  to  a  particular  case. 

I  apprehend  it  to  be  clearly  settled,  that  where  a 
testator  devises  land  to  be  sold,  and  directs  the  pro- 
duce of  the  sale  to  be  applied  to  purposes  which  do  not 
exhaust  the  whole  beneficial  interest,  the  interest  which 
is  not  exhausted  belongs  to  the  heir.  Moreover,  it  is  a 
rule,  that  the  heir  is  not  to  be  excluded  by  the  fact  of 
an  actual  conversion  of  the  real  estate  into  money,  but 
only  by  the  disposition  which  the  testator  has  made  of 
the  money  which  constitutes  the  unexhausted  beneficial 
interest.  So  where  a  testator,  having  devised  his  real 
estate  to  be  sold,  has  mixed  the  produce  with  the  per- 
sonal estate,  and  has  given  the  combined  fund  for  pur- 
poses which  do  not  exhaust  the  whole  beneficial  interest, 
in  that  case,  again,  so  much  of  the  fund  remaining  un- 
disposed of  or  unexhausted,  as  consbts  of  the  produce 

of 
(a)  S  iSr.  4-  SU  597. 
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of  the  real  estate,  belongs  to  the  heir,-—  in  other  words,        1840. 
as  was  said  by  Lord  Bosfyrif  where  the  Court  has  no 
direction  from  the  testator  how  the  money  arising  from      "    v. 
any  part  of  his  real  estate  shall  go,  it  rests  with  the       ^^^^' 
heir-aulaw;  the  consequence  is,  that  in  every  case  of 
this  kind  the  Court  must  look  to  the  disposition  which, 
the  testator  has  made  by  his  will,  of  the  unexhausted 
interest  arising  from  his  real  estate. 

It  is  undoubtedly  practicable  for  a  testator  to  say 
that  his  real  estate  shall  be  sold,  and  that  the  produce 
ahall  go  to  such  persons  as  by  law  are  entitled  to  his  per- 
sonal estate ;  not  only  may  a  testator  say  that  directly, 
but  he  may  use  expressions  in  his  will  which,  without 
directly  stating  it,  lead  to  the  same  conclusion.  When, 
therefore,  it  can  be  ascertained  that  the  testator  intended 
that  the  produce  of  his  real  estate  should,  to  all  intents 
and  purposes,  be  treated  as  personal  estate  possessed  by 
him  at  the  time  of  his  death,  so  as  to  devolve  upon  the 
persons  entitled  to  his  personal  estate,  the  Court' will 
give  effect  to  that  intention ;  and  in  all  cases  of  this 
description,  the  question  is,  whether  that  intention  is 
directly  e;cpressed,  or  must  be  necessarily  inferred  from 
the  words  used  in  the  will. 

In  the  present  case  the  testator  has  made  one  common 
fund,  consisting  of  the  produce  of  the  real  estate,  the 
leaseholds,  and  all  the  other  monies  which  the  executors 
might  get  in  under  the  authority  of  the  will.  They 
are  to  hold,  after  satisfying  certain  previous  trusts, 
^*  upon  further  trust  that  they  do  and  shall,  at  the  end 
of  twelve  months  next  after  his  decease,  (all  bis  property 
being  personal,)  pay,  lay  out,  expend,  and  invest,  aod 
dispose  of  all  the  rest,  residue,  and  remainder  of  his 
personal  estate  and  effects  whatsoever,"  upon  certain 
charitable  purposes,  which  he  mentions. 

Ee  S  These 
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1840*  These  charitable  purposes  fiul,  so  far  as  the  fimd 

arises  from  the  real  estate,  or  from  any  other  part  of  the 
testator's  property  than  the  pure  personalty ;  the  ch»- 
ritable  purposes  fiuling,  there  is,  therefore,  no  disposition 
of  that  part  of  the  residue,  which,  by  direct  words,  takes 
it  From  the  heir;  and  the  question  then  is,  whether  there 
are  any  expressions  which  have  the  effect  of  making  the 
Iff  hole  fund,  or  the  whole  of  the  testator's  real  and  per- 
sonal property,  personal  estate  at  the  time  of  his  death,  so 
as  to  exclude  the  heir.  I  think  it  evident  that  the  testa* 
tor  himself  calls  it "  personal  estate,''  not  for  the  purpose 
of  addmg  it  to  any  personal  estate  otherwise  disposed  of 
by  his  will,  but  merely  for  the  purposes  of  distribution 
amongst  the  several  charities,  he  considering,  as  he  ex- 
presses it,  his  property  as  being  personal  at  a  certain 
time  when  the  sales  have  been  effected,  namely,  twelve 
months  after  his  decease*  Am  I  then  really  to  consider 
this  mode  of  mentioning  the  mixed  fund  as  **  personal 
estate,"  as  amounting  to  a  direction  in  the  will,  that  the 
real  estate  should  be  sold,  and  the  monies  to  arise  by 
the  sale  should  be  treated  and  considered  as  part  of 
the  testator's  personal  estate  ?  I  am  of  opinion,  that  I 
cannot  consider  the  words  *^  personal  estate,"  which 
occur  in  two  places  in  this  will,  as  words  which  lead  to 
the  conclusion  that  the  testator  intended  his  whole  pro- 
perty to  be  treated  as  personalty  at  the  time  of  his 
death,  so  as  to  go  to  the  persons  who  would  be  entitled 
to  the  undisposed  of  personal  estate.  It  is  clear  it  was 
his  intention,  and  his  wish  to  have  his  real  estate  con- 
verted into  personal  estate,  in  order  merely  to  have  it 
applied  to  the  purposes  of  his  will,  and  which  purposes, 
so  far  as  they  are  charitable  and  affect  the  real  estate^  fail. 
I  am  of  opinion,  therefore,  that  the  heir  is  entitled  to 
so  much  of  the  residue  of  the  mixed  fund  as  has  arisen 
from  the  sale  of  the  real  estate. 

« 
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Another  question  has  been  raised  with  respect  to  the 
legacy  of  600/.,  which  the  testator  directed  his  trustees 
to  invest,  at  the  end  of  twelve  months  next  after  his  de- 
cease, ^^  out  of  bis  personal  estate."  In  a  subsequent 
part  of  his  will,  the  testator  again  mentions  all  bis  pro- 
perty as  being  personal  at  the  end  of  twelve  months 
after  his  decease.  I  think  that  the  expression  ^^out 
of  my  personal  estate"  means  out  of  the  common  mass 
of  bis  property  at  the  end  of  twelve  months,  composed 
of  pure  personalty,  and  the  converted  realty,  and  that 
the  legacy  of  600/.  must  be  considered  as  payable  out 
of  the  mixed  fund ;  the  consequence  is,  that  this  cha- 
ritable '  legacy  will  fail  in  the  same  proportion  as  the 
other][charitable  gifts. 


1840. 


Johnson 
Woods. 


With  respect  to  the  costs,  it  is  the  usual  course  to 
direct  the  different  parts  of  the  fund  to  bear,  pro  ratdj 
the  costs  of  the  suit 


LEVY  V.  PENDERGRASS. 


Feb.  21. 


ITNDER  the  General  Turnpike  Act,  3  G.  4.  c.  126.  By  the  Gene- 
J  ,  ,  .    .  ^  ^  .,      ral  Turnpike 

5.  55.9  the  trustees  and  commissioners  of  turnpike  ^ct,  the  trus- 

roads  are  empowered  to  let  the  tolls;  and  it  enacts,  that  *^^*  are  em- 

^  powered  to  let 

whenever  the  tolls  by 
auction;  but 
amongst  other  provisions  to  prevent  undue  preference,  a  minute  glass  is  to  be  turned 
thrice  after  each  bidding ;  and  it  declares,  that  if  no  other  person  bids,  the  last 
bidder  is  to  be  the  farmer  or  renter.  Trustees  under  this  act  put  up  tolls  subject  to 
other  conditions,  one  of  which  was,  that  unless  there  should  be  three  biddings  there 
should  be  no  letting,  unless  the  trustees  thought  proper  to  take  less  than  three 
biddings,  and  that  the  trustees  should  have  a  reserved  bidding.  There  was  one 
bidding  only,  which  was  made  by  the  Plaintiff;  whereupon  the  trustees  declared, 
that  if  there  was  no  advance,  they  should  be  obliged  to  make  a  reserved  bidding. 
The  minute  glass  was  turned  thrice,  and  there  was  no  further  bidding.  The  Plain- 
tiff insisted  that,  under  the  express  terms  of  the  act,  he  was  the  purchaser,  and  he 
filed  his  bill  for  a  specific  performance:  Held,  that  he  was  not  entitled  to  relief,  and 
the  bill  was  dismissed,  but  without  costs. 

Ee  4 


416  CASES  IN  CHANCERY. 

1 840.        whenever  any  tolls  shall  be  let  under  the  powers  gifen 

^■^■^^^^     by  that  or  any  other  act  of  parliament,  the  direcdons 

V.  following  shall  be  observed:  the  trustees  are  to  give 

Pbndergrass.  public  notice,  and  advertise  certain  particulars  as  to  the 

intended  sale ;  **  and  to  prevent  fraud,  or  any  undue 
preference  in  letting  thereof,''  they  are  to  provide  a 
minute  glass,  and  immediately  after  every  bidding  the 
glass  shall  be  turned,  and  as  soon  as  the  sand  is  run 
out  it  shall  be  turned  again,  and  so  for  three  times, 
unless  some  other  bidding  intervenes ;  and  if  no  other 
person  shall  bid  until  the  sand  shall  have  run  through 
the  glass  three  times,  the  last  bidder  shall  be  the  farmer 
or  renter  of  the  said  tolls. 


The  tolls  for  one  year  of  the  gates  near  Herefbrd 
were  put  up  for  sale  by  auction  on  the  1st  of  June 
1836. 

Previously  to  their  being  put  up,  certain  conditions 
for  the  letting  the  tolls  were  produced,  and  read  aloud 
by  the  clerk  of  the  trustees  to  the  persons  then  pre- 
sent,  and  one  of  such  conditions  was,  that  unless  there 
should  be  three  or  more  biddings  there  should  be 
no  letting,  unless  the  trustees  present  thought  proper 
to  take  less  than  three  biddings.  Another  of  the  con- 
ditions was  partly  as  follows :  —  the  trustees  reserve  to 
themselves  the  liberty  of  bidding  once  for  the  said  tolls, 
&c.  by  Mr.  &//,  their  clerk. 

The  Plaintiff  attended  the  sale,  the  tolls  were  put  up 
at  5274/.,  and  the  Plaintiff  bid  25/.  upon  this  sum.  No 
other  person  appearing  to  bid  more  for  the  tolls,  the 
Defendant,  Mr.  PendergrasSt  who  was  a  trustee  and 
chairman  on  the  occasion,  repeatedly  told  the  Plaintiff 
that  if  there  was  no  advance  on  the  said  bidding,  he 
should  be  obliged  to  make  a  reserved  bidding.     The 

minute 
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minute  glass  was    turned   thrice  without   any  other  1840. 

bidding  having  been  made  for  the  tolls.     The  commis-  ^"^/^^ 

sioners  insisted  that  this  was  no  sale,  and  afterwards  9. 

let  the  tolls  for  a  year  to  the  Defendant  Bennett  for  P^nderorass. 
5951/. 

The  Plaintiff,  after  some  correspondence,  filed  his 
bill  on  the  29th  o(  September  18S6,  against  Mr.  Pender^' 
grass  the  trustee,  and  Bennett  the  lessee,  for  the  specific 
performance  of  the  agreement :  for  an  account  of  the 
tolls  collected  by  the  trustees  or  Bennett  during  the 
period,  for  a  receiver,  and  for  an  injunction. 

The  Defendants  by  their  answer  stated  the  above 
circumstances,  and  submitted  that  the  declaration  so 
made  by  the  Defendant  Pendergrass  to  the  Plaintiff 
was  equivalent  to  a  bidding  for  the  said  tolls  according 
to  the  reservation  in  the  said  condition. 

The  Plaintiff,  mthmtt  replying  to  the  answer^  brought 
the  cause  on  for  hearing. 

Mr.  Pemberton  and  Mr.  Jemmett,  for  the  Haintlfi^ 
contended,  that  according  to  the  strict  terms  of  the 
act  the  Plaintiff  was  the  contractor ;  that  he  was  not 
aware  of  the  special  conditions,  which,  under  the  terms 
of  the  act,  were  wholly  invalid  and  inoperative,  as  by 
such  means  the  trustees  reserved  to  themsiilves  the 
power  of  rejecting  an  offer,  and  of  giving  a  preference 
contrary  to  the  express  terms  and  spirit  of  the  act  of 
parliament.  That  public  trustees  were  bound  to  pursue 
strictly  the  powers  given  them  by  the  legislature ;  Pearse 
T.  Morrice.  (a)  That  if  the  conditions  were  valid,  then 
that  the  chairman,  waiving  the  three  biddings,  put  the 

case 

(a)  2  Ad.  4*  IE.  84. 
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1840.       case  entirely  on  the  resenred  bidding  only,  which  had 
^^^^~^    never  been  made  by  Bell. 


9. 
FbNOBBOKA88« 


That  the  expiration  of  the  term  was  not  an  obstacle 
to  the  specific  performance  of  this*  agreement  by  taking 
an  account  of  the  profits,  it  was  so  decided  in  Wilkinson 
▼•  Jhrlangton  {a\  and  lately  in  Mimday  ▼•  JoUtJffi  (i), 
and  in  Nelson  v.  Bridges  {c).  They  also  cited  Denton 
V.  Stewart,  (d) 

Mr.  Kindersletf  and  Mr.  Wilbrahafn^  contrd,  con- 
tended that  the  proper  remedy  for  the  Plaintiff  was  by 
action  at  law  for  damages,  and  not  by  snit  in  equity ; 
and  that  now  the  term  had  expired,  no  relief  could  be 
given  in  this  Court  That  the  sale  had  taken  place  ex- 
pressly under  the  conditions,  and  that  the  Plaintiff  was 
bound  by  them.  That  as  the  trustees  had  never  expressed 
that  they  thought  proper  to  take  less  than  three  bid- 
dings, there  had  been  no  sale  to  the  Plaintiff.  They 
urged  also  as  an  objection,  the  laches  of  which  the 
Plaintiff  had  been  guilty. 

Mr.  Pembertonj  in  reply. 

The  Master  of  the  Rolls. 

The  case  depends  entirely  on  the  statements  in  the 
answer,  and  the  construction  of  the  act  of  parliament, 
for  the  answer  not  having  been  replied  to,  every  state- 
ment in  it  must  be  taken  to  be  true.  The  act  prescribes 
a  certain  mode  of  proceeding  in  letting  the  tolls,  and 
according  to  the  strict  directions  of  the  act,  if  nothing 
else  had  occurred,  I  think  that  the  Plaintiff  would  have 
been  entitled  to  the  tolls ;  for  the  glass  having  been 

turned 

(fl)  2  Y.  4-  Col.  726.  (c)  Antly  p.  239. 

lb)  L.  C.  Dec.  84th«  1859.  [d)  1  Cox,  258. 
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turned  three  times,  the  act  of  parliament  says  that  at       1840* 
that  moment  the  person  who  bid  last  is  to  be  the  con- 
tractor.    The  answer,  however,  states,  and  the  state- 
ment must  be  taken  as  true,  that  the  sale  took  place  "*^'***®*^'* 
subject  to  certain  special  conditions,  which  were  read 
previously  to  the  sale ;  one  of  these  conditions  was,  that 
unless  there  were  three  or  more  biddings  there  should 
be  no  letting,  and  the  other  that  the  trustees  reserved 
to  themselves  the  right  of  bidding  onca     The  biddings 
commenced ;  now  how  many  bidders  there  would  be, 
could  not  be  ascertained  until  the  time  expired,  and  the 
glass  had  been  turned  thrice,  but  this  being  done,  then 
came  the  question  whether  turning  down  the  glass 
determined  the  sale,  or  that  there  had  been  only  one 
bidding.     The  trustees,  it  appears,  never  announced 
that  they  accepted  less  than  three  biddings  according  to 
the  condition  of  sale,  then  did  the  act  of  parliament 
defeat  the  condition  on  which  the  whole  had  taken  place, 
the  pleadings  admitting  that  the  Plaintiff  made  the  bid- 
ding on  the  understanding,  that  there  was  to  be  no 
letting  if  there  were  not  three  biddings,  unless  the 
trustees  thought  proper  to  take  less?    It  is  certainly 
singular  that  the  trustees  did  not  declare  that  there 
had  not  been  three  biddings,  which  would  have  been 
a  simple  mode  of  shewing  what  had  been  done ;  but 
instead  of  doing  this,  they  said  that  if  no  advance  were 
made,  they  would  be  obliged  to  make  a  reserved  bid- 
ding by  their  clerk,  which,  under  the  conditions,  they 
had  a  right  to  do  before  the  glass  had  been  turned 
down. 

It  appears  to  me,  on  the  whole,  that  the  Defendants  have 
acted  inconsiderately ;  but  according  to  the  conditions 
on  which  the  Plaintiff  admits  the  whole  to  have  taken 
place,  I  think  there  was  not  a  letting ;  at  the  same  time 
the  Plaintiff  might  have  reason  tq  think  himself  misled, 

and 
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1840.       and  under  these  circumstances  there  can  be  no  specific 
^"^V"^^     performance,  or  any  other  relief,  but  I  think  the  bill 


PSNDJBBOBASS. 


roust  be  dismissed  without  costs. 


The  objection,  under  sect.  147.,  that  this  suit  was  brouf^t  after 
the  expiradon  of  three  months,  was  not  taken. 


March  \A.  16.         THE  ATTORNEY-GENERAL  v.  KERR. 

SI. 

JSon  and  HPH^  ^^i^^  ^^  ^^^^  informaUon  was  to  set  aside  an 
a  reversion-  absolute  conveyance  and  two  reversionary  leases, 

chari^pr^      ^^^^^  ^^^  '^'^  ^^^  ^Y  t^^ustees  of  charity  property. 

perty  set  aside, 

dent.  It  appeared   that  the  corporation   of  NorihampUm 

^  Valid  lease   was  possessed  of  property,  containing  about  one  acre 

perty,  which     and  a  quarter,  in  that  town,  under  the  will  of  a  testator, 

the  feeTin"  ^*'^  ^"^  ^^®^'  ^^  ^^^"^^  ^^  ''"'^  (ii^yfOUA  it  "to  and  for 
invalid  abso-     the  use  and  yearly  benefit  of  the  poor  people  of  S. 

incVto^dS'e"  Thomas's  Hospital^  in  the  said  town  of  Northampton,  for 
lessee,  sus-       ever,"  of  which  hospital  the  corporation  were  trustees. 

tained  on  set- 
ting  aside  the 

inforaaSon  by  ^"  ^'*^  *^®  corporation  had  granted  a  lease  of  the 
the  Attorney-  property  for  a  term  of  twenty<one  years,  at  a  rent 
General.  ^fg;^ 

A  lessee  of 
charity  pro-  Jq 

perty  obtained 

a  further  reversionary  term,  and  afterwards  made  considerable  lasting  improf  ements 
on  the  property;  the  reversionary  lease  bein^  set  aside,  the  Court  considered  the 
lessee  entitled  to  compensation  for  money  laid  out  by  liim  in  reference  to  the  ex- 
tended enjoyment. 

Municipal  corporations,  as  altered  by  the  Municipal  Corporation  Act(5  &  6  WA. 
c,76,),  are  but  a  continuance  of  the  old  corporations;  and  where  the  new  corpor- 
ation was  made  party  to  a  suit,  in  respect  of  a  breach  of  trust  committed  by  their 
predecessors,  it  was  held  they  were  not  entitled  to  costs. 
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In  1763)  before  the  expiration  of  tbe  former  lease,        1840. 
they  granted  a  reversionary  lease  of  the  same  property 
to  the  same  lessee,  for  a  term  of  twenty-one  years, 
commencing  from  1766^  at  a  rent  of  8/.,  and  a  fine 
of  25/. 

In  1769,  at  which  time  eighteen  years  o(  the  second 
lease  of  1763  were  unexpired,  the  corporation  granted 
to  Doddf  the  then  lessee,  a  reversionary  lease  of  the 
same  property  for  sixty  years,  to  commence  in  1787, 
for  the  further  term  of  sixty  years,  at  the  yearly  rent  of 
9/.,  and  Dodd  covenanted  to  take  down  the  present 
messuage  and  rebuild  one  or  more  substantial  dwelling 
houses,  and  keep  them  in  repair. 

On  the  10th  December  1784  the  residue  of  the  two 
terms  created  by  the  indentures  of  1763  and  1769  were, 
in  consideration  of  241/.,  and  with  the  license  of  the 
corporation,  assigned  to  Dr.  Kerr. 

On  the  1 8th  December  1 784,  the  corporation  granted 
to  Dr.  Kerr  a  further  reversionary  lease  of  the  property 
for  a  term  of  thirty-nine  years,  to  commence  at  Mi- 
chaelmas 1847,  at  the  yearly  rent  of  18A,  and  Dr.  Kerr 
covenanted  to  build  one  or  more  good  and  substantial 
messuages  or  tenements,  with  convenient  out»o£Bces,  on 
some  part  of  the  said  demised  ground,  and  thereon  to  lay 
out  and  expend  the  sum  of  500/. ;  and  in  case  he  should 
take  down  the  building  then  being  thereon,  that  in 
such  case,  he  would,  instead  thereof,  erect  and  build  one 
or  more  good  and  substantial  messuages,  with  con* 
venient  out-ofBces  thereto,  or  on  some  part  of  the  said 
demised  premises,  and  therein  lay  out  and  expend  the 
sum  of  1000/.,  and  afterwards  keep  the  said  erections 
and  buildings  in  good  and  tenantable  repair. 

At 
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1840.  At  the  time  of  granting  this  lease  there  was  a  term 

^^^^^'^^'^  of  sixty-two  years  and  three  quarters  unexpired  rf  die 
General  old  leases,  and  which,  being  added  to  the  new  rerer- 
sionary  term  of  thirty-nine  years,  made  a  period  of 
101  years  and  three  quarters.  Dr.  Kerr^  haying  ob- 
tained these  leases,  laid  out  considerable  sums  on  the 
property,  ufA^  by  indenture  reciting  that  Dr.  Karr 
had  laid  out  more  than  BOQl^  and  that  the  oorpoiratioD 
were  convinced  that  it  was  for  the  benefit  of  the  charity, 
the  corporation,  in  consideration  of  the  surrender  of 
the  two  last  leases,  and  of  the  fee-iarm  rent  resored, 
conveyed  the  proper^  absolutely  to  Dr.  Karrj  sidyect 
to  a  clear  yearly  fee  fiurm  rent  of  13/L,  and  a  fine  of  lOs^ 
at  the  end  of  twenty-one  years  for  ever,  and  the  coi^ 
poration  covenanted  for  quiet  enjoyment. 

In  these  various  transactions  the  parties  had  notiee 
that  the  property  belonged  to  a  charity. 

The  Defendant  Osborne  was  the  warden  of  the  hos- 
pital, appointed  by  the  old  corporation.  Under  the 
Municipal  Corporation  Act  (5  &  6  JFl  4.  c.  76.)  the 
old  corporation  was  changed,  and  by  the  same  ad  (a) 
charitable  and  trust  estates  vested  in  the  corporation 
were  to  continue  vested  in  the  persons,  who,  at  the  time 
of  the  passing  of  the  act,  were  trustees,  until  the  1st  of 
August  1836,  or  until  parliament  should  otherwise 
direct;  and  in  default  of  any  such  direction  before  the 
1st  of  August  1836,  tlie  Iiord  Chancellor  was  em- 
powered to  make  such  orders  as  he  should  see  fit  for 
the  administration  of  such  trust  estates. 

This  information  was  filed  against  the  represent- 
atives of  Dr.  Kerr^  the  new  corporation  of  NortAampUm^ 
and  Osborne,  insisting  that  the  reversionary  leases  were 
improvident,  and  oughu  to  be  set  aside,  and  that  the 

absolute 

(a)  #.  71. 
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absolute  conyeyance  to  Dr.  Kerr  was  invalid,  and  it        1840. 

insisted  that  the  present  corporation  was  liable  for  the  ]J^'^^^\ 

de&ults  of  the  old.  Osneral 


Evidence  was  entered  into  in  support  of  the  inform- 
ation to  shew,  from  the  facts  stated  in  the  above  docu- 
ments, and  from  the  present  val  ue  of  the  propertjr,  the 
improvidence  in  the  mode  which  bad  been  adopted  of 
dealing  with  this  trust  property,  and  the  loss  which  the 
charity  had  sustained.  The  present  value  of  the  property 
was  estimated  at  about  67007.  On  the  other  hand,  the 
evidence  on  the  part  of  the  representatives  of  Dr.  Kerr 
shewed  that  when  he  took  possession  the  property  con- 
sisted of  an  irregular  piece  of  ground,  formerly  a  gravel 
pit,  of  very  little  value ;  that  he  had  filled  it  up,  built  a 
handsome  residence,  with  stables,  hothouse,  gardens, 
&C.,  and  had  expended  upwards  of  5000/.  thereon. 

It  appeared  also  that  the  value  of  property  in  the 
town  had  of  late  very  considerably  increased,  in  conse- 
quence of  the  increase  of  the  population. 

Mr.  Pemberton^  Mr.  6.  Riehardsj  and  Mr.  O.  Anders 
doHj  in  support  of  the  information,  contended  that  the 
alienation  of  the  fee  simple  of  a  charity  estate  could 
not  be  supported  on  any  principle ;  that  it  was  a  breach 
of  trust  on  the  part  of  the  trustees,  of  which  the  pur- 
chaser had  notice,  and  that  it  lAust  therefore  be  set 
aside  in  toto  ;  that  there  would  then  be  no  necessity  for 
setting  aside  the  leases,  as  they  had  merged  at  law, 
and  no  bill  had  been  filed  by  the  representatives  of 
Dr.  Kerr  to  set  them  up,  besides  which,  the  leases 
themselves  were,  as  they  contended,  invalid.  They  were, 
in  the  first  place,  granted  in  reversion,  a  course  quite 
inconsistent  with  a  provident  dealing  with  trust  property ; 
they  werey  besidesi  of  an  extreme  length,  the  extent  of 

the 


V. 

Kbbb. 
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1840.  the  two  terms,  in  1784»  being  more  than  100  years* 
In  2^e  Altomey  General  v.  Lc^d  Hotkam  (a)  it  was  hdd 
that  a  ninety*nine  years'  lease  of  charity  property,  at  an 
uniform  rent,  could  not  stand,  unless  some  satisfactory 
reason  could  be  given  to  support  it:  That  here  none 
existed,  and  it  was  shewn  by  the  evidence  that,  in  this 
transaction,  the  charity  had  not  obtained  the  full  value 
of  the  property :  That  it  was  a  repairing,  and  not  a 
building  lease^  and  that  the  trustees  had  no  authority  to 
grant  such  leases. 

Mr.  Kindersleyj  Mr.  G.  Turner^  Mr.  D.  James^  Mr* 
JB.  Parry,  Mr.  L.  Wigram^  Mr.  Stuart^  Mr.  Keene^  Mr. 
Baton,  and  Mr.  Jeremy,  contended  that  there  was  do 
positive  rule  which  rendered  the  alienation  of  chari^ 
property  invalid*  In  The  Aitomeif^General  v.  War^ 
ren{J})  Sir  Thomas  Pbaner  stated  the  law  in  these 
terms :  -*  "  The '  principle  that  governs  all  the  cases  is 
this,  that  trustees  are  bound  to  a  provident  administra- 
tion of  the  fund  for  the  benefit  of  the  charity.  There  is 
no  positive  law  which  says  that  in  no  instance  shall 
there  be  an  absolute  alienation ;  if  so,  even  in  the  case 
of  an  inquiry  under  an  order  of  the  Court,  whether 
alienation  would  be  beneficial  to  the  charity,  being  con- 
trary to  law,  it  could  not  be  good ;  but  on  many  oc- 
casions, by  the  authority  of  the  Court,  alienation  has 
taken  place,  as  in  the  case  mentioned  of  a  decayed 
house,  in  which,  after  a  reference  to  the  Master  to  in- 
quire whether  it  was  for  the  interest  of  the  charity,  the 
Court  directed  it  to  be  disposed  of.  If,  contrary  to  law, 
the  Court  could  not  authorise  the  disposition,  alien- 
ation under  the  authority  of  the  Court  would  be  as 
invalid  as  without  it.  These  decisions,  therefore^ 
afibrd  a  conclusive  proof  that  alienation,  not  improvi* 

dent^ 
(a)  I  Tunu  4>  JSmw.  SIS.  (&)  9  Swan*  302. 


Kebb. 
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dent,  but  beneficial  to  the  charity,  and  conformable  to        1840. 

the  rule  which  ouirht  to  suide  the  trustees,  may  be     l!'^"^"^^"^^ 

.     .  .  .  Attobney- 

good|  and  disclose  the  principle  on  which  any  bill  to      Genj-aal 

rescind  that  alienation  must  proceed."  So  in  The 
jittomey-General  v.  Hungerford  (a),  a  lease  renewable 
for  ever  of  charity  lands,  at  a  fixed  rent,  which  amounted 
in  effect  to  an  alienation  of  the  inheritance,  was  sup- 
ported. There  Lord  Brougham  recognised  as  law  the 
principle  that  charity  property  might,  in  a  proper  case, 
be  aliened.  He  says,  '*I  am  not  sure  that  it  is  law 
founded  either  upon  principle,  on  statute,  or  on  autho- 
ri^,  to  lay  down  the  proposition  that  all  leases  such  as 
this,  —  that  all  perpetuities  such  as  this,  —  even  that 
alienations,  if  it  can  be  said  that  this  lease  amounts  to 
an  alienation,  are  therefore,  as  such,  void  or  voidable. 
There  is  no  warrant  of  principle  for  holding  that ;  each 
case  must  depend  upon  its  peculiar  circumstances;  I 
put  the  case  where  even  an  alienation  might  be  fit,  not 
only  justifiable^  not  only  harmless,  as  regards  the 
breach  of  trust  or  abuse  of  trust  by  the  trustees,  but 
might  be  a  fit  course  for  them  to  adopt.''  And,  after 
putting  a  case  in  which  an  alienation  would  be  mani- 
festly for  the  benefit  of  a  charity,  he  adds,  *^  I  go  fiir- 
ther,  and  state,  that  in  the  case  I  have  supposed,  the 
trustees  would  have  been  guilty  of  an  abuse  of  trust  if 
they  bad  hesitated  to  part  with  the  land  upon  these 
terms,  and  that  an  information  at  the  suit  of  his  Ma« 
jesty's  Attorney-General,  or  of  any  relator,  might  well 
have  been  maintained  against  them,  to  compel  them  to 
do  that  which  was  for  the  real  benefit  of  the  charity." 
They  also  contended  that  the  circumstances  of  this  case 
justified  the  alienation,  subject  to  the  fixed  rent. 

As  regarded  the  leases,  they  urged  that  the  fact  of 
their  being  reversionary,  and  for  a  long  term,  was  not 

sufiicient 

(a)  8  Blu  437.,  and  S  CI.  i  Fin.  357. 

Vol.  II.  Ff 
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1840.        sufficient  to  invalidate  them;  that  some  frmod  must  be 

)!^^^^^^^     proved,  and  that  it  mast  be  shewn  that  no  persons  mean- 

General      ing  fairly  to  discharge  their  trusts,  would  have  resorted 

Kebr  ^^  ^*^**  ™°^®  ^^  letting.  In  T^e  Jltomey-Gcneral  ▼. 
Cross  (a).  Sir  JV*  Grant j  speaking  of  a  lease  for  ninety- 
nine  years,  determinable  on  lives,  said,  "  I  am  not  aware 
of  any  principle  or  authority  on  which  it  can  be  held 
that  such  a  lease  is,  on  the  very  face  of  it,  an  abuse  of 
trust"  They  argued  that  the  state  of  the  property,  as 
shewn  by  the  evidence,  was  sufficient  to  shew  that  the 
transaction  was  provident,  and  such  as  any  prudent  man 
would  have  adopted  in  the  case  of  his  own  property,  and 
that  valuations  made  after  so  great  a  lapse  of  time,  and 
after  a  fortuitous  increase  in  the  value  of  property  in  the 
town,  could  not  be  relied  on.  That  if  the  leases  had 
merged,  still,  as  the  legal  estate  was  in  the  Defendants, 
the  Court,  if  it  set  aside  the  conveyance,  would  not 
deprive  them  of  the  whole  legal  interest,  so  as  to  de- 
feat the  leases ;  and,  lastly,  that  if  the  transaction  were 
set  aside,  the  Defendants  ought  to  be  allowed  for  the 
amount  of  their  outlay  and  improvements  on  the  property. 

They  argued,  also,  that  the  great  li^se  of  time^  if 
not  a  bar,  ought  yet  to  influence  the  Court  favourably 
towards  the  Defendants ;  Attomey-General  v.  Caiui  Cd* 
^g^  {^)j  Attorney^General  v.  Pembroke  Hall  (c),  M" 
tomey'General  v.  Backhouse  {d) ;  and  cited  Re  Skinner  {e) 
to  shew  that  it  was  not  the  opinion  of  the  Court  '^  that 
a  tenant  who  has  got  a  lease  of  a  charity  estate  at  too 
low  a  rate  with  reference  to  the  actual  value,  is  therefore 
to  be  turned  out,  if  it  appears  that  he  has  himself  acted 
fairly  and  honestly ;''  and  that  the  case  of  a  charity  estate 
**  is  one  in  which,  of  all  others,  the  security  of  the  rent 
is  the  first  object  to  be  regarded,  and,  therefore,  in  such 
cases,  the  inadequacy  of  the  rent  reserved  is  less  a 

badge 

(a)  3  Merivale^  539.  {d)  17  Vet.  283. 

{h)  2  Keen,  150.  (e)  2  Mcr,4S7. 

(c)  S  S.^  St.  441. 
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badge  of  fraud  than  it  would  be  in  almost  any  other        1840. 
instance.''  ^^"^^^^^ 

Attornet- 
Gene&al 

Mr,  jST.  Parker  for  Odom.  »• 


Mr.  Tinney  and  Mr.  Hardy  for  the  present  corpora- 
tion of  Northampton^  contended  that  if  the  leases  were 
to  be  set  aside,  they  must  be  cancelled  in  toto,  Without 
leaving  the  covenants  of  the  corporation  in  force  for  the 
benefit  of  the  lessee,  Aitomey^General  v*  Morgan  (a) ; 
and  further,  that  the  present  corporation  was  not  in 
the  position  of  their  predecessors  to  the  extent  of  ren- 
dering them  liable  for  the  breaches  of  trust  of  the  old 
corporation,  and  that  the  liability  for  any  defaults  of 
the  former  corporation,  did  not  attach  as  a  lien  on  the 
corporate  property.  They  cited  the  uttomey^General  v. 
The  Corporation  of  Exeter  (6),  Attomey^General  v.  The 
Corporation  of  East  Retford,  {c) 

Mr.  Bethell  and  Mr.  JVhitworth  for  the  new  trustees 
of  the  charity,  who  had  been  brought  before  the  Court 
by  supplemental  bill. 

Mr.  Pemberton  in  reply. 

If  the  leases  have  merged  in  the  void  conveyance,  the 
onus  is  on  the  Defendants  to  shew  an  equity  to  re-es- 
tablish them. 


The  Master  of  the  Rolls. 

With  respect  to  the  conveyance  of  the  fee,  and  not- 
withstanding the  evidence  which  has  been  gone  into,  it 
appears  to  me,  and  it  seems  to  have  been  felt  by  those 
who  have  so  ably  argued  this  case,  that  it  would  be 

utterly 

(a)  2  Ruis,  506.  (c)  S  M^fl.   4"  ^*   3^*  >    &D<1 

lb)  3  Buss.  395.  3  iify/.  4*  CV.  484. 

F/2 
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18iO.       utterly  irreconcileable  with  every  principle  on  which 

^^^^^^^'^     charity  property  can  be  advantageously  ijiealt  with  to 

Gene&al      allow  such  a  transaction  as  this  to  stand.     It  has  been 

^'  truly  said,  that  when  a  considerable  benefit  would  be 

gained  to  a  charity,  the  Court  itself  would  order  an 
alienation  of  charity  property ;  and  from  this  it  is  argued 
that  on  dear  and  decided  evidence  of  its  being  manifestly 
for  the  benefit  of  the  charity,  a  trustee  might  be  justified 
in  doing  that  which  under  similar  circumstances  the 
Court  itself  would  do ;  such  cases  have  certainly  from 
time  to  time  been  put,  but  this  is  not  one  of  such  cases. 
I  apprehend  that  there  can  be  no  doubt  whatever  in  any 
ordinary  mind,  that  the  last  transaction  here  com- 
plained of  must  be  set  aside. 

That  being  so,  then  arises  the  question,  whether  the 
former  transactions  ought  to  be  sustained.  As  to  grant- 
ing leases  of  charity  property,  it  is  certainly  a  strong 
proposition  to  lay  down,  that  the  trustees  of  a  charity 
have  the  same  powers  which  a  prudent  owner  has  with 
respect  to  his  own  property :  there  may  perhaps  be  dida 
which  go  almost  to  that  extent,  but  I  apprehend  that 
much  more  is  expected  from  trustees  acting  for  a 
permanent  charity,  than  can  be  expected  from  the  or- 
dinary pr,udence  of  a  man  in  dealings  between  himself 
and  other  persons.  A  man  acting  for  himself  may  in- 
dulge his  own  caprices,  and  consider  what  is  convenient 
or  agreeable  to  himself,  as  well  as  what  is  strictly  pru- 
dent, and  his  prudential  motives  cannot  afterwards  be 
separated  from  the  others  which  may  have  governed  him. 
Trustees  of  a  charity  within  the  limits  of  their  authority, 
whatever  they  may  be,  should  be  guided  only  by  a  de- 
sire to  promote  the  lasting  interest  of  the  charity. 

Without  entering  into  the  question  upon  whom  the 
onus  of  proof  lies  in  such  a  case  as  this,  I  must  say,  that 
on  looking  into  these  transactions,  and  having  regard  to 

their 
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their  nature,  and  the  evidence  as  to  the  state  and  value  ^  1840. 

of  the  property  at  the  time,  I  am  not  satisfied  that  the  Attorney 

lease  of  1769  was  an  imprudent  transaction,  and  there*  General 

fore  I  do  not  think  that  I  can  set  it  aside.  JCxre. 

With  respect  to  the  lease  of  1 784>,  looking  again  at  the 
evidence  of  the  value  so  long  ago  as  the  year  1763,  at  the 
length  of  the  lease  then  subsisting  and  unexpired,  and 
considering  that  it  could  not  by  possibility  be  prudent, 
or  advantageous  to  the  charity,  to  add  to  that  long  re- 
versionary term  of  sixty  two  years  and  three  quarters 
already  existing,  a  further  reversionary  term  of  thirty- 
nine  years,  and  having  regard  to  the  covenant  contained 
in  that  lease,  I  do  not  think  that  it  is  a  lease  which  can 
be  sustained.  I  must  set  aside  the  conveyance  of  I79I9 
and  the  lease  of  1784,  but  not  disturb  the  lease  of  1769. 

The  charity  having  equity,  must  on  its  part  do 
equity,  and  the  question  is,  what  ought  to  be  done 
with  regard  to  the  very  great  and  valuable  expenditure' 
which  has  been  made?  If  it  has  been  made  with  refer- 
ence only  to  the  enjoyment  under  the  existing  lease  of 
1769,  nothing  will  be  due ;  but  if  it  has  been  made,  not 
only  with  reference  to  the  beneficial  enjoyment  under  the 
first  lease,  but  in  consequence  of  the  extension  of  the 
lease  in  1784,  then  I  think,  it  would  be  no  more  than 
just  and  reasonable  towards  the  estate  of  Dr.  KerTf  that 
some  compensation  should  be  made  to  him  in  that  re- 
spect. Some  inquiry  must  be  had  for  the  purpose  of 
ascertaining  (if  it  be  susceptible  of  ascertainment)  what» 
if  anything,  has  been  laid  out  with  reference  to  the 
extended  enjoyment  which  Dr.  Kerr  was  led  by  the 
corporation  to  suppose  he  was  entitled  to,  and  which  he 
would  not  otherwise  have  laid  out ;  but  no  ornamental 
expenditure  can  be  allowed. 

I  cannot  give  the  corporation  any  costs.    I  consider  it 
to  be  a  continuing  corporation :  though  it  is  very  com- 

Ff  3  mon 
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1840. 


Attobket« 
Gakskjx 

Keuu 
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mon  to  designate  the  corporation  in  its  old  statCj  and  in 
its  new  state,  as  the  old  corporation  and  the  new  cor- 
poration, yet  for  the  purposes  here  in  question  there  is 
no  distinction  between  them.  It  is  the  same  corporation 
under  a  new  government.  The  act  of  this  corporation 
having  rendered  these  proceedings  necessary,  I  cannot 
give  them  their  costs.  . 


PRIDE  V.  FOOKS. 


1839. 
Kov.  SS. 

1840. 
JIfarc&S. 

A  trustee  who  rilHE  testator  TTiomas  Webb  by  his  will,  dated  in  1805, 
^the  will  of  ^^^  certain  devises  and  bequests,  gave  and  devised 

Se  testator  to  ^U  his  freehold  and  personal  estate,  and  the  sum  of  7000t 
invest  the  re-  •    .       ,  1. 1       t  ••  i. 

ftidue  in  con-    Stock  m  the  S  per  cent  consolidated  annuities,  to  the 

*^^''mulate  Defendant  Thomas  Fooks  upon  trust,  with  all  convenient 
the  dividends,  speed,  to  sell  his  estates,  and  after  payment  of  his  debts, 
mo^aee^of  AiQ^ral  expenses,  and  legacies,  in  trust  to  place  and 
real  estate:  he  invest  all  the  residue  in  the  name  of  TAonias  Fooks  in 
to  make  good  ^  P^^  ^^^t.  consolidated  annuities,  in  addition  to  the  said 
the  wnount  of  ^tock  of  7000/.  already  there,  and  the  testator  directed 
would  have      that  Thomas  Fooks  should  from  time  to  time  receive  the 

chaseS"in  con-  "^^^^^^^  ordividends  arising  from  thewhole  of  such  funded 

sols,  together  property, 

with  the 

amount  of  accumulation  which  would  have  been  produced  by  a  proper  investment 
of  the  dividends  of  such  stock. 

A  trustee  guilty  of  a  breach  of  trusty  allowed  the  general  costs  of  an  admimstra-> 
tion  suit  as  l&tween  solicitor  and  client,  but  was  ordered  to  pay  so  much  as  had 
been  occasioned  by  his  breach  of  trust. 

Property  was  directed  to  be  accumulated  for  such  children  as  A.^  B.^  and  (L 
shoula  leave  at  their  deaths ;  with  power  to  the  trustee  to  apply  such  part  of 
the  income,  as  m  his  judgment  might  be  proper,  for  their  education  and  maint^ 
nance  during  their  minority,  and  for  their  future  advancement  in  life.  Held,  as 
to  a  daughter  of  C,  that  the  power  for  maintenance  did  not  cease  on  her  marriage, 
but  that  it  ceased  on  her  attuning  twentv-one :  and  as  to  the  power  of  advance- 
ment, that  it  continued,  notwithstanding  sue  had  attained  twenty-one  and  had  mar- 
ried, and  notwithstanding  the  period  for  accumulation  limited  by  the  TheUwton  Act 
had  expved. 
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property^  and  after  paying  and  discharging  the  several 
annuities  thereinbefore  bequeathed,  invest,  and  place 
the  residue  of  such  dividends  and  interests  in  the  name 
of  the  said  Tliomas  Foots  in  the  said  S  per  cent,  an- 
nuities in  augmentation  as  well  of  the  said  stock  of 
7000/*  already  there,  as  of  the  addition  or  accumulation 
from  time  to  time  to  be  made  thereto,  by  and  out  of  the 
said  trust  estate^  which  the  testator  directed  should  con- 
tinue to  be  increased  in  such  manner,  and  remain 
vested  in  Thomas  FookSf  in  trust  for  and  for  the  only 
benefit  of  such  child  or  children  as  his  nephews  and 
-niece  Walier,  Thomas^  and  Dorothf  should  leave  at  the 
time  of  their  respective  deceases,  and  to  be  paid  and 
-divided  as  follows,  that  is  to  say,  one  third  part  thereof  to 
the  child  or  children  of  the  said  Walter  Pride^  and  if  but 
one  child  only,  then  the  whole  to  such  only  child,  but 
if  more  than  one,  then  unto  all  such  children  in  equal 
proportions,  and  the  two  remaining  third  parts  thereof 
to  the  child  or  children  of  the  sud  Thomas  and  Dorothy  in 
-like  manner ;  and  in  case  either  of  his  nephews  and  niece 
should  happen  to  die  without  leaving  any  children  or  a 
child  lawfully  begotten,  then  he  directed  that  such  third 
part  should  go  and  be  paid  to  the  children  dr  child  of 
the  other  or  others  leaving  children  or  a  child  in  equal 
proportions,  if  more  than  one.     And  in  case  all  his  said 
nephews  and  niece  should  happen  to  die  without  leaving 
any  issue  lawfully  begotten,  then  he  directed  that  the 
whole  residue  of  his  said  estates  should  go  and  be  paid 
to  the  three  children  of  Pe/^  Gapper  deceased,  by  Jane 
his  wife,  in  equal  shares  and  proportions.   And  the  testa- 
tor authorised  the  said  Thomas  Fooks  from  time  to  time 
<'  to  apply  so  much  and  such  part  of  the  income  of  his 
said  estate  as  in  his  judgment  might  be  sufficient  and 
proper,yor  the  education  and  maintenance  of  the  children 
of  his  nephews  and  niece  during  their  minority^  and  for 
their  Jiiture  advancement  in  life.'' 

Ff  4  The 
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1 889.  The  will  contaiaed  the  usual  trustee  clansesy  that  he 

should  only  be  accountable  for  losses  happening  through 
his  wilful  neglect  and  misconduct^  and  that  he  might 
reimburse  himself  all  costs,  charges^  and  expenoes. 

The  testator  died  on  the  17th  oi  December  180S,  and 
FookSfViho  proved  his  will,  received  in  March  ISIO  a 
sum  of  6275/.  which  he  invested  on  a  mortgage  of  real 
estates.  By  this  bill  which  was  filed  by  Walter  Pride 
(since  dead)  and  Dorothy  Worsdale^  it  was  sought  to 
charge  the  Defendant  Fooks  with  a  breach  of  trust  in 
thus  investing  the  fund,  instead  of  laying  it  out  in  con- 
sols, pursuant  to  the  trusts  of  the  will,  and  to  make  him 
responsible  for  such  a  sum  as  would  have  been  pro* 
duced,  if  the  fund  had  been  properly  invested,  and  the 
dividends  accumulated;  the  bill  also  prayed  that  the 
Interest  of  all  parties  in  the  residue  might  be  declared, 
and  that  the  usual  accounts  might  be  taken. 

The  only  children  of  the  testator's  nephews  and  niece 
were  the  two  daughters  of  Dorothy^  namely,  Elizabeth 
Anne^  who  was  born  in  October  1799,  and  married 
Francis  Cottle  in  January  1819,  and  died  in  1827 
leaving  three  children ;  and  Caroline  Frances,  who  was 
born  in  January  1811,  and  married  George  Fowler  in 
June  1829*  To  these  daughters  and  their  families  the 
trustee  had  made  advances  as  after  stated. 

When  the  cause  came  on  in  Jufy  1885  it  was  declared 
that  the  accumulations  ought  to  have  ceased  on  the 
17th  o(  December  1829 ;  and  as  to  the  breach  of  trust  it 
was  declared  that  the  6275/.  received  by  Fooks  in  March 
1810,  ought  to  have  been  invested  in  consols  according  to 
the  trusts  of  the  testator's  will,  and  it  was  referred  to  the 
Master  to  enquire  what  sum  of  SL  per  cent,  annuities, 
according  to  the  market  price,  might  have  been  pun- 
chased 
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chased  with  the  62T51.  on  that  day,  and  what  sum  of 
stock  would  have  arisen  from  the  accumulations  of  the 
dividends  of  such  stock  from  the  25th  day  of  March 
1810  to  the  17th  o{  December  1829,  if  the  same  had 
been  accumulated  pursuant  to  the  trusts  of  the  testator's 
will ;  and  it  was  declared  that  the  Defendant  Foots  was 
bound  to  make  good  the  same.  The  Master  was  also 
directed  to  enquire,  what  sums  had  been  paid  or  allowed 
by  Fooks  for  the  maintenance,,  education,  or  advance- 
ment in  life  of  the  respective  children  of  the  testator's 
nephews  and  niece. 


The  Master  by  hb  report,  dated  the  12th  of  Jtdy 
18S8,  found  that  the  sum  of  6275/1  would  have  purchased 
9110/.  3  per  cent,  consols  on  the  26th  of  March  1810 ; 
and  that  10,5 102.  3  per  cent,  consols  would  have  arisen 
from  the  accumulation  of  the  dividends  on  the9110/» 
S  per  cent,  consols  from  the  26th  of  March  1810 
to  the  17th  of  December  1829,  if  the  same  had  been 
accumulated* 

As  to  the  maintenance  and  advancements  he  found 
the  circumstances  hereinafter  stated*  It  appeared  also 
from  the  accounts  that  Fooks  had  from  1809  to  1834 
retained  balances  of  the  trust  monies  in  his  hands, 
varying  from  2600/.  downwards. 

The  cause  now  came  on  for  further  directions,  and  at 
this  time  both  tUe  nephews  had  died,  without  leaving 
any  children* 

The  questions  which  now  arose  were  as  follows :  -— 


Firstf  as  to  whom  the  accumulations  of  the  trust 
fund,  subsequent  to  December  1829  (being  twenty-one 
years  from  the  testator's  death)  belonged,  such  subse^ 

quent 
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1889.       qaent  accumulations  bemg  void  under  the  T^dbaun 
Act.  (a) 

The  second  question  arose,  under  the  power  of  main- 
tenance and  advancement,  out  of  the  following  circnm- 
stances  which  appeared  upon  the  Master's  report: -— 

On  the  marriage  of  Mrs.  Coitie^  the  daughter  of  die 
testator's  niece  DorotJy^  which  took  place  in  January 
18199  a  settlement  was  made.  The  husband  was  a 
schoolmaster,  and,  not  succeeding  in  his  profession,  the 
trustee,  at  the  request  of  the  Plaintifi&  WaUer  Pride  and 
Dorothy  JVorsdakf  was  induced  to  make  various  ad- 
vances, to  the  amount,  in  the  whole,  of  650^,  for  the 
maintenance  of  Mrs.  Cottle  and  her  fiunily;  at  what 
times  the  several  sums  constituting  this  aggregate 
fltmount  were  advanced  did  not  appear;  but  Mrs.  Cottky 
having  been  born  in  October  1799,  and  married  in  January 
1819,  she  was  then  only  nineteen  years  old,  and  some 
of  the  sums  may  have  been  advanced  before  and  others 
after  she  attained  twenty-one  years  of  age.  The  allow- 
ance of  any  part  of  these  advances  of  650/.  to  Mrs.  Cottle 
and  her  family  was*  objected  to. 

Mrs.  Cottle  died  on  the  SOth  o{  April  1827,  leaving 
issue  three  children,  and  leaving  her  husband  in  poor 
circumstances ;  and  the  trustee,  Mr.  Fooks,  after  her 
death,  advanced  to  her  surviving  husband  50/.  a  year  for 
the  five  following  years,  to  enable  him  to  support  the 
three  children,  the  issue  of  the  marriage.  The  allowance 
of  this  sura  was  objected  to  by  those  who  might  become 
entitled  to  the  fund  in  the  events  provided  by  the  vrill. 

Mrs.  Forvler,  the  other  daughter  of  the  testator's  niece 
Dorothy 9  married  in  June  1829,  when  she  was  between 

^eighteen 

(a)  59  &  40  G.  S.  c.  98. 
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eigbteeii  and  nineteen  years  of  age.  She  married  with- 
out the  advice  or  knowledge  of  the  trustee»  and  no  set- 
tlement was  made  upon  her ;  but  her  husband  being  in 
very  humble  circumstances,  and  unable  to  maintain  her» 
the  allowance  which  had  previously  been  made  for 
maintenance  was  continued  for  her. 


Paidb 


V, 
FOOKS. 


The  husband  having  no  house  or  place  of  residence^ 
the  payments  on  this  account  were  actually  made  to 
the  mother  Dorothy  Worsddlej  but  on  account  of  the 
daughter,  and  for  her  maintenance.  They  amounted  in 
the  whde  to  196/.  13^.  ^d*^  and  were  continued  from 
the  time  of  the  marriage  in  June  1829,  till  the  end 
of  the  year  1883.  Mrs.  FaaAer  attained  her  age  of 
twenty-one  years  on  the  2d  of  January  1882.  Al- 
though no  settlement  was  made  on  Mrs.  Fonder^s  mar- 
riage^ it  appeared  that  after  the  marriage,  Mr.  Foohs^  the 
trustee,  advanced  to  Mrs.  Faider  the  sum  of  67/.  %s.  7d., 
to  provide  her  with  things  necessary  by  way  of  outfitw 
These  advances  to  Mrs.  Fowler  were  also  objected  to. 

Mr.  Kindersley  and  Mr.  J?.  S.  FoUetU  for  the  Plaintiffi, 
contended  that  the  next  of  kin  were  entitled  to  the 
income  arising  and  which  might  arise  from  the  property 
subsequent  to  the  17th  of  December  1829,  until  the  pro- 
perty became  distributable ;  McDonald  v.  Bryce{a)^  Eyre 
V.  Marsden  {b) ;  and  they  insisted  that  the  Defendant 
Fooks  ought  to  accodnt  for  the  balances  which  had 
remained  in  his  hands,  with  interest  at  5  per  cent.; 
Turner  v.  Turner,  {c) 


They  contended  also  that  the  payments  made  by  Mr. 
FookSf  after  the  marriages  of  Mrs.  Cottle  and  Mrs. 

Fowler, 

(a)  2  Keen^  S76.  (c)  1  Jac.  4*  W.  39. 

{ft)  Ib»  564. 
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1 839.  FaaHcTi  were  not  authorised  by  the  power  and  ought 
not  to  be  allowed,  as  after  their  marriages  their  hus- 
bands became  legally  bound  to  maintain  them.  They 
also  argued,  that  the  payments  to  Mr.  CotUe  and  his 
children,  subsequently  to  his  wife's  death  ought  to  be 
disallowed ;  and  that  the  power  of  advancement  ceased 
on  her  marriage,  or,  at  least,  at  the  time,  when  under 
the  Thellusson  Act,  the  income  was  given  to  the  next  of 
kin ;  they  likewise  insisted  that  Fooks  ought  to  bear  the 
costs  of  the  suit  rendered  necessary  by  his  misconduct, 
and  that  the  extra  costs  ought  to  be  paid  out  of  the 
general  estate,  according  to  the  decision  of  the  Lord 
Chancellor  in  Etp^e  v.  Marsderu  (a) 

Mr.  Tinneif  for  the  representatives  of  the  widow,  and 

Mr.  Betkellf  for  the  representatives  of  one  of  the  next 
of  kin,  contended  that  the  next  of  kin  were  entitled  to 
the  dividends  of  the  sum  which  would  have  been  pro* 
duced  if  the  money  had  been  properly  invested  in  the 
funds,  and  consisted  on  the  17th  of  December  1829,  of 
19,620/.  consols. 

Mr.  Pemberion  and  Mr.  G.  Turner^  for  Mrs.  FawUr^ 
contended  that  the  power  for  maintenance  alone  was 
limited  to  the  minority  of  the  objects,  and  did  not 
cease  on  the  marriage  of  Mrs.  Fender^  and  that  the  power 
of  advancement  continued  after  her  majority  and  was 
not  determined  by  her  marriage*  They  asked  a  refer- 
ence to  the  Master,  to  approve  of  a  proper  sum  to  be 
allowed  for  her  future  advancement.  They  cited  M^Der-^ 
mott  V.  Kealy.  {b) 

Mr.  Cooper  for  Mr.  Cottle. 

Mr. 

(a)  4  MjfL  i  Cr.  851.  (b)  5  Ruu.  S64.  n. 
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Mr.  Spence  and  Mr.  6.  Russell^  for  Fooka^  contended 
that  the  several  advances  had  been  properly  and  bona 
fide  made,  and  ought  to  be  allowed  to  the  trustee; 
that  Fooks  was  not  responsible  to  the  next  of  kin^  for 
whom  he  had  not  undertaken  any  trust ;  that  interest 
on  balances  was  by  no  means  of  course,  and  ought  not 
to  be  allowed  in  this  case,  TMs  v.  Carpenter  (a) ;  as 
to  costs,  they  contended  that  Fooks  ought  not  to  pay 
the  whole  costs  of  the  suit,  which  was  for  administering 
the  estate,  and  for  the  benefit  of  all  parties. 


The  Master  of  the  Rolls  considered  the  next  of 
kin  entitled  to  the  income,  subsequent  to  the  time  when 
the  accumulations  were  forbidden  by  the  Thellusson 
Act ;  and  that  there  ought  to  be  an  inquiry  as  to  the 
balances  from  time  to  time  in  the  hands  of  FookSf  and 
whether  the  same  were  required  for  the  purposes  of  the 
trusts  contained  in  the  testator's  will,  with  liberty  for  the 
Master  to  state  special  circumstances,  and  an  inquiry 
as  to  what  would  have  been  produced  from  the  ac- 
cumulations if  the  balances  had  been  properly  invested. 
That  Fooks  was  entitled  to  the  general  costs  of  suit  as 
between  solicitor  and  client,  he  paying  so  much  as  had 
been  occasioned  by  his  breach  of  trust.  His  Lordship 
reserved  his  dec'ision  on  the  other  points. 


The  Master  of  the  Rolls. 

The  questions  reserved  in  this  case  were,  first,  whe- 
ther the  trustee  was  justified  in  paying  any  sums  of 
money  for  the  maintenance  of  Mrs»  Cottle  and  Mrs. 
Fowler,  afler  they  attained  the  age  of  twenty-one  years ; 
secondly,  whether  the  trustee  was  justified  in  paying 

any 
(a)  1  Mad.  890. 


March  S. 
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any  sums  of  money  to  Mr.  Cottle  for  the  maiotenanoe  of 
himself  and  the  children  of  his  deceased  wife;  and, 
thirdly,  whether  Mrs.  JPowfer,  notwithstanding  her  mar- 
riage and  the  attainment  of  her  age  of  twen^-cme  years, 
is  entitled  to  any  allowance  or  payment  for  her  fbtnre 
advancement  in  life. 


The  testator,  Mr.  Webb^  died  on  the  17th  of  December 
1808 :  he  gave  his  residuary  estate  to  Mr.  Foots^  to  be 
invested  and  accumulated,  and  directed  that  the  acca- 
mulated  fund  should  be  vested  in  Mr.  Fooks  for  snch 
children  as  his  nephews  -and  niece  should  leave  at  their 
respective  deceases,  one  third  part  to  go  to  the  childrea 
of  each  nephew  or  niece ;  and,  after  providing  for  the 
events  of  all  or  any  of  his  nephews  or  niece  dying  with- 
out leaving  any  child,  he  empowered  the  trustee  from 
time  to  time  to  apply  so  much  of  the  income  of  the 
estate  as,  in  the  judgment  of  the  trustee,  might  be  suffi- 
cient and  proper  for  the  education  and  maintenance  of 
the  children  of  the  nephews  and  niece  during  their 
minority,  andjbr  their  Jidure  advancement  in  life»  * 

[His  Lordship  having  stated  the  circumstances  which 
had  occurred  subsequently  to  the  testator's  death,  pro* 
ceeded.]  At  what  times  the  several  sums  constituting 
the  aggregate  amount  of  650/.  were  advanced  for  the 
maintenance  of  Mrs.  Cottle  and  her  family,  does  not  ap- 
pear; but  Mrs.  Cottle  was  born  in  October  1799,  and 
married  in  January  1819,  so  that  she  was  then  only 
nineteen  years  old,  and  some  of  the  sums  may  have 
been  advanced  before,  and  others  after,  she  attained 
twenty-one  years  of  age. 

The  allowance  of  any  part  is  objected  to,  and  I  think, 
that  as  to  such  part  as  was  advanced  after  October 
1820,  when  she  came  of  age,  the  objection  is  good  upon 

the 
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the  words  of  the  will ;  but  that,  as  to  the  sums  advanced        1840. 
during  the  minority  of  Mrs.  Cottle^  although  she  was 
married,  the  same  ought  to  be  allowed  to  the  trustee. 

The  allowance  of  50/.  a  year,  for  the  five  years  fol- 
lowing the  death  of  Mrs.  Cottle^  by  the  trustee  to  her 
surviving  husband,  to  enable  him  to  support  the  three 
children,  is  also  objected  to  by  those  who  may  be  en* 
titled  to  the  fund  in  the  events  provided  by  the  will ; 
and  I  am  of  opinion  that  the  objection  is  well  founded, 
and  consequently  that  these  sums,  the  payment  of  which 
is  not  authorised  by  the  will,  cannot  be  allowed  to  the 
trustee. 

As  to  the  allowance  for  maintenance,  made  by  the 
trustee  to  Mrs.  Fender^  I  have  already  expressed  my 
opinion  that  the  paj'ments,  up  to  the  time  when  she 
came  of  age,  ought  to  be  allowed. 

On  considering  the  words  of  the  will,  it  does  not 
appear  to  me  that  the  subsequent  payments  ought  to 
be  allowed ;  and  I  must  therefore  order  the  disallow- 
ance of  so  much  of  the  sum  of  196/.  135. 4(f.  as  was  paid 
for  or  on  account  of  the  maintenance  of  Mrs.  Fowler 
after  the  2d  day  oi  January  1832. 

Although  no  settlement  was  made,  it  appears  that 
after  the  marriage,  Mr.  Fooks^  the  trustee,  advanced  to 
Mrs.  Fonder  the  sum  of  67/.  85.  7i  to  provide  her  with 
things  necessary  by  way  of  outfit ;  and  I  think  that  that 
sum  may  without  impropriety  be  allowed  as  an  advance- 
ment 

Finding  myself  under  the  necessity  of  disallowing 
these  considerable  sums  to  TAt.Fooks  on  passing  his 
accounts^  I  think  it  right  to  observe  that  the  payments, 

though 
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1840.  though  not  made  according  to  the  authority  which  he 
possessed  when  strictly  considered,  appear  to  have  all 
of  them  been  honestly  and  bon&Jide  made  for  the  benefit 
of  the  objects  of  the  testator's  bounty,  and  at  the  request 
of  their  nearest  relation:  there  is  no  doubt  that  he 
meant  fairly  and  acted  as  he  thought  for  the  best»  and  did 
what  was,  in  fact,  beneficial  to  the  persons  for  whom 
the  payments  were  made;  and  if  this  Court  could  sup- 
ply the  want  of  authority  under  the  will,  thb  is  a  case 
in  which  it  would  be  done. 

But  it  b  claimed  for  Mrs.  Fowler  that  provision  ought 
now  to  be  made  for  her  future  advancement  in  life. 
The  testator  authorised  the  trustee  to  apply  a  sufficient 
part  of  the  income  for  the  maintenance  of  the  children 
during  their  minority,  and  for  their  future  advancement 
in  life. 

It  is  argued  for  Mrs.  Fender^  that  the  words  ^^  future 
advancement  in  life"  are  not  connected  with  the  word 
'*  minority,''  so  as  to  deprive  the  trustee  of  his  power 
to  apply  the  income  for  her  future  advancement  in  life, 
even  alter  she  has  attained  her  majority. 

On  the  other  hand,  it  is  contended  that  advancement, 
as  well  as  maintenance,  were  intended  to  be  allowed 
only  during  minority ;  that  Mrs.  Fowler^  on  her  mar- 
riage, ceased  to  be  an  object  of  the  power;  that  the 
question  of  advancement  was  left  to  the  discretion  of 
the  trustee,  who  refuses  to  advance;  and  that,  by  the 
expiration  of  twenty-one  years,  there  is  no  subject  upon 
whom  the  power  can  operate. 

It  does  not  appear  to  me  that,  upon  the  construction 
of  the  will,  the  power  of  the  trustee  to  apply  part  of  the 
income  for  the  future  advancement  in  life  of  the  chil- 
dren. 
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dren,  ceased  with  the  minority  of  the  children,  or  that, 
by  the  expiration  of  twenty-one  years,  there  has  ceased 
to  be  any  subject  for  the  power  to  operate  upon*  The 
act  which  prevents  accumulations  applies  only  to  that 
which  was  meant  to  be  accumulated, — to  the  residue 
after  the  purposes  which  continue  lawful  are  answered ; 
not  to  any  thing,  which  it  was  within  the  duty  or  the 
legal  competence  of  the  trustee  to  do,  as  against  the  ac- 
cumulation if  the  accumulation  had  been  aHowed  to 
proceed:  a  great  difference  is  indeed  effected  in  the 
parties  who  are  interested  to  oppose  any  application  of 
the  income  which  would  otherwise  have  accumulated, 
but  no  difference  in  the  power  or  duty  to  apply  the 
income  in  a  mode  directed  by  the  will,  which  continues 
lawfuL 


1840. 


I  do  not  find  that  in  point  of  fact  the  trustee  re- 
fuses to  apply  any  part  of  the  income  to  the  future 
advancement  in  life  of  Mrs.  Ftnder;  he  declines,  and 
necessarily  under  the  circumstances,  to  act  without  the 
sanction  of  the  Court,  but  that  is  all ;  and  I  think  that 
Mrs.  Fowler  is  not  to  be  prejudiced  by  this,  if  the  case 
be  proper  for  her  relief. 

The  remaining  point  is,  that  upon  the  marriage  she 
ceased  to  be  an  object  of  the  power;  and  to  be  sure  you 
cannot  advance  a  woman  who  is  already  married  by 
obtaining  a  marriage  for  her:  she  is  precluded  from  any 
mode  of  future  advancement  which  is  inconsistent  or 
incompatible  with  the  connexion  she  has  formed,  and 
the  condition  in  life  in  which  she  has  placed  herself; 
but  it  does  not  appear  to  me  that  she  is  therefore 
precluded  from  the  capacity  of  receiving  the  benefit 
of  any  application  of  money  for  her  future  advancement 
in  life. 


Vol.  II. 


Gg 


1  conceive 
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I  conceive  that  there  may  be  various  modes  in 
notwithstanding  her  marriage^  and  without  interfering 
with  the  condition  in  which  her  marriage  has  placed 
her,  money  may  be  efficiently  applied  for  her  advance- 
ment in  life ;  and  although  no  specific  mode  of  appli- 
cation has  been  suggested,  and  I  think  that  for  that 
reason  I  cannot  make  a  reference  to  the  Master  on  the 
subject,  yet  it  appears  to  me  that  I  ought  to  declare 
that  notwithstanding  her  marriage,  and  the  attainment 
of  her  age  of  twenty-one  years,  she  is,  upon  the  con- 
struction of  this  will,  entided  to  have  a  portion  of  the 
income  of  the  accumulated  fund  applied  for  her  future 
advancement,  and  I  give  her  liberty  to  apply. 


March  30. 


AMBLER  V.  TEBBUTT. 


Several 
actions  and 
suits  being 
pending  be- 
tween the 
Plaintiff  and 
Defendant, 
one  of  such 
actions  came 
on  for  trial  in 
the  Queen's 


^T^HERE  were  several  actions  at  law  and  suits  in 
equity  depending  between  the  Plaintiff  and  De- 
fendant. One  of  the  actions  coming  on  for  trial  in  the 
Queen's  Bench,  on  the  13th  of  December  18S9,  **all 
matters  in  difierence,  including  the  suits  at  law  and  in 
equity  then  depending  between  the  parties,''  were  by 
consent  referred  tQ  arbitration,  and  the  reference  was 
Bench,  when,    made  a  rule  of  the  Court  of  Queen's  Bench. 

by  consent,  all 
matters  in  dif- 
ference, in-  On  the  2Sd  of  December,  the  solicitors  of  the  Plaintiffs 

chiding  the        ... 

suitsatlawnnd  in  equity  issued  and  served  subpoenas  to  hear  judgment 
d"ependin£  be-  ^^  '^^  suits,  and  set  down  the  causes  on  the  registrar's 
tweenthepar-  book  for  hearing.     They  also  took  proceedings,  in  the 

ties,  were,  by        *  O         ' 

consent,  re-  Vjueen  S 

ferred  to  arbitration.  The  Plaintiff,  in  equity,  afterwards  served  a  subpoena  to 
hear  judgment  and  set  down  the  causes.  The  Court,  on  motion,  set  aside  the 
subpoena  with  costs,  and  struck  out  the  causes  from  the  list. 
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Queen's  Bencb^  to  vary  the  order  of  reference  and  limit 
it  to  that  particular  action ;  in  this  however  they  were 
unsuccessful. 

It  was  now  moved^  on  behalf  of  the  Defendant,  that 
the  subpcenas  to  hear  judgment  might  be  set  aside  with 
costs,  and  that  the  causes  might  be  struck  out  of  the 
registrar's  book. 

Mr.  J.  Russell  for  the  motion. 

Mr.  Pemberton^  cofitrd^ 

The  Master  of  the  Rolls  said,  that  the  Court  of 
Queen's  Bench  having  refused  to  vary  the  order  of 
reference,  it  remained  in  its  generality  as  asserted  by 
the  Defendant  and  denied  by  the  Plaintiff;  the  conse- 
quence was,  that  the  Plaintiff's  solicitors  were  in  error 
when  they  sued  out  the  subpoena  g  that  he  therefore  had 
no  discretion,  but  must  order  the  subpcenas  to  hear 
judgment  to  be  set  aside  with  costs  to  be  paid  by  the 
Plaintiff,  and  that  these  causes  be  struck  out  of  the  lis^ 
of  causes  for  hearing. 
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Jim.  15.  SO.  OLDFIELD  v.  COBBETT. 

Feb,  11. 
3iareh  30. 


Receiver's  ac-  'T^HE  Defendant  was   tlie  executor   and   residuary 

counu  were      A    legatee  of  hw  father  JVm.  Cobbett.     Shordj  after 
passed  in  the  ^  "^ 

Master's  office  the  testator's  death  the  Plaintiff  instituted  this  creditor's 


of  the  e^"^^  suit,  and  Mr.  West  was  subsequently  appointed  receiver 

cutor,  the         of  the  property. 
warrants 

having  been  rr»i  •  • 

regularly  The  receiver  having  passed  his  accounts  before  the 

clerk  in'court    ^^^®"'>  *"^  P**^  ^^^^  the  balance,  he  petitioned  to  be 

but  not  having  discharged  and  have  his  recognisances  vacated, 
been  for- 
warded to 

him.    The  Mr.  Pemberton  for  the  petition. 

Court,  under 

the  cirCUm-  rr«i        -r^    /•      .  .  i     i  .  .  ^^ 

stances,  re-  ^  he  Defendant  in  person  opposed  the  petition,  alleg- 

mitted  the        {^g  that  there  were  inaccuracies  in  the  accounts,  and 
matter  to  the       °  .     . 

Master's  of-     that  they  had  been  passed  in  his  absence^  he  not  having 
the'cxecutor     '^^^^  personally  served  with  the  warrants,  as,  he  allied, 

an  oppor.        had  been  directed  by  the  Master, 
tunity  of  stat- 

tions  to  t^r"        ^^^  Master  of  the  Rolls  allowed  this  petition  to 
"^iT^D^f'  A      stand  over,  to  give  the  Defendant  an  opportunity  of 

ant,  who  was    urging  his  objections  upon  a  cross  petition. 

the  executor 

and  residuary  ^^.^,,..„..,..,..,^,^„...„.,^. 

legatee,  ob- 
tained an  Tlie  Defendant  accordingly  presented  his  cross  pe- 
order  to  sue      ♦:#;«„ 
in  jorma  pau* 
peris;  having 

aiberwards  The  MASTER  of  the  RoLLs,  after  hearing  the  petition, 

nefit  of  the       ^^^  ^®  would  make  inquiries  as  to  what  had  been  done 

Insolvent  Act,  before  he  decided, 
he  was  dis- 
paupered, on  - 

the  ground  ,-- 

that  he  was  -*  "^ 

then  defending  in  his  representative  character  only.' 
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l^e  Masteh  of  the  Rolls. 

On  communicating  with  the  Master  on  this  case^  I 
find  that  he  never  did,  as  Mr.  Cobbett  has  supposed, 
order  that  he  should  be  personally  served  with  the 
warrants  for  attendance  at  his  office;  but  it  appears 
that  the  solicitor  for  the  PiaintiiT,  at  the  suggestion  of 
the  Master,  and  for  the  convenience  of  Mr.  Cobbett^ 
consented  to  serve,  and  did  on  several  occasions,  in 
addition  to  regular  service  on  the  clerk  in  Court,  serve 
Mr.  Cobbett  with  such  warrants  personally,  or  at  a  place 
appointed  by  him  for  the  service. 


1840. 
Oldfizld 

9. 

Cobbett. 
Feb,  11. 


The  solicitor  for  the  receiver  appears  to  have  been 
no  party  to  any  such  arrangements:  he  served  the 
warrants  regularly  on  the  clerk  in  court,  and  did  not 
serve  them  on  Mr.  Cobbett  personally;  he  was  not  bound 
to  do  so,  and  the  Master  finding  that  the  warrants  had 
been  regularly  served  on  the  clerk  in  court,  declined,  I 
think  properly,  to  delay  his  report. 


The  solicitor  for  the  receiver  proceeded  regularly  to 
obtain  the  report ;  but  it  nevertheless  appears  that,  in 
fact,  the  account  was  taken  in  the  absence  of  Mr.  Cobbett 
the  executor;  and  although  the  warrants  were  duly 
served  on  his  clerk  in  court,  yet  that  communication 
between  Mr.  Cobbett  and  his  clerk  in  court  had  pre- 
viously ceased;  and  that  communication  may  have  ceased 
in  consequence  of  Mr.  Cobbett  having  been  induced  to 
rely  on  other  service,  which  the  solicitor  for  the  Plain- 
tiff had  made  through  indulgence.  .  Under  these  cir- 
cumstances, and  although  the  solicitor  for  the  receiver 
is  free  from  all  blame,  yet  as  Mr.  Cobbett  clearly  in* 
tended  to  be  present  on  the  taking  of  the  accounts,  and 
may  have  relied  on  receiving  from  the  receiver  the 
indulgence  which  he  had  received  from  the  Plaintiff 

Gg  S  and 
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and  have  thus  been  deprived  of  the  means  of  attending 
the  Master  pursuant  to  the  warrants ;  I  think,  that  it  is 
not  unreasonable  to  give  him  now  an  opportunity  of 
stating  to  the  Master  what  are  his  objections  which  he 
has  to  make  to  the  receiver's  account;  and,  for  this 
purpose,  that  it  must  be  referred  back  to  the  Master  to 
review  his  report* 

It  must,  however,  be  understood,  that  the  warrants 
are  to  be  served  in  the  usual  manner  upon  the  clerk  in 
court ;  and  that  Mr.  Cobbett  must  hereafter,  at  his  perili 
take  notice  of  warrants  so  served. 


March  3Q» 


The  Defendant,  in  Mcy  18S9,  obtained  an  order  to 
defend  in  Jbrtnd  pauperis^  but  which  he  had  not  dulj 
served*  The  Defendant  afterwards  took  the  benefit  (^ 
the  Insolvent  Debtors'  Act 


A  petition  was  now  presented  by  the  Plaintiff  to  dis- 
charge the  order,  allowing  the  Defendant  to  defend  in 
forma  pauperis^  on  the  ground  that  this  indulgence  was 
extended  to  persons  who  su^  or  defend  in   their  own 
right,  and  not  to  executors  and  administrators. 

Mr.  KindersUtfj  in  support  of  the  petition,  contended, 
that  as  all  the  Defendant's  interest,  except  as  executor, 
had  passed  to  his  assignee,  he  was  now  defending  the 
suit  in  his  representative  character  only ;  and  that,  by 
the  rules  of  the  Court,  he  could  not  do  so  in  Jbmi 
pauperis;  he  cited  Paradice  v.  Sheppard.  {a) 


The  Defendant  in  person  opposed  the  application. 


Tk 


(a)  1  Dickens,  136,,  and  Beamet  on  Costs^  App.  577. 


CASES  IN  CHANCaERY.  447 

T^e  Master  of  the  Rolls  said,  the  Defendant  was  1 840. 

defending  in  the  character  of  executor  only,  and  he  T^^*^"^*^ 

could  not  allow  him  to  do  so  in  Jarmd  pauperis  without  v. 

altering  the  established  practice.  Cobmtt. 


SIDMOUTH  r.  SIDMOUTH.  AprU  27,  as. 

^THHE  question  in  this  case  was,  whether  certain  sums  When  pro- 
•*"    which  had  been  purchased  in  the  funds,  by  Lord  chased^by^a" 
Stowell  in  the  name  of  his  only  son  Mr.  Scott^  and  the  Parent  in  the 
dividends  of  which  had,  with  the  concurrence  of  Mr.  child,  it  is 
Scotl^  been  received  by  Lord  SifrtveU  durinff  his  life,  /7'«^/««^.an 

•^  o  ~»   advancement; 

belonged  under  the  circumstances  to  the  estate  of  Mr.    the  unplied 
Scott^  or  whether   Mr.  Scott  was    a  trustee  for  his  vom'ofthe 

father.  person  paying 

the  money, 
does  not  in 

At  six  different  times  in  the  years  1825  and  1826,  "*5'*  ^*S^. 

^  '  anse.    This 

namely,  on  the  4th  of  Mat/,  the  27th  of  July^  the  29th  presumption 
of  October,  and  the  24th  of  November  1825,  and  on  the  SLTi'it^^r 
27th  of  January  and  the  24th  of  October  1826,  Lord  evidence,  ma- 
Stowell  purchased  several  large  sums  in  the  funds  in  intention  \hat 
the  name  of  his  only  son  Mr.  Scott,  and  on  the  ISth  of  the  child 

shall  take  as 
January  and  the  24th  of  October  1825,  and  on  the  3d  of  trustee. 

August  1826,  Mr.  Scott  executed  powers  of  attorney     Whereapur- 

,  ,  .  chase  is  made 

authorising  Lord  St&acell  and   his  bankers   to  receive  by  a  parent  in 

the  dividends,  which,  it  appeared,  had  been  done,  and  child  *the  co-* 

the  temporaneous 
acts  and  de- 
clarations of  the  parent  are  evidence  to  shew  that  the  child  shall  take  as  trustee 
only ;  but  the  suDsequent  acts  and  declarations  of  the  parent  are  inadmissible  for 
that  purpose. 

Monies  were  invested  in  the  funds,  by  a  father,  in  the  name  of  his  son,  the  di- 
vidends of  which  were  received  by  the  father  during  his  life,  under  a  power  of 
attorney  from  the  son :  Held,  after  his  death,  that  this  was  an  advancement,  and 
that  the  funds  belonged  to  the  son. 

Gg4 
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the  amount  carried  to  the  credit  of  Lord  StamdPt  account 
with  his  bankers. 

It  did  not  appear  that  Mr.  Seoii  knew  of  the  pur- 
chases at  the  time  they  were  made,  and  in  two  of  the 
cases  it  did  not  appear  that  he  knew  of  the  transfers, 
until  the  times  when  he  executed  the  powers  of  attorney, 
but  in  one  case  he  attended  at  the  Bani  with  his  father 
and  received  the  dividend  warrant,  which  he  banded 
over  to  Lord  StawelL 


What  took  place,  at  the  time  Lord  StameU  directed 
the  purchases  to  be  made,  was  detailed  in  the  evidence 
of  Mr.  Addison^  then  a  clerk  of  Lord  SUnodFs  bankers, 
and  was  as  follows :  —  After  stating  that  Lord  Stawell  was 
in  the  habit  of  coming  to  his  bankers  when  he  had  some 
surplus  money  to  lay  out,  for  the  purpose  of  giving  di- 
rections as  to  its  investment,  and  that  the  witness  almost 
uniformly  saw  him  on  those  occasions ;  he  stated  '*  that 
a  conversation  of  this  sort  usually  occurred,  viz.,  after 
mentioning  that  he  had  some  spare  money  to  lay  out, 
he  would  say,  partly  as  if  deliberating  to  himself^  and 
partly  as  if  speaking  to  witness,  **  What  shall  I  buy  ? 
I  have  some  idea  of  buying  the  stock  in  my  son's 
name,"  and  after  hesitating  and  considering  for  a  short 
time,  he  would  add,  '^  well,  I  think  I  will  buy  it  in  my 
son's  name,"  or  he  used  expressions  to  that  effect.  That, 
although  the  said  Lord  Stowell  now  and  then  evinced 
some  little  indecision  as  to  whose  name  the  stock  should 
be  purchased  in,  yet  that  all  the  purchases  of  stock 
which  he  made  from  the  4th  of  May  1825,  till  the  month 
of  October  1826,  were  with  one  exception  made  by  his 
direction  in  the  name  of  his  son  William  Scott.  That 
the  witness  was  led  to  believe,  as  well  from  his  conver- 
sations with  Lord  StowcUf  as  from  the  manner  in  which 
the  stock  was  dealt  with  and  treated,  that  Lord  Siowell 

always 
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always  considered  that  the  stocky  so  purchased  in  his 
said  son's  name,  still  remained  his  own  property •'^ 

In  1830  Lord  StaweU  made  his  will  and  two  codicils, 
and  in  November  1831  he  made  a  third  codicil,  under 
which  he  intended  Mr.  Scoit  to  take  considerable  benefits* 
He,  however,  died  in  November  1836,  and  his  father^ 
Lord  Stomell^  died  two  months  afterwards,  in  January^ 
1836. 
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There  was  some  evidence  of  his  lordship's  solicitor,  to 
the  effect  that  in  1829  and  in  1831,  at  an  interview  re*  . 
specting  his  will.  Lord  S/owetf.had  spoken  of  some 
property  which  Mr.  Scott  had  in  the  funds,  and  which 
lie  had  taken  into  account  in  determining  the  amount 
intended  to  be  left  to  him  by  Lord  StotDell* 

There  was  also  some  evidence  to  shew  that  in  the 
enumeration  of  Lord  StcnuWs  property,  shortly  before 
his  death,  but  when  his  intellects  were  much  impaired 
by  age,  the  property  in  question  had  been  included. 

The  interests  of  the  parties  to  the  suit  in  the  funds 
in  question  were  as  follows :  —  the  Plaintifi^  Lady  Sid* 
mouthy  would  be  absolutely  entitled  to  the  funds  in 
question,  if  they  formed  part  of  the  estate  of  Mr.  Scott  s 
but  in  the  event  of  the  stock  forming  part  of  Lord  Stow* 
eWs  estate,  the  principal  Defendants  would,  under  the 
will  of  Lord  Stowell,  be  entitled  thereto,  in  the  event  of 
the  death  of  the  Plaintiff  without  issue* 


Mr.  Pembetton  and  Mr.  L.  Wigram^  for  the  Plaintiff 
Lady  Sidmoutk^  contended  that  the  purchase  by  Lord 
Stavoell  in  Mr.  Scotfs  name  was  an  advancement  to  the 
son,  and  did  not  make  him  a  trustee  for  his  father ;  and 
that  consequently  the  funds  in  question  formed  part  of 

Mr. 
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ULuSeotes  esUte,  and  belonged  to  the  Plaintiff  as  bis 
general  legatee. 

They  argued  that  although  where  a  purchase  is  made 
in  the  name  of  a  stranger,  an  implied  trust  arises  in 
favour  of  him  who  pays  the  purchase  mon^ ;  yet  that 
when  the  purchase  is  made  by  a  parent  in  the  name  of 
his  child,  the  presumption  is  that  it  is  made  as  an  ad- 
vancement, Finch  V.  Finch  (a),  and  that  the  onus  of 
proving  a  trust  attached  to  the  other  side.   That  the  &ct 
of  the  parent  remaining  in  possession  was  insufficient  to 
rebut  the  presumption  of  law  in  favour  of  the  child. 
Tm/lor  V.  Taylor  (6),  Dyer  v.  Dyer  (c) ;  that  the  rule  of 
law  was  thus  lud  down  in  Lord  Grey  v.  LaAf  Grey  (i^ 
<'  In  all  cases  whatsoever,  where  a  trust  shall  be  between 
father  and  son,  contrary  to  the  consideration  and  oper- 
ation of  law,  the  same  ought  to  appear  upon  very  plain 
and  coherent  and  binding  evidence,  and  not  by  any 
argument  or  inference  from  the  father's  continuing  in 
possession  and  receiving  the  profits,  which  sometimes 
the  son  may  not  in  good  manners  contradict,  especially 
where  he  is  advanced  but  in  part;  and  if  such  inference 
shall  not  be  made  by  the  father's  perception  of  profits 
it  shall  never  be  made  from  any  words  between  them  in 
common  discourse;   for  in  those  there  may  be  great 
variety,  and  sometimes  apparent  contradictions.  There- 
fore,  when  the  proof  is  not  clear  and  manifest,  the  Court 
ought  to  follow  the  law,  and  't  is  very  safe  so  to  do." 

They  also  contended  that  the  only  evidence  admissi- 
ble to  prove  a  trust,  must  be  of  facts  and  declarations 
cotemporaneous,  and  that  no  subsequent  acts,  or  de* 

clarations 


(«)  15  Fe*.  45. 

{h)  ]  Athim,  386. 

(c)  1  WaUcim  on  CopyhMi. 


4th  ed.  S77.,  and  I  P.  Wiiliams, 
112.  n.,  and  a  Cox,  92. 

(d)  Co.  tern.  Finch,  340.,  and 
see  s  Swan,  594. 
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claradons  of  a  parent  were  admissibley  in  evidence^  to 
prove  that  a  trust  and  not  an  adrancetnent,  was  in- 
tended ;  that  ^*  nothing  ex  post  facto  could  ever  be  allowed 
to  alter  what  had  been  already  done.''  Crabb  v.  Crabb.  (a) 
That  if  Mr.  Scott  had  executed  a  deed  of  trust  for  Lord 
StaweU  for  life,  the  inference  would  be  irresistible  that 
it  was  intended  that  the  son  should  take  in  remainder 
beneficially ;  that  the  power  of  attorney,  which  was  re* 
vocable,  and  would  lose  its  operation  on  the  death  of 
Mr.  Scott,  was  still  stronger  in  proving  that  he  was  not 
wholly  a  trustee  for  his  father.  That  the  obvious  pur- 
pose was  by  a  gift  inter  vivos  to  avoid  the  payment  of 
probate  and  legacy  duty. 


1840. 


SlDMOUTK 

V. 
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Mr.  Hall  for  Lord  Sidmouth  and  Mr.  Chishdmej  a 
trustee,  submitted  to  any  decision  of  the  Court 


Mr.  Kinderdey  and  Mr.  H.  Williams,  for  the  repre- 
sentatives of  Lord  Eldon,  and  Mr.  Purvis,  for  Mrs. 
Forster,  a  party  in  the  same  interest,  contended  there 
was  a  clear  trust  of  the  stock  in  favour  of  Lord  Staooett; 
that  there  was  evidence  sufficient  to  rebut  the  ordinary 
presumption  that  Mr.  Scott  was  to  take  beneficially. 
The  execution  by  him  of  the  powers  of  attorney  —  his 
acquiescence  for  so  many  years  in  the  receipt  of  the 
dividends  by  his  father,  shewed  plainly  that  the  father 
and  not  the  son  was  intended  to  have  the  benefit  of  the 
investment.  That  the  fact  of  a  father  retaining  posses- 
sion had  always  been  looked  on  as  strong  evidence  against 
an  advancement  In  Woodman  v.  Morrel  (b)  a  daughter 
was  decreed  to  resurrender  copyholds  on  that  ground ; 
and  in  Murless  v.  Franklin  (c),  it  was  considered  that 

possession 


(a)  1  Myl,if  K.SWr,  and  see 
KUprnf,  KUfUn^  it,  559.;  and 
Murieu  v.  Franklin^  1  Sunm.  13. 


{h)  Freeman^  C.  C.  32. 
(c)  1  Swan.  17. 
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possession  taken  by  the  father  at  the  time,  woald  amount 
to  evidence  to  show  that  the  father  intended  the  pordiase 
for  his  own  benefit.  ' 

They  argued,  that  if  the  son  took  the  whole  beneficial 
interest,  the  father's  estate  might,  contrary  to  the  in- 
tention, be  accountable  for  the  receipts  of  the  very 
dividends ;  that  if  a  partial  interest  was  intended  to  be 
reserved  by  the  father,  then  the  onus  of  proving  the 
limits  of  that  interest  was  on  the  Plaintifi*;  and  that 
it  might  fairly  be  assumed  that  Lord  StoweU  intended 
his  son  to  take  the  property,  only  in  the  event  of  his 
surviving  him. 

That  the  authorities  cited  were  distinguishable.  The 
case  of  Lord  Grey  v.  Lady  Grey  turned  on  this,  that 
the  son  joined  in  a  security  for  the  purchase- money.  In 
Taylor  v.  Taylor,  the  infancy  of  the  child  was  the  main 
point  relied  on,  as  it  would  be  absurd  to  appoint  an 
infant  trustee ;  and  in  Crabb  v.  Crabby  the  testator  had 
evinced  his  intention  by  directing  the  dividends  to  be 
paid  to  the  son. 

That  Mr.  Scott  was  adult  at  the  time,  and  living  with 
his  father,  and  that  no  marriage  or  settlement  in  life 
appeared  to  have  been  then  contemplated,  which  ren- 
dered such  a  provision  for  him  necessary.  They  also 
cited  Swift  dem,  Farr  v.  Davis,  (a) 

Mr.  Tfimer  and  Mr.  Atlfrey  for  Mr.  Sanderson,  in 

the  same  interest,  cited,  in  addition,  Stileman  v.  AA^ 

damn  (6),  Loyd  v.  "Read  (c),  and  a  manuscript  case  of 

Loriet  v.  Loriet,  before  Sir  John  Leach,  in  November, 

1825. 

Mr. 


(a)  8  Ea»t^  ?54.  n. 
{h)  2  Atk.  477. 


(c)  1  P.  WilUams,  €06. 
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Mr.  Pemberton  in  reply.  1840. 

SlOMOUTH 

7^e  Master  of  the  Rolls.  v. 

SlOMOUTH. 

The  Plaintiff  in  this  cause  is  the  legal  personal  AvrU2% 
xepresentative  of  her  late  brother,  William  Scott^  and  as 
such  she  claims  to  be  entitled  to  the  sum  of  5500/.  three 
per  cents.,  the  sum  of  7000/.  three  per  cent,  reduced 
annuities,  and  the  sum  of  21,000/.  three  and  a  half  per 
cent,  annuities,  which  were  standing  in  the  name  of  Mr. 
Scott  at  the  time  of  his  death ;  the  Defendants  are.  Lord 
Sidmouth  and  Mr.  Chisholme  the  executors  of  Lord 
Stcrjoell  the  father  of  Mr.  Scott  and  of  the  Plaintiff, 
Elizabeth  Foster^  and  Richard  Burden  Sanderson^  who 
are  represented  to  be  two  of  the  next  of  kin  of  Lord 
Stowell  (exclusively  of  his  daughter  and  her  issue,)  and 
the  executors  of  the  late  Lord  Eldon,  who  is  repre- 
sented to  have  been  the  only  other  next  of  kin  of  Lord 
Stowell  (exclusively  of  his  daughter  and  her  issue.) 

Mr.  Scott  died  on  the  26th  of  Naoember,  18S5,  in  the 
life  time  of  his  father,  Lord  Stawell^  who  died  on  the 
28th  of  January^  1836.  The  death  of  Mr.  Scott  was 
not  made  known  to  his  father,  and  for  some  time  after 
Lord  StaooelFs,  death,  it  was  supposed  that  Mr.  Scott 
had  died  intestate,  and  on  this  supposition  administra- 
tion of  his  estate  was  granted  to  his  father's  executors, 
and  they  procured  the  sums  of  stock  which  are  in  ques- 
tion to  be  transferred  into  their  names.  After  the  will 
of  Mr.  Scott  was  discovered,  administration  of  his  estate 
was  granted  to  the  Plaintiff. 

By  the  will  of  Mr.  Scott^  the  whole  of  his  personal 
estate  was  bequeathed  to  the  Plaintiff. 

By  the  will  of  Lord  Staaoellf  his  residuary  estate  is 
contingently  given  in  trust  for  the  persons  who,  under 

the 
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the  statute  of  distribations,  would  be  entitled  (o  hb 
personal  estate  in  case  be  bad  died  intestate  and  without 
issue* 

The  several  sums  of  stock  which  were  standbg  in 
the  name  of.  Mr.  Scott  at  the  time  of  his  death,  were  all 
of  them  purchased  by  the  directions  and  with  the  money 
of  Lord  St&meU ;  and  under  these  circumstances^  the 
Plaintiff  contends  that  the  stock  so  purchased  by  the 
father  in  the  name  of  the  son,  was  an  advancement  to 
him,  and  constituted  part  of  his  estate,  and  now  belong 
to  her  as  his  legal  personal  representative ;  whilst  the 
Defendants,  the  next  of  kin  (exclusively  of  the  Plaintiff 
and  her   issue)  contend  that  the  purchase  was  made 
under  circumstances  which  constitute  Mr.  Scott  a  trustee 
for  his  father,  Lord  Stowellj  and  that,  notwithstanding 
the  transfer  of  the  stock  into  the  name  of  Mr.  Scatty 
the  beneficial  interest  therein  was  vested  in  Lord  StaaDelli 
and  formed  part  of  bis  estate,  and  upon  the  happening 
of  the  contingency  contemplated  by  him  will  belong  to 
his  next  of  kin. 


The  law  applicable  to  cases  of  this  nature  is  subject 

to  so  little  doubt  that  it  has  not  been  questioned  in  the 

argument  of  this  case.     Where  property  is  purchased 

by  a  parent  in  the  name  of  his  child,  the  purchase  is 

primA  facie  to  be  deemed  an  advancement;  the  resulting 

or  implied  trust  whith  arises  in  favour  of  the  person 

who  pays  the  purchase  money,  and  takes  a  conveyance 

or  transfer  in  the  name  of  a  stranger,  does  not  arise  in 

the  case  of  a  purchase  by  a  parent  in  the  name  of  a 

child;  but  still  the  relation  of  parent  and  child  is  only 

evidence  of  the  intention  of  the  parent  to  advance  the 

child,  and   that   evidence   may  be  rebutted  by  other 

evidence,  manifesting  an  intention  that  the  child  shall 

take  as  a  trustee ;  and  in  this  case,  as  in  most  others  of 

the 
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the  like  kind,  the  only  question  is,  whether  there  is  such 
other  eridence* 

That  cotemporaneous  acts  and  even  cotemporaneous 
declarations  of  the  parent  may  amount  to  such  evidence, 
has  often  been  decided*  Subsequent  acts  and  declar- 
ations of  the  parent  are  not  evidence  to  support  the 
trust,  although  subsequent  acts  and  declarations  of  the 
child  may  be  so ;  but  generally  speaking,  we  are  to  look 
at  what  was  said  and  done  at  the  time. 
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V. 
SroMOVTR. 


In  this  case,  the  only  evidence  shewing  what  was 
done  at  the  time  is  that  of  Mr.  Addison^  who  says  that 
Lord  SioweU  was  in  the  habit  of  going  to  the  banking- 
house  of  Child  and  Co.  when  he  had  surplus  money  to 
lay  out,  and  that  on  such  occasions  a  conversation  of 
this  sort  usually  occurred,  viz.,  after  mentioning  that  he 
had  some  spare  money  to  lay  out,  he  would  say,  partly 
as  if  deliberating  to  himself,  and  partly  as  if  speaking 
to  witness,  *^  What  shall  I  buy  ?  I  have  some  idea  of 
buying  the  stock  in  my  son's  name;"  and  after  hesitat- 
ing and  considering  for  a  short  time,  he  would  add, 
"  Well,  I  think  I  will  buy  it  in  my  son's  name,"  or  he 
used  expressions  to  that  effect.  The  witness  then  proves 
the  stock  to  have  been  purchased  by  the  directions  of 
Lord  Stotwell  in  his  son's  name,  and  leaving  it  to  be 
supposed  that  the  vague  language  he  has  described  was 
employed  on  the  several  occasions  of  those  purchases, 
he  says  it  was  understood  by  the  bank  that  the  stock 
was  to  be  held  by  the  son  at  the  entire  and  absolute 
disposal  of  the  father. 

This  understanding  is  not  material,  as  we  are  to  con- 
sider what  it  is  of  which  the  facts  are  evidence ;  and  1 
am  of  opinion  that  the  species  of  deliberation  which  was' 
manifested  by  Lord  StaweRy  and  supposing  it  to  have 

occurred 
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occurred  on  every  occasion  of  transfer,  affords  oo 
evidence  whatever  that  he  intended  his  son  to  be  a 
trustee  of  the  stock.  I  cannot  suppose  him  to  have 
been  ignorant  of  the  legal  effect  of  buying  the  stock  in 
the  name  of  his  son ;  and  it  seems  much  more  probable 
that  any  hesitation  which  he  evinced  was  occasioned  by 
a  deliberation  whether  he  should  or  not  make  an  ad- 
vancement for  his  son,  than  by  a  deliberation  whether 
he  should  or  not  make  his  son  a  trustee  for  him  at  a  time 
when  he  had  other  stock  standing  in  his  own  name,  and 
in  which  it  does  not  appear  that  any  convenience  could 
be  obtained  by  making  his  own  son  a  trustee  for  him  of 
part  of  the  stock  of  which  he  was  the  owner. 


As  far  as  acts  strictly  cotemporaneous  appear,  there 
does  not  appear  to  be  any  thing  to  manifest  an  intention 
to  make  the  son  a  trustee  for  the  father.  The  circum- 
stance that  the  son  was  adult  does  not  appear  to  ine  to 
be  material.  It  is  said  that  no  establishment  was  in 
contemplation,  and  that  no  necessity  or  occasion  for 
advancing  the  son  had  occurred,  but  in  the  relation 
between  parent  and  child,  it  does  not  appear  to  me  that 
an  observation  of  this  kind  can  have  any  weight.  The 
parent  may  judge  for  himself  when  it  suits  his  own  con- 
venience,  or  when  it  will  be  best  for  his  son,  to  secure 
him  any  benefit  which  he  voluntarily  thinks  fit  to  bestow 
upon  him,  and  it  does  not  follow  that  because  the  reason 
for  doing  it  is  not  known,  there  was  no  intention  to  ad- 
vance at  all. 


But  then  it  is  said  that  the  powers  of  attorney,  which 
enabled  the  father  or  the  father's  bankers  to  receive  the 
dividends,  though  not  strictly  cotemporaneous,  followed 
so  soon  upon  the  transfers  as  to  show  that  they  were  part 
of  the  same  transaction.  In  none  of  the  cases  does  it 
appear  that  Mr.  Scott  knew  of  the  transfers  at  the  time 

when 
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when  they  were  made ;  in  two  of  the  cases  it  does  not 
appear  that  he  knew  of  the  transfers  until  the  times 
when  he  executed  the  powers  of  attorney ;  but  in  one 
of  the  cases  he  had  attended  at  the  bank,  and  himself 
received  the  dividend  warrant,  and  consequently  knew 
of  the  transfer  before  he  executed  the  power  of  attor- 
ney ;  he  then  permitted  his  father,  who  was  present,  to 
deal  with  the  dividend  as  he  pleased.  These  circum- 
stances are  not  conclusive,  but  they  appear  to  me  to 
make  it  probable,  that  at  the  time  when  the  transfers 
were  made^  Lord  Sicnvell  intended  that  the  dividends 
should  be  received  by  himself.  Whenever  that  intention 
was  formed,  Mr.  Scott  acquiesced  in  it 


1840. 


8u>MOUTH 
SiDMOUTH. 


But  supposing  that  the  demand  of  the  powers  of 
attorney  afford  evidence  of  Lord  StowelPs  intention  at 
the  times  of  the  several  transfers,  I  am  of  opinion  that 
it  cannot  thence  b^  deduced  that  Lord  StaweUf  at  the 
same  times,  intended  his  son  to  be  a  mere  trustee  for 
him.  Consider  the  situation  in  which  they  stood,  — 
the  son  unmarried,  living  in  the  house  of  his  father,  and 
wholly  maintained  by  him,  having  future  expectations 
from  another  source,  but  no  present  maintenance  except 
from  his  &ther,  and  having  very  great  future  expectations 
from  his  father's  large  property;  and  then  consider  what 
the  father  could  mean  by  transferring  sums  of  stock 
into  the  name  of  his  son,  with  an  intention  to  receive 
the  dividends  himself.  It  is  clear  that  he  meant  to  con- 
tinue to  maintain  his  son;  it  is  probable  that  if  he  had 
meant  only  a  contingent  provision  in  the  event  of  the 
son  surviving  him,  he  would  have  made  a  transfer  into 
the  joint  names  of  himself  and  his  son,  for  this  would 
have  given  the  absolute  power  over  the  stock  to  the 
survivor;  if  he  had  intended,  notwithstanding  the 
transfer  to  the  son,  to  retain  the  absolute  dominion  in 
himself,  it  is  probable  he  would  have  taken  care  to 

Vol.  II.  H  h  extend 
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1840.        extend  the  power  so  as  to  enable  himself  to  sdl  and 
^^""^•^^^^     transfer;  but  it  is  scarcely  to  be  conceived  why  he 
should  make  any  transfer  at  all  if  he  intended  the  sod 
to  have  neither  any  present  interest  in  the  stock,  nor  any 
power  over  it,  nor  any  future  benefit  of  any  kind  from  it. 

It  seems  to  me  to  be,  if  not  a  necessary,  yet  an  ex- 
tremely probable  inference  from  the  circumstanoes, 
that  the  father  intended  to  make  the  son,  to  the  ezteot 
of  these  transfers,  secure  for  the  future ;  but  at  the  saioe 
time  intended  to  make  the  son,  for  the  present,  depend- 
ant upon  himself  for  his  support;  that  although  he 
adopted  a  mode  of  proceeding  which  gave  power  to  the 
son  to  revoke  the  letters  of  attorney  and  sell  the  stock, 
yet  he  relied,  and  reasonably,  upon  his  own  parental 
influence,  upon  the  habitual  deference  of  his  son,  and 
upon  the  conformity  to  his  own  will  which  he  might  ex- 
pect in  a  son  who  had  so  much  to  expect  from  him, 
that  no  improper  advantage  would  be  taken  of  the 
power  which  the  son  obtained  by  the  transfer;  and  so, 
in  fact,  they  went  on  :  the  son  was  maintained  by  the 
father,  who  continued  to  receive  the  dividends. 

The  evidence  of  Mr.  CAisAolme^  so  far  as  it  shews 

that  at  a  subsequent  period  Lord  Stawell  referred  to 

this  stock  as  a  provision  to  that  extent  made  for  Mr* 

Scottf  is  material ;  it  was  quite  consistent  with  its  being 

an  advancement  that  Lord  Stawell  should  take  it  into 

consideration  to  determine  what  further  provision  he 

should  make  for  Mr.  Scott  by  his  will.     The  other  parts 

of  the  evidence  of  Mr.  Chisholme  I  do  not  consider  to 

be  important :  Lord  Stawell  does  not  appear  at  the  time 

to  have  accurately  recollected   the  particulars  of  the 

stock  which  he  had  transferred,  and  Mr.  Cktsiolfne  ^J 

not  have  succeeded  in  accurately  collecting  the  very 

words  which  Lord  Stawell  used ;  but  I  do  not  itiA  ^J 

thing 
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thing  in  any  part  of  the  evidence,  which  is  inconsistent 
with  the  material  part,  by  which  it  is  shewn  that  Lord 
StctoxU  himself  considered  that  by  the  transfers  he  had 
made  a  provision  for  his  son. 

The  evidence  of  Mr.  BaUeyy  as  to  conversations  be- 
tween him  and  Lord  St&meU^  I  consider  to  be  wholly 
immaterial.  With  respect  to  Mr.  Scott^  Mr.  Bailey  says 
that  he  was  in  want  of  money,  and  did  not  know  that 
he  had  this  stock  to  resort  to,  and  when  told  of  it, 
thought  he  could  not  use  it  in  his  father's  lifetime. 

On  the  other  hand,  it  is  said,  that  Mr.  Sccit  could 
not  have  wanted  money,  because  he  had  always  a 
balance  in  the  hands  of  his  bankers.  I  do  not  think  it 
important  whether  he  was  in  want  of  money  or  not; 
under  all  the  circumstances,  a  balance  at  his  bankers, 
who  were  also  the  bankers  of  his  father,  does  not  appear 
to  prove  that  he  was  not  But  the  conversations  with 
Mr.  Bailey  prove  nothing  as  to  the  rights  of  the  parties, 
and  if  Mr.  Bailey  gave  the  information  about  the  stock 
to  Mr.  Scott  in  the  year  1834*,  Mr.  Scott  was  concurring 
in  an  arrangement  recommended  by  the  late  Lord 
Eldon  and  by  Lord  Sidmouth^  which  was  much  more 
beneficial  to  himself. 

On  the  whole,  I  think  there  is  not,  in  this  case,  any 
thing  to  rebut  the  ordinary  presumption,  which  arises 
from  an  investment  by  a  father  in  the  name  of  his  son ; 
and  I  think  that  the  several  sums  of  stock  which  are  in 
question,  form  parts  of  the  estate  of  William  Scott^  and 
belong  to  the  Plaintiff  as  his  representative. 
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^     .,        _^  BETWEEN 

April  35.  30. 

MARIA  GUY  and  MARY  GUY,  Infants,  by  WIL- 
LI  AM  CARNS,  their  next  Friend       -  Plaintiffi; 

AND 

AMELIA  GUY  and  Others       -  -  Defendants. 

BiU  filed  by     rflHIS  suit  was  instituted  in  the  name  of  the  in&nt 

two  infants ;       I     ^,  .     .«.    ,        ,    .  *• .      , 

one  attained      -"^    Flaintifis  by  their  next  fnend,  a  person  uncon- 

SforedSL-  nected  with  their  family;'  on  the  6th  of  Maivh  1840 

her  name  at  Maria  Gty  attained  her  age  of  twenty-one  years.    It 

struck  out  on  ^^  ^^^  moved  on  her  behalf  that  the  aboTe  named 

herapplicap  William  Cams  might  be  restnuned  from   taking  any 

costs  of  the  Airther  proceedings  in  this  suit  in  her  name,  and  that 

application,      y^^^  name  miirht  be  struck  out  of  this  suit  as  a  Plain- 
Suit  im-  ^ 
properly  in-      ti£^  and  that  WiUiam  Cams  might  pay  the  costs  of  thb 

behalfofan  application ;  and  also  for  a  reference  to  the  Master,  to 
infant,  dis-       inquire  if  it  was  for  the  benefit  of  the  infant  Plaintiff, 

^u  on  mo-    Mary  Gwf^  that  this  suit  should  be  prosecuted, 
tion,  upon  the 

the  infant  by  ^fo  decree  had  been  made. 

A.  B,f  a  pei^ 

son  not  then  a  «        i    i         •  •    t     i  ■         • 

party  to  the  It  was  alleged  that  the  suit  had  been  improperly  in- 

next  friend^'  stituted,  and  the  circumstances  being  such  as  to  in- 
for  the  pur-  duce  the  Court  to  come  to  that  conclusion,  it  is  unne- 
appHMtion."    cessary  further  to  state  them. 

Mr.  Pemberton  and  Mr.  W»  C  L.  Keene^  in  support 
of  the  motion,  contended  that  the  Plaintiff,  having  at- 
tained twenty-one,  had  a  right  to  have  her  name  struck 
out  as  CO- Plaintiff,  Acres  v.  Little  {a) ;  and  the  suit  not 
appearing  to  be  for  the  benefit  of  the  other  infant,  that 

it 

(a)  7  Simons,  158. 
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i  tought  to  be  dismissed :  Fox  t.  Sucoerkrop  (a),  and  Sale       1 840. 
^'Sale.(b)  '-^ 

Mr.  Beihell  and  Mr.  PuUer^  contrd^  argued  that  the  (^^^' 
proper  mode  of  withdrawing  from  the  suit  was  by 
giving  notice  to  the  next  friend  and  the  clerk  in  Court, 
and  not  by  a  motion ;  and  that,  at  all  events,  the  motion 
could  only  be  granted  on  terms;  as  the  suit  would 
otherwise  be  rendered  imperfect.  That  no  reference 
could  be  directed  as  to  the  other  Plaintiff,  as  no  applica- 
tion was  now  made  on  her  behalf.  As  to  dismissing 
the  bill,  they  observed  that  it  was  not  asked  by  the 
notice  of  motion. 

Mr.  Pemberton^  in  reply. 

The  Master  of  the  Rolls  considered  that  the  in&nt, 
having  attained  twenty-one,  had  a  right  to  witlidraw 
from  the  suit,  and  to  have  the  costs  of  the  application. 

• 

As  to  the  other  part  of  the  case,  he  said  that  he 
could  make  no  order  on  the  present  motion,  but  that 
he  would  leave  it  open  to  the  parties  to  make  such 
application,  on  behalf  of  the  infant  Plaintiff  as  they 
might  be  advised. 


A  motion  was  now  made  *^  by  the  infiemt  Plaintiff     April  so, 
Mary  Guy^  by  the  late  Plaintiff  Maria  Guy^  her  sister, 
and  next  friend  for  the  purpose  of  this  application,  that 
the  bill  might  be  dismissed  with  costs  to  be  paid  by 
WtUiam  Cams,  the  next  friend." 

Mr.  Pemberton  and  Mr.  IV.  C.  L.  Keene  in  support  of 
the  motion,  cited  Sale  v.  Sale  {fi)  and  Fox  v.  Suwer^ 
krqp.  (a) 

Mr. 

{a)  1  Beawan^  5SS.  {b)  lb.  586. 
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Mr.  Bethell  objected  that  the  implication  ought  not  to 
have  been  made  by  Maria  Gwf  as  next  friend,  she  being 
now  no  party  to  the  suit,  and  such  applications  having 
always  heretofore  been  made  through  a  Defendant; 
and  secondly,  that  there  ought  to  be  a  reference  to  the 
Master  to  inquire  as  to  the  propriety  of  the  suit 


The  Master  of  the  Rolls,  upon  the  evidence  before 
him,  being  of  opinion  that  the  suit  was  improper,  fol« 
lowed  the  authorities  cited,  and  granted  the  motion. 


1839. 

MayBm 

June  1.  3. 

A»  S.f  an  at^ 
tomey,  re- 

E  resenting 
imself  to  be 


SAINSBURY  V,  JONES. 

« 

CITEPHEN  JONES  and  Margaret  Doggerdl,  being 

^  owners  of  a  house  and  premises  at  Baih^  Mr. 

Chitty^  an  attorney,  entered  into  an  agreement  in  writing 

authorised  by  with  the  Plaintifi^  whereby,  representing  himself  ^  as 

enter^  into     ^^  lawfully  authorised  agent  of  them  the  said  Stephen 

an  «grf«"f n'   Jones  tfnd  Margaret  Doggerettj^  he  agreed  on  their  behalf 

half,  to  sell  a    for  the  sale  to  the  Plaintiff  of  the  property  in  question. 

bouse  to  the 

Plaintiff,  and 

he  received  a        At  the  time  of  the  execution  of  the  agreement  the 

tedfffiJd^  Plaintiff  paid  to  Chitty  a  deposit  of  20i. 

a  bill  against 

the  owners 

and  A.  B.y  ^^^  Plaintiff  filed  a  bill  against  Stephen  Jones  and 

praying  a  ipe-  Margaret  JDoggereU  for  the  specific  performance  of  the 
ance,  andin  agreement;  and  Margaret  Lk^ereU^  by  her  answer, 
live  that"^      Stated,  as  the  fact  was,  that  she  had  not  authorised 

the  agreement  Chitty 

could  not  be 

enforced  against  the  owners,  then  that  A.  B,  might  repay  the  deposit  and  the  costs 
incurred  by  the  Plaintiff,  and  of  the  suit.  It  appeared  at  the  bearing  that  A,  S. 
had  no  authority  to  sell :  Held,  that  the  remedy  of  the  Plaintiff  against  A.  B. 
being  altogether  at  law,  could  not  be  had  in  this  suit,  and  the  bill  was  dismissed 
with  costs. 
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Chitty  to  sell  the  property,  and  (as  was  also  the  fact)  1839. 

that  Jones  at  and  previous  to  the  time  of  the  allefired  sale,  )^^^^^^ 

....                                      .        ,     .  Sainsbury 

was  a  lunatic  and  incompetent  to  give  such  authonty.  v. 


Jones. 


The  Plaintiff  thereupon  amended  his  bill  by  making 
Chitty  a  party,  and  adding  an  alternative  prayer,  that  in 
case  it  should  appear  that  the  agreement  could  not  be 
enforced,  by  reason  of  the  said  Stephen  Jones  being  a 
lunatic,  or  otherwise  by  reason  of  want  of  authority  of 
Chitty  to  sign  or  enter  into  the  same,  then  that  the 
same  might  be  cancelled ;  and  in  that  case  that  Chitty 
might  be  decreed  to  pay  and  reimburse  to  the  Plaintiff 
the  deposit  paid  by  him  as  aforesaid,  and  the  monies 
expended  by  him  in  buildings  on  the  premises,  and  the 
costs  and  expenses  incurred  by  him  in  investigating  the 
title  to  the  premises,  and  endeavouring  to  enforce  the 
performance  of  the  agreement,  and  otherwise  in  relation 
thereto,  and  the  costs  of  this  suit. 

The  Plaintiff  had  incurred  some  expenses  in  repairs 
and  improvement  of  the  premises ;  and  also  in  the  in- 
vestigation of  the  title,  an  abstract  of  which  had*  been 
furnished  by  Chitty. 

Chith/j  before  the  institution  of  the  suit,  had  offered 
as  follows :  —  "  The  best  plan  will  be  to  repay  your 
client  his  deposit  and  expenses,  and  wait  a  little  while 
till  the  family  are  in  a  situation  to  satisfy  the  contract 
or  rescind  the  contract  altogether.''     * 

The  want  of  authority  and  lunacy  of  Jones  were 
proved. 

The  cause  now  came  on  for  hearing,  when 

Mr.  Girdlestone  and  Mr.  Hetherington,  for  the  Plain- 
ti£^  contended,  that  if  the  contract  could  not  be  en- 

Hh  4t  forced. 
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1839.  forced,  then  that  such  a  fraud  bad  been  oommhled  by 
the  Defendant  Chitty^  an  officer  of  the  Court,  as  to 
render  him  personally  liable  to  what  was  prayed  agunst 
him ;  that  the  Court  always  entertained  jarisdictioD  m 
cases  of  fraud  and  misrepresentation,  and  that  the  au- 
thorities warranted  the  granting  the  relief  here  asked, 
in  respect  of  the  deposit  and  costs,  without  putting 
the  parties  to  their  action  at  law. 

Mr.  Tinney  and  Mr.  Ijotoat^  for  Mrs.  Doggerdl^ 
argued  that  no  authority  to  sell  had  been  given  by 
her. 

Mr.  Cooper^  for  Chitty^  contended  that,  although  he 
had  acted  imprudently  and  under  a  wrong  impressioD, 
he  had  not  acted  fraudulently 

That  the  Plaintiff  was  aware,  when  he  filed  bis  bill, 
of  the  impossibility  of  obtaining  a  decree,  and  was 
wrong  both  in  the  institution  of  the  suit,  and  in 
making  Chitty  a  party  by  amendment;  Nidoson  ▼. 
Wordsworth,  {a) 

And  as  to  the  personal  relief  sought  against  Chiifyj 
that,  whatever  might  have  been  the  rule  formerly,  it 
had  been  now  completely  settled,  that  this  Court  would 
not  give  relief  by  way  of  damages,  which  was  the  pro- 
vince of  a  court  of  law ;  and  that  if  the  Plaintiff 
had  any  claim  for  damages  against  CJiittt/  for  the  mis- 
representation, he  ought  to  have  proceeded  at  law: 
Denton  v.  Sttwart  (&),  Greenaway  v.  Adams  (c),  Todd 
V.  Gee  (<2),  and  that  this  objection  applied  equally  to  the 

deposit :   WiUiams  v.  Edwards,  le) 

The 

(a)  2  Swan.  36$.  (d)  17  Vet.  S75. 

lb)  1  Cor,  258.  (e)  2  Sim.  78. 

(c)  12  Ves.396. 


CASES  IN  CHANCERY. 


465 


The  foUowing  cases  were  cited  on  the  hearing  here 
and  on  the  appeal :  Samerby  v.  Warder  (a),  Amot  v. 
Biscoe  (6),  Evans  v.  BickneU  (c),  Burrowes  y.  Ijock  (</), 
Parroi  y.  Wells  {e\  Bennet  v.  Vade  (g),  BcnxlUs  v.  S^rtD- 
art{h)j  Bidkeley  v.  2)tiii&ir(f),  Nelihorpe  v.  Penny- 
man  {k\  Cl^rd  V.  Brooke  {l\  Johnson  v.  Ogilby*  (m) 


18S9. 


7%^  Master  ^  /^^  Rolls, 

(After  stating  that  no  decree  for  specific  performance 
could  be  made,  and  that  the  bill  must  be  dismissed 
with  costs  as  against  Jones  and  DoggereUy)  said,  the 
question  which  remains  is,  the  recovery  from  Chitty  of 
the  deposit,  and  damages.  The  question  is,  whether 
where  a  party, 'having  no  sufficient  authority,  enters 
into  an  agreement,  the  disappointed  purchaser  can 
come  here  for  the  recovery  of  damages  which  he  has 
been  put  to.  No  authority  was  produced,  and  I  believe 
that  none  exists,  for  such  an  interposition  by  this  Court. 
Judges  have  always  in  modem  times  thought,  that 
this  was  not  the  Court  for  the  recovery  of  damages, 
and  that  the  proper  mode  of  obtaining  relief  was  by  an 
action  at  law ;  and  it  is  reasonable  that  it  should  be  so. 
It  is  painful  to  be  compelled  to  refuse  assktance  to  the 
Plaintiff,  who  has  sustained  damages ;  but  it  appears  to 
me  that  he  is  not  entitled  in  this  Court  to  the  relief 
which  he  asks  against  Chittyy  and  as  to  him  also^  the 
bill  must  be  dismissed.  I  must  look  to  the  answer 
before  I  decide  the  question  of  costs. 

If 


(a)  S  Cor,  868/ 

(6)  1  Vei.  sen.  94. 

(c)  6  Vet.  175. 

\d)  10  Vet.  470. 

(e)  8  Venum^  137. 

(g)  8  Aik.  584. 

\k)  1  Scho.  4>  Lef.  387. 


(t)  1  Amt.  57. 

{k)  14  Vet.S\1. 

(/}  13  Vet.  151.;  Sugden*t  V. 
4*  P.  ToL  L  45. :  and  cases  in 
note  (y). 

(m)  5  P.  W.  877. 
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If,  as  is  rq>resented  in  Ckith^^s  answer,  the  state  of 
mind  of  Jones  was  known  to  the  Plaintiff  and  his  soli- 
citor previous  to  the  filing  of  the  bill,  the  Plaintiff  has 
prosecuted  this  suit,  knowing  that  the  relief  which  be 
asks  for  could  not  be  obtained. 


Jvne  5. 


The  Master  rf  the  Rolls  said  that  he  had  read  the 
answer  of  Chitty^  which  stated  he  had  no  authority  to 
enter  into  the  contract ;  and  that  the  Plaintiff  knew,  at 
the  time  of  filing  his  bill,  that  he  was  not  entitled  to  the 
relief  thereby  claimed.  That  without  expressing  any 
opinion  as  to  the  liability  of  Chitty  in  a  court  of  law, 
he  thought  the  bill  must  be  dismissed  as  against  him, 
with  costs. 


Affirmed,  with  costs,  by  tl^e  Lord  Chancellor,  on  the  18th  of  Jfo- 

vember,  1899. 


1840. 
April  S3. 


VINER  V.  VAUGHAN. 


A  tenant  for    ^i^HIS  was  an  application,  on  the  part  of  persons  en- 

rirfitto ^en  ^*^®^  ^^  remainder,  for  an  injunction,  the  effect  of 

mines  or  clay  which  was  to  restrain  a  tenant  for  life,  and  her  agents 

where  the  <^^  ^^^  Defendant  Hendy^  from  digging  and  carrying 

author  of  the  away  brick  earth  from  the  property  in  question. 

•CvucuiCul 

has  previously 

worted  them,  Tbe 

the  tenant  for 

life  may  continue; 

Whether  a  tenant  for  life  can  work  mines  or  clay-pits,  the  working  of  which  had 
been  abandoned  by  the  author  of  the  settlement,  quofref 
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llie  testator  had  devised  his  real  and  personal  estate 
to  trusteeSf  their  heirs^  executors,  administrators,  and 
assigns,  upon  trust  to  receive,  take,  and  pay  the  rents, 
issues  and  profits,  interest  and  dividends  of  his  real 
and  personal  estates  respectively,  unto  his  wife  Amy 
or  her  assigns  for  and  during  the  term  of  her  na- 
tural life,  provided  she  continued  a  widow ;  and  from 
and  immediately  on  the  decease  or  marriage  of  his  said 
wife  Amy^  whichever  might  first  happen,  then  upon  trust 
to  sell  and  invest  the  produce,  and  pay,  assign,  transfer, 
and  divide  his  said  trust-monies,  and  the  interest,  divi- 
dends, and  produce  thereof,  unto  and  between  his 
daughters,  the  Plaintiff  Amy^  and  Jane^  Betseyj  Han- 
nah and  Clarissa^  equally,  share  and  share  alike,  as 
tenants  in  common,  when  and  as  they  should  severally 
attain  the  age  of  twenty-one  years ;  and  in  the  mean 
time  to  apply  the  dividends  towards  their  maintenance 
and  education. 


1840. 


After  the  testator's  death  in  182S,  the  widow  entered 
into  possession  of  the  property,  part  of  which  contained 
brick  earth.  She  had  recently  entered  into  an  agree- 
ment with  the  Defendant  Hendy  to  permit  him  to  exca- 
vate and  work  the  brick  earth  for  the  purpose  of  making 
bricks^  and  Hendy  had  commenced  working  the  clay 
pits  and  removing  the  soil. 

The  Plaintiff,  Amy  Vinery  filed  this  bill  for  an  account 
of  the  soil  taken  and  of  the  amount  of  injury  suffered, 
for  payment  thereof,  and  for  an  injunction. 


A  motion  was  now  made  for  an  injunction ;  affidavits 
were  made  in  support  and  in  opposition  to  the  motion, 
which  were  rather  contradictory.  It  appeared,  how- 
ever, that  the  former  owner,  from  whom  the  testator 
purchased  the  property,  had  worked  the  clay-pits ;  that 

the 
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1840.  ^  the  testator  had  purchased  the  property  a  fisw  years 
before  his  death,  and  had  filled  up  part  of  the  excaTa- 
tions  made  by  the  former  owner,  but  that  immediately 
before  his  death  he  had  made  some  preparations  for 
brickmaking  on  the  premises. 

Mr.  Pemberion  and  Mr.  JusUn^  for  the  motion,  con- 
tended that  the  widow,  a  tenant  for  life  impeachable 
for  waste,  had  no  right  to  dispose  of  the  very  soil  of 
the  property,  and  injure  the  sur&ce  in  the  manner  b 
which  she  was  proceeding  to  do ;  and  secondly,  that  a 
tenant  for  life  had  no  right  to  work  mines  or  clay-pits, 
the  working  of  which  had  been  abandoned  by  the  set- 
tlor, or  which  had  only  been  used  for  purposes  of  tem- 
porary convenience  by  a  former  owner. 

Mr.  Stuart  and  Mr.  Leads^  cantrip  contended  that  it 
was  not  competent  for  a  party  entitled  in  remainder  to 
an  undivided  share  in  the  purchase  money  of  an  estate 
vested  in  trustees  for  sale,  to  file  a  bill  of  this  de- 
scription, and  that  the  trustees  alone  had  a  right  to 
interfere. 

That  where  mines  or  clay-pits  (the  law  regarding 
which  was  the  same)  were  open  at  the  time  of  the  set- 
tlement, the  tenant  for  life  had  a  right  to  work  and  have 
the  benefit  of  them  as  part  of  the  profits  of  the  land. 
Saunder^s  Case  (a),  Clavering  v.  Clavering  (i).  The 
Countess  of  Plymouth  v.  Lady  Archer  (c),  and  Co.  lit. 
5S*  b.  were  cited. 

Mr.  Pembertony  in  reply,  insisted  that  there  was  a 
distinction  between  working  minerals  and  brick  earth ; 
in   the  former  case  the  unprofitable  substratum  was 

taken 

(a)  5  CokeU  Rep.  12.  «.  (c)   1  B,  C.  C.  159. 

lb)  2  P.  Wiiliams,  388. 
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taken  away,  but  in  the  latter  the  soil  or  the  estate  itself 
was  removed;  that  where  the  working  of  mines,  &c. 
had  been  discontinued,  they  could  not  be  subsequently 
worked  by  the  tenant  for  life.  That  there  was  no  proof 
of  any  working  at  all  by  the  last  owner,  and  only  a  tem- 
porary one  by  the  previous  possessor  of  the  property. 


The  Master  of  the  Rolls.  In  this  case  the  de- 
fendant Mrs.  Vaughan  is  tenant  for  life  of  the  property 
in  question  under  the  will  of  her  husband.  It  is  said 
she  is  equitable  tenant  for  life,  the  legal  estate  being 
vested  in  trustees.  After  her  death  or  marriage  the 
estate  b  to  be  sold,  and  the  money  to  arise  from  the 
sale  is  to  be  divided  amongst  her  children,  of  whom  the 
Plaintiff  is  one;  the  Plaintiff  is  therefore  entitled  to 
one  fifth  of  the  money  to  arise  from  the  sale  of  the 
estate  after  the  death  of  the  tenant  for  life.  The  De- 
fendant, the  widow,  has  authorised  the  other  Defendant 
James  Hendy  to  take  away  the  substance  of  the  land, 
and  the  Plaintiff  naturally  complains  that  it  is  to  her 
prejudice,  and  to  prevent  it  she  asks  for  an  injunction.  I 
have  no  doubt  that  she  has  a  right  to  demand  this  protec- 
tion, without  relying  on  the  trustee  to  ask  it ;  according 
to  the  principles  of  justice,  she  has  a  right  to  ask  to 
have  an  injury  to  her  rights  prevented.  The  words  of 
the  will  do  not  entitle  the  widow  to  proceed  in  the  mode 
she  is  doing :  she  is  tenant  for  life  simply,  and  is  there- 
fore impeachable  for  waste.  On  the  general  law  there 
is  no  controversy  :  a  tenant  for  life  has  tio  right  to  take 
the  substance  of  the  estate,  by  opening  mines  or  clay 
pits:  but  he  has  a  right  to  continue  the  working  of 
mines  and  clay  pits  where  the  author  of  the  gift  has 
previously  done  it ;  and  for  this  reason,  that  the  author  of 
the  gift  has  made  them  part  of  the  profits  of  the  land ; 
but  it  does  not  follow  that  the  tenant  for  life  has  a  right 
to  open  old  abandoned  pits  and  mines,  or  to  commence 

opening 
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opening  any  mines  or  pits  which  the  author  of  the  gift 
has  merely  made  preparations  for  opening.  This,  how- 
ever, is  the  question  in  this  case;  it  appears  there  were 
old  pits  which  had  not  been  worked  for  twenty  years ;  it 
is  stated  that  the  last  owner,  for  some  purpose  or  other, 
had  taken  some  clay  out  of  them,  and  had  made  some  pre- 
parations for  working  them,  yet  it  is  not  stated  in  the  affi- 
davits, that  these  pits  were  in  the  course  of  working  at 
the  time  of  the  testator's  death ;  this,  therefore,  was  not 
an  open  mine  in  the  course  of  working  at  the  death  of 
the  testator :  and  the  only  question  now  before  me  is, 
whether  a  tenant  for  life  is  to  be  allowed  to  take  away 
the  substance  of  the  estate  before  thb  question  has  in 
some  way  or  other  been  tried;  I  think  there  b  so  much 
doubt,  whether  they  were  in  such  a  state  as  to  entitle 
the  tenant  for  life  to  work  them,  that  the  Defendants 
ought  not  to  be  allowed  to  proceed  until  that  question 
has  been  tried.  An  injunction  must  therefore  be 
granted. 


Aflirined  by  the  Lord  Chancdlor,  9th  Jume  1S40. 


AprU  1 6. 


WILKINSON  V.  CHARLESWORTH. 


^T^HE  PlaintiiF  was  entitled  to  a  charge  of  1 2,000/.  on 

-'-    an  estate  which  belonged  to  ten  di£Perent  persons, 

who,  instead  of  having  the  sum  raised  out  of  the  estatP 

under  the  decree,  were  desirous  of  paying  it  off;  an 

being  de-  order 

sirous  of  pay- 
ing it  instead  of  having  it  raised  out  of  the  estate,  was  ordered  to  pay  it  into 
Court  by  a  given  day.    He  made  default,  and  applied  for  an  extention  of  the  time, 
which  was  granted :  Held,  that  the  Plaintiff  was  not  entitled  to  subsequent  interest 
on  the  aggregate  of  principal  and  interest  due,  but  on  the  principal  only. 


A,  J?.,  on 
whose  estate 
the  Plaintiff 
had  a  charge 
for  principal 
and  interest. 


CASES  IN  CHANCERY. 

order  was  in  consequence  made,  by  which  each  of  the 
parties  was  ordered  to  pay  into  court  one  tenth  of  the 
amount  of  principal  and  interest  due*  The  several  par- 
ties obeyed  the  order  except  A.  A,  who  allowed  the 
time  to  expire  without  paying  in  his  share  of  the  money 
due,  which  amounted  to  1700/.,  of  which  1200/.  was 
principal  money. 


471 


1840. 


Wilkinson 
Cbaalks- 

WOETB. 


Mr.  Ellison^  on  his  behalf  now  moved  to  extend  the 
time  for  paying  the  money  into  court. 

Mr.  Tinney  and  Mr.  Pembertonj  cantrdf  contended 
that  this  indulgence  ought  not  to  be  given  except  on  the 
terms  of  the  applicant  paying  interest  on  the  whole 
1700/.,  together  with  all  the  costs  incurred  by  his  dis- 
obedience of  the  order. 

Mr.  EUison^  in  reply,  contended,  that  subsequent 
interest  ought  only  to  be  paid  on  the  principal  sum  of 
1200/. 


The  Master  of  the  Rolls. 

It  is  almost*  of  course  to  give  leave  to  pay  in  the 
money ;  but  the  question  is,  on  what  terms.  It  certainly 
is  not  strict  justice,  that  the  Plaintiff,  who  has  been  kept 
out  of  his  money,  should  not  have  interest  on  the 
whole  amount ;  but  I  do  not  think  that  I  can  make  an 
order  charging  Mr.  B.  with  compound  interest ;  he 
must,  however,  pay  the  costs  which  have  been  occa- 
sioned by  his  neglect  to  comply  with  the  previous 
order. 
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May  5. 


WILLIAMS  V.  NIXON. 


Two  execo- 
ton  were  di- 
rected, after 
xnakine  some 
annual  pay- 
ments, to  in- 
vest and 
accumulate 
the  surplus* 
One  ot  the 
executors  r^ 
cdved  the 
dhridends  of 
stock  for 


'X^HE  testator  by  his  will  gave  bis  residuary  estate  to 
the  Defendants  Nixon  and  Jlfi7Zs,  in  trust,   to  pay 
an  annuity  of  200/.  a  year  to  bb  widow,  annuities  of 
10/.  each  to  his  three  sisters,  and  an  annuity  of  500^  a 
year  to  his  son  until  he  attained  for^-five ;  they  were 
to  invest  and  accumulate  the  remainder  until  the  soo 
attained  for^-five,  and  then  to  pay  him  the  income  fin 
life,  with  remainder  in  trust  for  the  son's  children.   The 
will  contained  an  indemnity  clause,  that  the  trustees 
and  rniw^'    and  executors  should  not  be  answerable  for  one  another, 
plied  them;  it  or  for  the  defaults  of  the  other,  and  should  be  account- 
that  the^ot^  ^^^  ^°'y  ^^^  ^^^  monies  which  should  actually  come  to 

executor  had    their  hands  respectively, 
any  know- 


ledge thereof: 
Held  that  the 


The  testator  died  in  1825,  and  both  his  executors 


answerablefor  P^ved  his  will;  his  property  principally  consisted  of 

the  breach  of   money  in   the  funds,  which   produced  an   income  of 

trusts  /• 

Twoexecu-  nearly  1200/.  a  year.     Nixon  left  the  management  of 

tors  sold  out  the  testator's  affairs  entirely  to  Mills,  who  received  the 
stock,  and  the  / 

produce  was  dividends,  paid  the  annuities,  &c. ;  but  neglected  to  in- 
one-^  Heldthat  ^^^^  ^^®  surplus;  in  1834  Mills  became  bankrupt,  and 
the  other  was  was  found  a  debtor  to  the  estate  in  the  sum  of  about 
responsiblefor  ^^^oi 
Us  misappiicap  6099/. 
tion,  but  was 

It  appeared,  that  in  1 826  Nixon  concurred  with  Mills 
in  the  sale  of  a  sum  of  450/.  S  per  cents.,  the  produce 
of  which  was  retained  by  Mills.  As  to  this  Nixon  said 
that  the  testator  held  a  farm  on  lease,  which  it  became 
desirable  to  give  up,  and  that  the  stock  in  question  had 

been 


entitled  to  an 
enquiry,  whe- 
ther any  part 
had  been  ap- 
plied in  dis- 
charge of 
claims  against 
the  testator. 
The  official 


assignee  of  a 

defaulting  trustee  whose  assets  had  been  distributed  held  not  entitled  to  costs. 
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been  sold  and  applied  in  discharge  of  the  claims  of  the 
landlord  in  surrendering  the  lease. 

The  testator's  son  died  in  18S1,  under  forty-five, 
leaving  the  Plaintiffs,  his  infant  children. 

The  bill  was  filed  in  18SS. 

The  debt  of  6099/.  had  been  proved  under  MiUis 
commission,  and  609/.  had  been  paid  in  respect  thereof; 
his  assignees  were  made  parties  by  supplemental  bill. 

The  cause  now  came  on  for  further  directions  on  the 
Master's  report. 

Mr.  Pemberton  and  Mr.  F.  Bayley  for  the  Pluntifis^ 
the  residuary  legatees,  contended  that  the  Defendant 
Nixon  was  liable  for  the  4>50/.,  he  having  joined  in  sell- 
ing it  out  of  the  funds.  That  by  proving  the  will  he 
had  accepted  the  trusts,  MuckUm  v.  Fuller  {a),  and  be« 
came  bound  to  see  to  their  due  performance  by  his  co- 
trustee. That  he  had  notice  of  the  trusts  of  the  will, 
and  of  the  situation  and  value  of  the  testator's  estate: 
that  he  must  have  known  that  there  was  a  large  surplus 
of  income,  which  ought  to  have  been  half-yearly  in- 
vested by  Millsj  and  that  it  was  his  duty  to  have  seen  it 
done.  That  having  stood  by,  and  allowed  his  co-trustee 
to  commit  a  breach  of  trust,  he  became,  by  his  neglect 
to  interfere,  personally  responsible.  Booth  v.  Booth  {b) ; 
and  that  the  trustee  indemnity  clause  did  not  relieve  him 
from  this  liability,  Muchlow  v.  Fuller,  {a) 

Mr.  Kindersley  and  Mr.  Puller^  contra,  for  Mr.  Nixorij 
contended  that  he  was  justified  in  joining  in  selling  out 

the 
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(a)  Jacobs  198. 

Vol.  II. 


I  i 


(i)  1  Beavan^liS. 
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the  450/.  which  was  wanted  for  the  purpose  of  admi* 
nistering  the  estate  of  the  testator,  and  also  in  aUowing 
his  co^xecutor  to  receive  it  for  that  purpose.    Thst 
even  if  he  was  liable  in  the  first  instance  for  this  som, 
still  he  was  entitled  to  discharge  himself  by  shewing 
that  it  had  been  applied  in    payment  of  valid  claims 
upon  the  testator's  estate,  Shipbrooi  v.  Hinchinbrock  {a\ 
Underwood  v.   Stevens.^)     That  it  had   neither  been 
charged  nor  proved  that  Nixon  had  any  knowledge  of 
the  misapplication  of  the  funds  by  his  co-executor,  and 
that  he  could  only  have  ascertained  and  prevented  it  bj 
taking  expensive  legal  proceedings,  which  he  was  not 
justified  in  doing.     That  his  co-executor  had  done  no 
more  than  the  law  allowed,   which  permitted  one  of 
several  executors  to  receive  dividends,  and  deal  with  the 
testator's  estate,  without  the  concurrence  of  his  co-exe- 
cutor, and  in  this  respect,  the  case  differed  from  that  of 
joint  trustees.    That  he  had  proved  the  will  on  the  iaitb 
of  the  indemnity  clause  in  the  testator's  will,  which  de- 
clared he  should  not  be  answerable  for  the  de&ults  of 
his  co-executor,  and  in  the  face  of  that  declaration, 
the  Court  ought  not  now  to  visit  him  with  the  defaults 
of  Mills. 


Mr.  Bethell  for  the  assignees  of  Mills. 


Mr.  W.  H.  Clarice  for  another  Defendant. 


Mr.  Pemberlonf  in  reply. 

By  proving  the  will,  Nixon  had  notice  of  the  trusts  for 
accumulation,  and  on  taking  out  probate,  he  must  have 
sworn  to  the  amount  of  the  property,  and  must,  there- 
fore, have  been  cognisant  of  the  particulars.     He  knew 

the  charges  created  by  the  will,  and  that  there  n^  ^ 

large 


(a)  1 1  Vet.  852. 


(b)  1  Mer.  712. 
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large  surplus  to  be  invested  ;  yet  he  does  not  appear  to 
have  made  any  inquiry  as  to  the  investment ;  if  he  had, 
he  must  have  become  aware  of  the  breach  of  trust,  and 
must  have  sanctioned  it 


1840. 


Williams 
Nixon. 


2^e  Master  of  the  Rolls. 

The  question  in  this  case  is,  whether  the  Defendant 
Mr.  Nixon  is  to  be  charged  with  the  monies  which 
were  received  by  his  co-executor  Mr.  Milk.  With  re- 
gard to  a  portion,  namely,  the  produce  arising  from  the 
sale  of  the  stock,  in  which  Mr.  Nixon  concurred,  he 
clearly  is  liable. 

There  can  be  no  doubt,  that  if  an  executor  knows 
that  the  monies  received  by  his  co-executor  are  not  ap- 
plied according  to  the  trusts  of  the  will,  and  stands  by 
and  acquiesces  in  it,  without  doing  any  thing  on  his  part 
to  procure  the  due  execution  of  the  trusts,  he  will,  in 
respect  of  that  negligence,  be  himself  charged  with  the 
loss ;  but  in  cases  of  this  kind  it  is  always  to  be  ob- 
served that  the  testator  himself,  having  invested  certain 
persons  with  the  character  of  executors,  has  trusted 
them  to  the  extent  to  which  the  law  allows  them  to  act 
as  executors  ;  and  in  that  character  each  has  a  separate 
right  of  receiving  and  of  giving  discharges  for  the  pro- 
perty of  the  testator.  In  this  particular  case  the  testator 
having  money  in  the  funds  and  other  property  to  a 
considerable  amount,  directed  certain  annuities  to  be 
paid,  and  bequeathed  his  residuary  estate  in  the  mode 
stated.  Both  executors  proved  the  will,  and  thereupon 
each  of  them  became  entitled  to  receive  the  property. 
One  of  them  did  receive  the  property  —  the  dividends 
upon  the  stocks,  and  funds,,  and  the  other  personal  estate. 
^If  Mr.  Nixon  knew  that  his  co-executor  was  misapply- 
ing the  monies  thus  received,  and  acquiesced  in  it,  he 

li  ^  became 
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V. 

NiZOK. 


became  himself  liable;  because  he  was  a  witness  and  an 
acquiescing  party  to  the  misapplication  or  breach  of 
trust ;  but  if  he  was  not  aware  of  the  misapplication,  I 
know  of  no  case  in  which  the  Court  has  gone  the  length 
of  saying,  that  an  executor  shall  be  held  personally 
answerable  for  standing  by  and  permitting  his  co-exe- 
cutor to  do  that,  which,  for  any  thing  he  knows  to  the 
contrary,  was  a  performance  of  the  trusts  of  die  will. 
In  this  case  it  is  clear  Mr.  Nixon  must  have  known 
there  was  stock  in  the  funds.     He  might  have  known 
that  the  dividends  arising  from  that  stock  were  from 
time  to  time  received  by  Mr.  Milk;  knowing  that,  he 
might  nevertheless  have  full  reason  to  believe  that  tbej 
were  duly  applied,  according  to  the  trusts  and  directions 
of  the  will,  in  satisfaction  of  the  annuities,  or  of  the  rent 
of  the  leasehold  estate  possessed  by  the  testator  at  his 
death,  and  which  was  payable  out  of  the  whole  estate. 
The  argument  for  the  Plaintiffs  proceeds  upon  this, 
that  you  are  to  impute  to  Mr.  Nixon  a  knowledge  of  all 
that  he  might  have  known.     It  is  said  he  proved  the 
wiU,  and  must,  therefore,  have  known  its  contents,  and 
what  was  to  be  done  in  pursuance  of  the  trusts ;  this  is 
a  presumption  which  I  think  the  law  itself  will  draw, 
and  he  must  therefore  be  taken  to  have  known  the  con- 
tents of  the  will ;  then  it  is  argued,  that  on  proving  the 
will,  he  was  bound  to  make  a  statement  upon  oath  re- 
specting the  value  of  the  property,  and  therefore  became 
acquainted  with  the  particulars.     He  might  have  had 
some  knowledge  of  it  to  the  limited  extent  which  can 
be  known  on  such  occasions ;  but  I  cannot  impute  to 
him  a  knowledge  of  the  exact  state  or  amount  of  the 
property  or  of  the  claims  upon  it,  or  the  clear  amount 
of  the  balance  in  the  hands  of  his  co-executor.    I  cer- 
tainly do  not  recollect  any  case,  in  which  the  principle 
has  been  carried  to  the  extent  to  which  it  has  been  here 
pressed ;  and  if  in  this  case  I  were  to  charge  Mr.  NiJ^ 

generally 
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generally  with  all  the  assets  received  by  his  co-executor, 
I  must  in  every  other  case  say,  that  an  executor  who 
does  not  personally  act,  and  who  having  no  reason  to 
suspect  any  misapplication  by  his  co-executor,  permits 
him  to  act  alone,  is  liable  for  every  misapplication  com- 
mitted by  his  co-executor:  I  do  not  think  I  can  lay 
down  any  such  rule. 
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With  respect  to  the  450/.,  he  is  clearly  liable; 
whether  he  is  discharged  from  it  may  be  a  question.  It 
will  be  for  him  to  shew  that  this  money  was  applied 
towards  the  payment  of  debts  owing  from  the  tes- 
tator's estate ;  and  upon  doing  that,  then,  according  to 
the  cases  which  have  been  cited  of  Ijord  Shipbrook  v. 
Lord  Hinchinbrook  and  Underwood  v.  Stevens^  he  will 
be  discharged  in  respect  of  this  sum.  I  do  not  think 
that  this  satisfactorily  appears,  because  the  Master  has 
not  reported  it,  but  if  it  is  desired,  I  will  grant  an 
inquiry. 


Mr.  BeihellBsked  for  the  costs,  out  of  the  fund,  of  the 
assignees,  or,  at  least,  of  the  official  assignee,  who  was  a 
formal  party,  having' no  interest.  The  bankrupt's  estate 
had  been  exhausted. 

Mr.  Pemberiofif  corUrd.  The  official  assignee  does 
not  appear  separately  from  the  creditor's  assignee. 

1^  Master  of  the  Rolls.  If  Mills  had  been  sol- 
vent he  would  have  had  all  the  costs  to  pay.  The 
assignees  might  have  made  a  reservation  of  funds  out  of 
the  bankrupt's  assets  to  meet  the  costs.  I  think  they 
cannot  have  their  costs. 


It  3 
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1%  S7, 88.  EYRE  V.  HANSON. 

# 

In  a  foreclo-  ri^HE  Plaintiff,  the  mortgagee  of  some  propertj  be* 
order  to  en-  I^^^g^^g  ^  ^^^  defendant,  filed  his  bill  of  foreclo- 

large  the  time  sure  in  June  1837;    the  ordinary  decree  was  made  in 

for  payment 

ofthemort-  June  1839,  and  the  accounts,  &c.  were  referred  to  the 

gage  money.  Master.     On  the   4.th  of  December  1839  the  Master 
IB  by  no  means 

of  course,  but  reported,  that  on   the  4th  of  June  1840  the  sum  of 

S^Jd^htre  ^h92ll.  would   be  due  to  the  Plaintifl^  and  he  ap- 

no  excuse  for  pointed  that  time  for  payment :  and  in  default,  that  the 

the  default  is  tl    -  r  ^  »  -» 

stated,  and  Defendant  should  be  foreclosed, 
the  security 
does  not  ap- 
pear to  be  It  was  now  moved  for  the  Defendant,  that  it  might 

*":? h^e  usual  ^  referred  back  to  the  Master  to  compute  subsequent 

condition  on  interest  and  costs,  and  that  the  Defendant  might  ha?e 

granted  is,  on  ^^  months  further  time  to  pay  what  might  be  reported 

payment  of  due.     The  application  was  supported  by  an  affidavit, 

costs  before  stating  that  the  Defendant  had  used  his  best  endeavours 

the  time  ap-  jq  g^j  ^  person  who  would  take  an  assignment  of  the 

pomted  bv  the  *^  ° 

Master  for  mortgage,  and  to  sell  the  estate,  but  without  success. 

the whoSe*  in  '^^^^  ^^®  summer  was  the  best  time  to  sell  the  property; 

this  case,  how-  that  the  estate  had  cost  nearly  22,000/.,  and  that  the 

ordo'ed  that  Defendant  had  laid  out  4000/.  in  improving  it ;  and  that 

upon  payment  it  was  of  the  utmost  importance  for  the  Defendant  and 

and  costs  his  family,  that  some  further  time  should  be  allowed  to 

^^^Sk  *th  ^^^  ^^^  payment,  so  as  to  enable  him  in  the  mean  time 

time  should  to  take  advantage  of  the  summer  season  for  the  disposal 

for  fiJr^"*  of  his  said  estate. 


months. 


On  behalf  of  the  Plaintiff  it  was  represented,  that 
the  estate  was  not  of  much  greater  value  than  between 
13,500/.  and  14,500/.,  and  it  was  proved  that  no  in- 
terest had  been  paid  since  September  1836. 

Mr. 
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Mr.  Tredaoe  and  Mr.  Haraooodf  in  support  of  the        1840. 
motion,  cited  Edwards  v.  Cunliffe  (a),  and  contended  that 
it  was  of  course  to  grant  this,  the  first,  application. 

Mr.  Pembertan  and  Mr.  M^DonneUj  contra. 


77ie  Master  of  the  Rolls.  May  ss. 

The  order  to  enlarge  the  time  for  payment  of  what 
the  Master  has  found  due  on  a  mortgage  is  by  no 
means  of  course :  in  Nanny  v.  Edwards  (i),  the  appli- 
cation was  refused,  as  it  may  be  in  any  case  where  no 
excuse  for  the  default  is  stated  and  the  security  does 
not  appear  to  be  ample. 

When  the  indulgence  is  granted,  it  has  frequently 
been  for  six  months  on  the  first  application ;  but  this 
must  depend  on  the  circumstances,  according  to  which 
a  time  greater  or  less  may  be  granted. 

The  condition  on  which  the  order  is  usually  granted 
is  payment  of  the  interest  and  costs  reported  due,  on  or 
before  the  time  appointed  by  the  Master  for  the  pay- 
ment of  the  whole ;  as  was  the  case  on  the  first  order  for 
enlargement  which  was  made  in  Edwards  v.  Cunliffe.  (c) 
In  that  case  the  Master's  report  was  made  on  the  28d 
of  June  1814,  the  time  appointed  for  payment  was  the 
2Sd  of  December  1814,  being  six  calendar  months  from 
the  date  of  the  report.  On  the  10th  of  the  same  month, 
being  only  thirteen  days  before  the  expiration  of  the  time, 
an  application  was  made  to  enlarge  it,  and  an  enlarge* 
ment  for  six  months  was  made,  on  payment  of  the  in- 
terest and  costs  on  or  before  the  2Sd  of  December  1814; 

that 

{a)  1  Mad.  287.  (c)   1   Mad,    287.,   and    see 

\b)  4  Run.  124.  2  Kcen^  212. 

li  4 
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1840.  ^  that  is,  on  or  about  the  expiration  of  the  time  limited 
by  the  Master  for  the  payment  of  the  whole.  If  this 
order  were  followed  as  a  precedent,  the  order  to  be 
now  made  would  be  to  enlarge  the  time  on  payment  of 
the  interest  and  costs  on  or  before  the  4th  of  June  next, 
an  order  which  it  might  be  difficult  for  the  Defendaot 
to  avail  himself  of. 

But  there  are  cases  where  a  different  form  of  order 
has  been  adopted ;  and  under  the  circumstances  of  the 
present  case,  I  think  it  will  be  proper  to  order,  that  on 
the  Defendant  paying  to  the  Plaintiff  the  sum  of 
192R  155.  4i£.,  the  amount  of  interest  and  costs  re- 
ported due  to  the  Plaintiff,  within  a  month,  the  time  for 
redemption  may  be  enlarged  for  five  months.  To  this 
must  be  added  the  clause  which  was  added  in  the  case 
of  Edwards  v.  Cufdiffkj  that  in  default  of  the  Defendant's 
paying  to  the  Plaintiff  the  sum  of  1921/.  155.  4^.  by  the 
time  aforesaid,  the  Defendant  is  to  stand  absolutely 
foreclosed. 
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LICHFIELD  V.  BAKER.  May  s,  9. 

• 

'T^HE  testator,  who  was  possessed  of  several  sums  of  ^  testator 
'^    consols,  3  per  cent,  reduced,  new  3^  per  cents,  ^n^  annuities 
and  long  annuities,  by  his  will,  after  bequeathing  several  ?"  j-2^°^ 
sums  of  consols,  3  per  cent,  reduced,  and  new  4  per  funds,  be- 
cents.  proceeded,  "  and  as  to  all  the  resty  residue^  and  re-  resWue  of  his 
mainder  of  my  estate j  whatsoever  and  wheresoever  it  may  estate  to  A. 
be,  whether  real  or  personal,  and  not  herein  given  and  i^ter^i^r^death 
disposed  of,  after  payment  of  my  debts,  legacies,  8cc,,  I  do  *»«  g»^e  cer- 
hereby  give  and  bequeath  the  whole  to  my  wife,  Eliza^  Imcies,  and 

beth  Baker*  to  and  for  her  own  use  and  benefit  durincr  whateverthcre 

°  might  remain, 
her  life;"  and  after  her  decease  he  then  bequeathed  to  J9.:  Held, 

several  other  legacies  of  stock  in  consols  and  3  per  ^nulji^^"^ 

cent,  reduced,  and  proceeded  thus :  —  "  And  whatever  ought  to  be 

there  may  be  remaining  after  the  above-mentioned  divi-  ^h^  benefit  of 

sions  have  been  made,  I  give  and  bequeath  the  same  to  ^^^  parties  in 

•  1.  .iTfc-r*.        n>  1   remainder, 

my  brother  and  sister,  viz.  the  Rev.  Robert  Baker  and      a  perish- 

Isabella  Lic^ld  Baker  during  their  lives,  to  be  equally  for^j^"^**^^^ 
divided  between  them,  and  after  the  death  of  either  of  wrongfully 
them,  I  give  the  whole  to  the  sqrvivor  during  his  or  her  !2«ifby  the 
life,  and  after  the  death  of  both,  I  bequeath  to  my  bro-  tenant  tor 
ther's  wife,  Sarah  Baker,  500L  stock  in  the  new  4  per  mainder-man 

cent,  annuities  for  ever,  and  the  remainder  to  my  two  ^^^  » *>ill  for 

.  J   an  account, 

cousins  above  mentioned,  viz.  John  Read  Lichfield  and  and  to  ascer- 

Coventry  Lichfield,  to  be  divided  equally  between  them."  ^^  ^^b^t 

The  fiUng  the  bill, 
the  Plaintiff 
had  notice  that  part  of  the  residue  consisted  of  long  annuities,  and  he  was  again 
informed  of  that  fact  by  the  answer ;  but  he  made  no  objection  thereto,  either  by  the 
original  or  the  amended  bill,  and  at  the  hearing  the  common  decree  for  an  account 
was  made.  The  Master  declined  entering  into  the  question  of  the  right  of  the  tenant 
for  life  to  enjoy  the  long  annuities,  but  he  stated  the  fact  on  his  report.  The 
report  was  confirmed,  and  by  consent  no  exceptions  were  taken :  Held,  on  further 
directions,  that  the  lone  annuities  must  then  be  converted  into  consols;  but  the 
Court  reused  to  make  the  widow  account  for  her  prior  receipts. 
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1840.  The  testator  appointed  Mr.  Roberts  and  EUzabOh 

Baker  his  executors,  and  he  died  in  1824.  i/Lr.  Roberts 
alone  proved  the  will,  and  died  in  1832.  Elizabeth 
Baker^  the  widow,  thereupon  proved  the  will  of  the 
testator. 

It  appeared  that  part  of  the  testator's  estate  consisted 
of  a  sum  of  80/.  long  annuities,  and  that  monies  in  the 
funds  had  been  sold  to  pay  the  debts,  &&,  leaving  the 
long  annuities  untouched,  the  proceeds  of  which,  during 
Mr.  Roberts^  life,  had  been  paid  by  him  to  Mrs.  Baker^ 
the  first  tenant  for  life ;  that  after  Mr.  Roberta  death, 
the  long  annuities  were  received  and  retained  by  Mr& 
Baker. 

In  February  1837,  before  the  institution  of  this  suit, 
the  solicitor  of  the  Plaintiffs  John  Read  Lichfield  and 
Coventry  Lichfield^  who  were  entitled  in  remainder, 
were  informed  of  the  state  of  the  residuary  estate,  and 
that  part  of  it  consisted  of  80/.  long  annuities. 

In  June  18S7,  John  Read  Lichfield  and  CcfoenJtry 
Lichfield  filed  this  bill  for  an  account  of  the  estate  of 
the  testator,  but  which  contained  no  allegation  or  prayer 
in  respect  of  the  long  annuities.  The  Defendant,  Mrs. 
Elizabeth  Baker^  put  in  her  answer,  and  again  stated 
that  part  of  the  residuary  estate  consisted  of  long  annu- 
ities. The  Plaintiffs*  amended  their  bill,  but  made  no 
addition  in  respect  of  the  long  annuities ;  and  in  March 
1838,  the  common  decree  was  obtained  to  take  the  ac- 
counts and  ascertain  the  residue. 

The  Master,  to  whom  the  matter  was  referred,  by  his 
report  dated  the  31st  of  May  1839,  amongst  other 
things  stated,  that  in  proceeding  on  the  several  accounts 
of  the  payments  and  disbursements  made  by  the  exe* 

cuter, 
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cutor,  Wiliiam  Roberts^  in  his  lifetime,  and  of  the  said  1840. 
EUzabeth  Bakerj  the  surviving  executrix,  since  his  de- 
cease, the  Plaintiffs  had  objected  before  him  to  the 
allowance  of  the  payment  of  the  annual  income  of  802. 
bank  long  annuities  therein  mentioned,  and  which  pay- 
ments were  stated  to  have  been  made,  by  WiUiam 
Roberts^  during  his  lifetime,  to  Elizabeth  Bakery  and 
since  his  death  retained  by  her,  under  the  bequest  con- 
tained in  the  testator's  will  of  his  residuary  property 
to  the  Defendant  Elizabeth  Baker  for  life;  and  that 
the  Plaintiffs  who  were  entitled  to  the  ultimate  residue 
of  the  testator's  personal  estate  had  contended  before 
him  that  the  Defendant,  Elizabeth  Baker  and  William 
Roberts  were  not  justified  in  applying  to  the  use  of  the 
former  the  income  of  the  said  terminable  annuities,  but 
that  the  same  ought  to  have  been  sold,  and  the  produce 
thereof  in  part  applied  in  payment  of  the  testator's  debts, 
funeral  and  testamentary  expenses,  and  the  residue 
thereof  invested  in  the  purchase  of  3  per  cent  consoli- 
dated annuities,  as  a  permanent  fund  to  answer  the  trusts 
of  the  testator's  will,  instead  of  a  sale  of  part  of  the  tes- 
tator's 3  per  cent,  reduced  annuities  for  the  payment  of 
his  debts,  funeral  and  testamentary  expenses,  as  there- 
inafter mentioned.  That  it  appeared  to  him,  that  under 
the  terms  of  the  decree,  he  had  no  authority  to  consider 
the  Plaintiff's  objection,  but  had  stated  that  the  claim 
had  been  made  before  him ;  and  he  found  that  the  clear 
residue  then  consisted  of  certain  sums,  consols,  reduced, 
new  3^  per  cents.,  and  SOL  long  annuities. 

By  arrangement  between  the  parties  no  exception  was 
taken  to  the  report,  which  had  been  confirmed,  and  the 
cause  now  came  on  for  further  directions. 

Mr.  Kindersley  and  Mr.  Rogers  for  the  Plaintiffs,  con- 
tended that  the  long  annuities,  being  a  perishable  fund 
terminable  in  1860,  ought  to  have  been  converted  at  the 

death 
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1840.       death  of  the  testator,  and  invested  in  consols  for  the  be- 
nefit of  those  entitled  in  remainder ;  that  the  widow^  who 
had  received  the  dividends,  ought  now  to  account  for  them 
or  make  good  the  stock  which  would  have  been  purchased 
with  the  produce  of  the  long  annuities,  if  sold  upon 
the  death  of  the  testator.     Mitts  v.  Mitts  (a),  Beikwu 
V.  Kennedy  (5),  Vincent  v.  Newcambe{c) ;  Secondly,  they 
contended,  that  if  the  bill  had  been  filed  immediately 
after  the  death  of  the  testator,  the  long  annuities  would 
have  been  ordered  to  have  been  converted  and  invested 
in  consols ;  and  that  the  widow,  who  had  received  more 
than  she  was  entitled  to,  was  now  bound  to  account  for 
it,  and  that  by  means  of  some  enquiry  or  otherwise  the 
matter  ought  now  to  be  set  right;  that  it  had  been 
agreed  that  no  exceptions  should  be  taken  to  the  re- 
port, and  that  the  Plaintiffs  were  not  in  a  condition  to 
take  exceptions,  as  the  Master  had  no  authority,  by 
the  decree,  to  enter  into  the  question ;  and  as  upon  a 
bill  for  an  account,  the  Plaintiff  was  not  at  liber^  to 
enter  into  evidence.  Law  v.  Hunter  (ef),  the  question 
could  not  have  been  raised  at  the  original  hearing;  that 
the  Plaintiff  was  not  bound  to  give  credence  to  the 
statement  of  the  Defendant  as  to  the  state  of  the  fund, 
besides  which  the  information  fiirnished  by  the  letter 
previous  to  the  filing  of  the  bill  did  not  state  that  the 
widow  was  in  the  receipt  of  the  whole  annual  produce 
of  the  long  annuities ;  that  all  the  circumstances  now 
appeared  on  the  report,  and  the  Court  would  decide  the 
question,  notwithstanding  there  were  no  exceptions  to 
it,  Adams  v.  Claxton  (^),  or  give  liberty  to  the  party  to 
file  another  bill  on  the  subject. 

Mr.  Beavan^  for  tsabeUa  Lichfield  Bakery  the  second 
tenant  for  life,  did  not  argue  the  first  point,  as  it  was 

doubtful 

(a)  7  Sinu  501.  (d)  1  Rtut.  100. 

(5)  1  MifL  4-  Cr,  114.  (0  6  Fes.  225. 

(c)  1  You.  599. 
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doubtful  which  construction  would  be  most  beneficial        1840. 

for  the  second  tenant  for  life ;  but  he  contended,  that  if 

the  Court  were  to  hold  that  the  long  annuities  ought  to 

be  converted,  then  that  the  parties  in  remainder  ought 

to  have  the  benefit  of  the  conversion  as  from  the  death 

of  the  testator;  that  a  decree  for  an  account  enured  to 

the  benefit  of  all  parties,  both  Plaintiffs  and  Defendants; 

and  that  any  error  of  pleadings  or  conduct  on  the  part 

of  the  Plaintiffi  ought  not  to  be  allowed  to  prejudice 

the  rights  of  the  Defendants ;  and  that  notwithstanding 

there  were  no  exceptions,  the  Court  would  not  now 

continue  the  error,  which  was  manifest  upon  the  face  of 

the  report 

Mr.  Bdhellj  for  the  representatives  of  Mr.  Roberts. 

« 

Mx.Pemberion  and  Mr.  Mdertoth  for  the  widow,  argued, 
first,  that  it  was  manifest  from  the  fact  of  the  testator 
having  given  legacies  of  the  S  per  cent,  consols,  S  per 
cent  reduced,  and  4  per  cents.,  after  the  deaths  of  the 
first  and  second  tenants  for  life  respectively,  that  he  did 
not  intend  any  alteration  to  be  made  in  the  state  of  the 
property  upon  his  death ;  that  it  was  plain  that  the  tes- 
tator could  never  have  intended  the  4  per  cents,  to  be 
converted  into  consols  at  his  death,  and  to  be  recon- 
verted into  4  per  cents,  at  the  death  of  the  tenant  for 
life,  but  must  have  wished  his  wife  to  enjoy  the  4  per 
cents,  as  they  were  on  his  death,  and  a  part  of  them  to 
be  transferred  to  the  particular  legatee  on  the  death 
of  the  tenant  for  life;  and  that  a  similar  intention  must 
consequently  be  inferred  as  to  the  long  annuities.    They 
cited  Pickering  v.  Pickering,  (a) 

Secondly,  that  the  Plaintifis  w^e  not  entitled  to  any 
relief  as  to  the  long  annuities,  there  being  no  questions 

as 

(a)  2  Beav.  31.,  and  4  MyL  ^  Cr.  989. 
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1 840.        as  to  them  raised  upon  the  record ;  that  the  P]ainti£&  had 
express  notice,  before  the  institution  of  the  suit,  by  the 
letter  of  February  ISST,  of  their  existence  as  part  of  the 
residuary  estate;  that  they  concurred  in  the  payment  of 
the  dividends  to  the  widow,  by  Mr.  Roberts^  in  his  life- 
time, and  in  the  receipt  by  the  widow  since  his  death ; 
that  the  Plaintiffs  were  again  informed  of  the  dream- 
stance  by  the  Defendant's  answer,  and  the  bill  had  after- 
wards been  amended,  yet  no  charge  had  been  introduced 
on  this  subject ;  no  such  point  had  been  raised  by  the 
bill,  and  no  opportunity  given  to  the  widow  to  meet  it; 
again  when  the  decree  was  taken,  the  conduct  of  the 
executor  had  never  been  challenged;  they  contended, 
therefore,  that  the  parties  had  concurred  and  assented  to 
the  receipt  by  the  widow  of  the  long  annuities,  and  that 
they  could  not  now  have  any  relief  in  respect  of  them. 

The  Master  qfthe  Rolls. 

The  only  point  on  which  I  need  call  on  the  Plaintiffi* 
counsel  to  reply,  is  on  the  extent  of  relief  now  to  be 
granted.  As  to  the  other  question,  I  take  this  to  be  the 
rule  of  the  Court,  that  when  a  testator  has  given  an 
estate,  or  the  residue  of  an  estate,  to  persons  in  succes- 
sion, as  to  one  for  life,  with  remainder  to  another  per- 
son ;  the  Court,  presuming  that  the  testator  intended  the 
remainderman  should  have  something,  will  so  deal  with 
the  property,  if  it  be  a  property  that  is  wearing  out  and 
may  terminate  during  the  life  estate,  as  to  secure  the 
accomplishment  of  that  intention,  and  give  the  remain- 
derman something ;  for  that  purpose  it  will  convert  the 
perishable  into  a  permanent  property,  and  give  the 
income  which  arises  from  it  to  the  persons  entitled  for 
life  in  succession,  and  preserve  the  capital  for  the 
person  entitled  in  remainder.  That  is  the  rule ;  and  the 
Court  only  acts  upon  the  general  intention  of  the  tes- 
tator, that  something  should  be  given  to  the  person 

who 
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who  is  the  donee  ia  remainder;  but  if,  upon  the  con-  1840. 
struction  of  the  will,  it  appears  the  testator  had  another 
intention,  that  is  to  say,  an  intention  to  give  to  one  or 
more  persons  who  are  to  take  for  lives  or  during  a 
succession  of  lives,  the  enjoyment  of  the  property  in  the 
state  he  left  it  at  the  time  of  his  death,  then  the  Court 
will  carry  that  intention  into  effect ;  and  every  one  of  the 
cases  which  have  been  cited,  and  every  case  which  can 
arise,  will  turn  upon  this  question  of  construction, 
whether  you  can  find  upon  the  face  of  the  will,  an  in- 
tention that  the  legatee  for  life  shall  enjoy  the  property 
in  the  way  in  which  it  stood  at  the  testator's  death, 
even  to  the  extent  of  defeating  the  testator's  intention  to 
bequeath  something  to  the  remainderman.  I  believe 
that  in  all  the  cases  which  have  been  cited  in  opposition 
to  the  conversion,  there  have  been  words  clearly  indi- 
cating, from  the  testator's  description  of  the  property  or 
some  other  circumstance,  that  the  testator  intended  the 
donee  to  enjoy  it  for  life,  in  the  same  way  as  it  stood  at 
his  death. 

Having  attended  to  this  will  and  read  it  carefully 
over,  and  having  attended  to  the  ingenious  argument  by 
which  it  has  been  attempted  to  be  shewn  that  the  inten- 
tion was  that  the  donee  for  life  was  to  enjoy  it  as  it 
stood,  I  think  that  there  is  not  enough  in  this  will  to 
except  this  case  from  the  general  rule.  With  respect 
to  the  sort  of  decree  to  be  made,  I  must  hear  counsel  in 
reply. 

Mr.  Kindersley^  in  reply,  on  the  second  point,  as  to 
the  extent  of  relief  to  be  granted. 

The  Master  of  the  Rolls.  '  If  I  am  now  to  make 
the  decree,  that  is  just  between  the  parties,  the  only  one 
I  can  make  is  founded  on  this:  The  Master  having 

ascertained 
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ascertained  that  the  80/.  long  annuities  is  part  of  the 
residue,  and  it  appearing  to  be  a  perishable  proper^,  it 
ought  to  be  sold  and  converted  into  3  per  cents.  I 
do  this  on  the  ground  that  the  Plaintiff,  by  his  bill  and 
by  his  conduct,  has  made  no  complaint  whatever  of  the 
prior  application  of  the  income  arising  from  the  long 
annuities,  (a) 

(a)  See  Garland  v.  Liiliewood,  1  Beavan^  527. 


Note.  —  On  appeal  and  cross  appeal,  the  Lord  Chancellor,  on 
the  95th  November  1840,  affirmed  this  decinon  as  to  the  cooTcr- 
sioD,  considering  the  stock  legacies  as  general  and  not  specific,  but 
he  ordered  the  widow  to  account  for  the  long  annuities  from  the 
death  of  her  co-executor  in  1852,  when  she  first  proved  the  will, 
and  acted  in  the  execution  of  the  trusts. 


April  I.  DAY  V.  CROFT. 

May  IS.  14. 

The  allowance  T^HE  principal  object  of  this  petition  was  to  have  it 

to  a  receiver  -1-     referred  back  to  the  Master,  to  review  his  report 

appointed  by  t     •      •  .             t 

the  Court  de-  AS  to  the  allowance  made  by  him  to  the  receiver  in  the 

pends  on  the  cause,  who  had  been  appointed  to  get  in  the  personal 

difficulty  or  estate  of  the  testator  Charles  Day  ;  and  it  prayed  in  the 

TCriencedin  alternative  that,  if  necessary,  the  petitioners  might  be  at 

the  collection,  liberty  to  take  exceptions  to  the  Master's  report. 
There  is  no 
general  rule 

as  to  the  In  February^  18S9,  Mr.  Scott^  a  London  banker,  was 

amount.  •       j          •          r    i                   • 

The  report  appointed  receiver  of  the  testators  estate ;  and  he  was 

aflowln^to^'  directed  to  pass  his  accounts  half-yearly,  on  or  before 

the  receiver  the  15th  of  Nooember  and  the  15th  of  May  in  every 

of^5  pCT*MnZ  y®*^>  ^^  ®^  ^^^^  *^*^*'  ^^^^  *5  ^^®  Master  might  from 

on  consider-  time  to  time  direct  or  appoint 

able  receipts,  « 

composed  of  ™ 
large  sums,  due  for  mortgages^  annuities,  rents,  &c.  referred  back  for  review. 
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By  the  first  half-year's  account,  which  was  brought 
mto  the  Master's  office  in  November,  ISSQ,  it  appears 
that  he  had  received  from  the  1st  of  MarcAj  18S9,  to 
the  15th  of  NoDember,  1889,  the  sum  of  20,281/.  con- 
sisting, as  to  one  half  part,  of  principal  money  piaid  in 
discharge  of  mortgage  debts  and  for  the  redemption  of 
annuities :  of  about  7000/.  for  interest  on  mortgages 
and  annuities,  and  of  about  3000/.  received  for  the  rent 
of  leasehold  estates.  The  Master  allowed  the  receiver^ 
on  passing  his  accounts,  the  sum  of  1014/.  05.  2if.,  for 
his  trouble,  being  at  the  rate  of  5/.  per  cent,  on 
20,28 1/L  195.  9d.  the  full  amount  of  all  his  receipts;  he 
directed  the  balance  to  be  paid  into  Court  before  the 
29th  of  February^  1840,  and  which  was  done  by  the 
receiver  on  the  22d  of  February. 

It  appeared  that  there  was  still  considerable  out- 
standing estate,  of  which  a  sum  exceeding  100,000/. 
was  due  on  mortgages,  some  being  of  a  very  large 
amount. 

Another  subject  of  complaint  contained  in  the  peti- 
tion was,  that  the  receiver  had  had  in  his  hands  from 
the  month  of  March,  1839,  large  balances  varying  from 
3000/.  to  15,000/.,  and  particularly  a  balance  of  13,692/. 
from  Nooember,  1839,  when  he  brought  his  account 
into  the  Master's  office,  to  the  22d  of  February,  1 840, 
when  it  was  paid  into  Court ;  but  the  petition  prayed 
nothing  in  respect  to  this  point,  and  no  evidence  was 
given  of  any  profit  having  been  made  by  the  receiver, 
from  retaining  such  balances. 

Mr.  Girdlestone  and  Mr.  Hallett,  in  support  of  the 
petition,  contended,  that  the  Master  had  allowed  an  ex- 
travagant remuneration  to  the  receiver  for  his  receipt  of 
gross  sums,  which   had  been  paid  over  without  any 

Vol.  II.  Ki  trouble, 
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1840.  trouble,  and  that  not  only  as  to  the  past  but  as  to  the 

^^y^^"^  future  receipts,  some  means  ought  to  be  adopted  for 

V.  protecting*  the  estate  from  the  great  expence  of  the 

^*^"-  receiver. 

That  the  objection  to  the  Master's  rqsort  was  to  the 
principle  on  which  he  had  proceeded,  and  not  to  parti- 
cular items,  and  that  therefore,  as  in  the  cade  of  a  tax- 
ation of  costs,  it  was  open  to  review.  Shewdl  v.  Janes  {a\ 
Fentony.  Crickett{b)f  Jlsap  v.  Lord  Oxford  {c)i  that  in 
Wildridge  v.  liPKane  (if),  receivers'  accounts  were  or- 
dered to  be  reviewed  from  the  beginning. 

They  argued,  that  by  the  rules  and  practice  of  the 
Court,  a  receiver  who  did  not  regularly  account  and  pay 
in  his  balances,  was  liable  to  be  charged  with  interest 
on  the  money  in  his  hands,  and  to  be  deprived  of  his 
salary,  Wkite  v.  Lady  Lincoln  (^),  Poits  v.  Leighton  (^), 
Fletcher  v.  Dodd  {h) ;  that  he  could  make  no  profit  from 
the  monies  received  by  him,  but  was  accountable  for  it, 
Shaw  V.  modes  (f ),  The  Earl  of  Lonsdale  v.  CSaaxh  {k), 
Massey  v.  Davies  (/) ;  and  that  as  to  the  gross  sums 
which  parties  were  willing  to  pay,  they  might  be  paid 
into  Court  at  once  without  passing  through  the  hands 
of  the  receiver,  and  thereby  the  poundage  would  be 
saved ;  Haigh  v.  Grattan  (m) ;  they  also  cited  Malcolm 
V.  CyCallaghan  (n),  and  the  sixty-third  General  Order 
of  1 828.  (o) 

Mr. 

(a)  9  5.4-iS.  170.,and5i7flttf.  Order  of  83d   April  1796,  in 

58i.  15  f>«.878. 
{6)  5  Mad.  496.  (i)  9  Bun.  559. 

(c)  I  Afy.  4  K.  564.  (*)  5  Bro.  C.  C.  41. 

{d)  9  MoUoy,  545.  {l)  9  Fes.jun.  517. 

ie)  8  res.  571.  (m)  l  Beavan,  301. 

(g)  15  Vet.  97.7.  (m)  5  Myl.  ^  Cr.  59. 

(A)  1  Vei.  jun.  85.;  General         (o)  9  Buu.  app.  99. 
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Mr.  Tinney^  Mr.  Pembertorij  and  Mr.  Purvis  (or  the  1840. 

Plaintifis ;    and  Mr.  Richards  and  Mr.  Bagshawe  for  ^"^^^^"^"^ 

tlie  receiver,  opposed  the  application.  o. 


Mr.  G.  TtimeTf  Mr.  Stewarij  Mr.  Terrell^  Mr.  Pr^- 
dergast^  Mr.  C  P.  Cooper^  Mr.  Bethell^  Mr.  Glasse^ 
Mr.  Withamy  Mr.  7b&r,  Mr.  Eussell,  and  Mr.  KinderS' 
ley  for  othef  parties. 

7%^  Master  ^  M^  Roixs  considered  that  no  case 
had  been  made  out  against  the  receiver,  as  to  the  re- 
tainer by  him  of  large  balances,  but  he  reserved  his 
judgment  on  the  other  point 


OaofT. 


The  Master  of  the  Rolls.  -May  i*- 

Various  representations  having  been  made  at  the.  bar, 
as  to  the  principle  and  the  practice  adopted  in  the 
offices  of  the  different  Masters  in  respect  of  receiver's 
allowances,  I  thought  it  right,  before  disposing  of 
the  case,  to  enquire  of  the  Masters  what  were  the 
principles  upon  which  they  acted,  and  the  practice 
adopted  on  this  point  in  their  several  offices.  The 
Masters  have  each  of  them  been  good  enough  to  furnisli 
me  with  a  certificate :  and  I  find  that  there  is  no  general 
rule,  which  universally  prevails  as  to  the  allowance  to  a 
receiver.  Where  the  receipts  consist  of  rents  of  free- 
hold and  leasehold  estates,  5L  per  cent,  upon  the 
amount  received  is  most  frequently  allowed.  If  there  be 
any  special  difficulty  in  collecting  the  rents,  on  account 
of  the  sums  being  extremely  small,  or  of  the  payments 
being  very  frequent,  as  weekly  payments,  then  the  allow- 
ance is  increased ;  on  the  other  hand,  if  there  should  be 
very  great  facility  in  receiving  the  rents,  then  less  than 
5/.  per  cent,  is  allowed.    One  of  the  Masters' has  certified 

Kk  2  to 
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1840.        to  me  a  case,  where,  after  consideration,  he  allowed  only 
4/.  per  cent,  for  the  receipts  of  rents  arid  proBts  of 
freehold  and  leasehold  estates.     Another   Master  has 
certified  to  me  a  case^  in  which  the  sum  paid  to  the 
receiver  amounted  to  SQOL  a  year  for  the  first  year;  the 
receiver  was  afterwards  allowed  150/.  only  for  a  succes- 
sion of  years,  which  was  afterwards  reduced  to  50L  a 
year,  for  the  receipt  of  the  same  rents ;  it  cannot  there- 
fore be  considered  as  an  universal  or  general  rule,  that 
SL  per  cent,  should  be  allowed  even  upon  the  receipts 
of  rents  and  profits.     It  may  be  increased  if  there  be 
any  extraordinary  difficulty,'  or  diminished  if  there  be 
any  extraordinary  facility  in  the  collection. 

With  respect  to  other  receipts,  each  Master  considers 
himself  bound  to  have  regard  to  the  degree  of  bciltty  or 
difficulty  there  may  be  in  receiving  them.  They  have 
sometimes  allowed  2^  per  cent.,  but  for  gross  sums  of 
money  this  has  been  very  much  reduced,  and  1^  per  cent, 
has  been  allowed  upon  many  occasions.  It  appears, 
therefore,  that  the  Masters,  as  they  ought,  consider 
upon  each  occasion,  what  is  fit  or  proper  to  be  allowed, 
having  regard  to  the  degree  of  difficulty  or  facility  ex- 
perienced by  the  receiver. 

llie  Master,  whose  report  is  sought  to  be  reviewed, 
informed  me,  that  at  the  time  this  matter  was  before  him, 
an  objection  was  made  to  the  amount  of  the  allowance 
which  he  had  awarded,  but  that  the  particular  circum- 
stances, and  the  particular  nature  of  the  items,  were  not 
brought  to  his  attention :  the  consequence  of  which  was, 
that  having  nothing  to  induce  him  to  depart  from  the 
common  rule  of  SL  per  cent.,  he  allowed  it. 

Under  all  these  circumstances,  there  being  aboat 
1000^  allowed  to  the  receiver,  for  receiving  these  sums 

of 
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of  money  consisting  of  large  sums  paid  for  mortgages,  1840. 
for  redemption  of  annuities,  for  interest  upon  mortgages, 
and  for  annuities :  and  the  Master  not  having  had  the 
opportunity  of  considering  what  ought  to  be  allowed  in 
this  particular  case:  I  think  there  is  no  doubt  that  1 
ought  to  refer  it  back  to  him,  to  review  his  report. 
The  petition,  therefore,  in  this  respect  succeeds.  There 
are  very  many  parties  in  this  cause,  who  appeared  (I 
cannot  say  improperly)  to  defend  the  Master's  report ; 
they  must  have  their  costs  of  the  application. 


WEBB  t;.  WEBB.  May  u. 

THE  testator  in  this  case  gave  annuities  of  400/.  a  Where  a  tes- 
year  to  Ann   Webb,  and  70/.  a  year  to  WtUiam  ^{^^^i^ 
Adams  during  their  respective  lives,  which  he  charged  tionofafund 
on  his  money  in  the  consols  ;  and  he  then  declared  the  ^^  rtimcTwiS. 
trusts  of  the  residue  of  his  money  in  the  consolidated  sequent  to 
bank  annuities,  after  providing  for  the  annuities,  in  the  the  accumu- 

following  terms.  lationbecomes 

"  void  at  the 

expiration  of 

«  And  it  is  my  will,  that  as  and  when  each  of  them  twenty-one 

^         '  years  from  his 

the  said  Ann  Webb  and  William  Adams  shall  respectively  decease,  aU 
die,  the  annuity  and  annuities  so  given  by  me,  to  or  for  that'period 

her  or  him  respectively  as  aforesaid,  shall  be  laid  out  there  has 

^  been  on  the 

Irom  whole  less 
than  twentyK>ne  years  of  accumulation. 
A  testator  gave  annuities  to  A,  and  B,  respectively  charged  on  money  in  the 
funds;  and  he  directed  that  when  either  died,  the  annuity  should  accumulate  until 
the  death  of  the  survivor.  A,  died  some  time  after  the  testator;  B,  being  still 
living:  Held,  that  the  accumulation  must  cease  at  the  expiration  of  twenty-one 
years  from  the  testator^t  decease,  and  not  from  twenty-one  years  from  the  decease 
of^. 

Kk  3 
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1840. 


from  time  to  time,  until  the  death  of  the  last  sanriTor  of 
them  the  said  two  last*named  several  annuitants,  as  an 
addition  to  the  said  capital  of  the  said  rest,  residue,  and 
remainder  of  my  said  stock  of  the  three  per  cent,  con- 
solidated bank  annuities,  and  all  such  additional  stock, 
and  the  interest  and  dividends  of  the  same,  shall  be  and 
be  taken  as  an  increase  and  accumulation  to  the  said 
capital  stock,  until  the  death  of  the  last  survivor  of 
them,  the  said  two  last  above-named  annuitants;  and 
from  and  after  the  several  deceases  of  the  survivor  of  the 
said  two  annuitants,  namely,  the  said  Ann  Webbf  widow, 
and  WiBiam  Adams,  and  full  payment  of  their  several 
annuities  hereinbefore  given  and  directed  to  be  paid  to 
them,  then  upon  trust,  that  the  dividends,  interest,  and 
annual  proceeds  of  the  said  rest,  residue,  and  remainder 
of  any  said  capital  stock  of  the  three  per  cent,  consoli- 
dated bank  annuities,  and  the  dividends  and  proceeds  of 
all  such  accumulations  as  shall  or  may  have  been  up  to 
that  time  made  as  aforesaid,  shall  be  paid  unto  and 
equally  divided  between  the  said  Ann  Webb,  John  Webb, 
Thomas  StaUard  Webb,  William  Webb,  Sarah  Jackson 

J 

Venn,  the  wife  of  the  said  John  Venn,  James  Alden  Webb, 
fMid  George  Webb,  the  seven  children  of  my  siud  late 
deceased  brother  William  Webb,  and  their  respective 
assigns  for  and  during  the  term  of  their  respective 
natural  lives,"  with  remainder  to  their  respective  chil- 
dren. The  testator  gave  the  remainder  of  his  personal 
estate  not  already  disposed  of,  to  his  said  seven  nephews 
and  nieces. 


The  testator  died  on  the  8d  of  March  1818,  leaving 
Ann  Webb  and  William  Adams  surviving  him.  At  his 
death  he  was  possessed  of  a  sum  of  43,000/.  consols,  and 
under  an  order  of  the  Court  made  in  this  cause^  a  sum 
of  consols  had  been  set  apart  to  answer  the  two  annui- 
ties of  400/.  and  70/. 

W.Adam 
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JV.  Adams  died  some  time  after  the  testator,  and  the 
sum  set  apart  to  answer  his  annuity  was  allowed  to 
accumulate.  Ann  Webb  was  still  living,  and  the  ques- 
tion which  arose  upon  this  petition  was,  whether  the 
accumulation  of  the  sum  set  apart  to  answer  Adamses 
annui^  should  cease  on  the  8d  of  March  1884,  under 
the  Thelbisson  Act  (40  G.  S.  c.  98.  )>  or  continue  twenty- 
one  years  from  the  death  of  the  annuitant  Adams. 


1840. 


The  petitioners,  the  nephews  and  nieces,  insisted 
that  the  accumulation  ceased  on  the  8d  of  March  1834, 
and,  that  the  subsequent  dividends  fell  into  the  residue, 
and  belonged  to  them,  and  by  this  petition  they  prayed 
for  a  declaration  in  conformity  therewith,  and  for  pay- 
ment. 

Mr.  Pemberion  and  Mr.  Steere,  in  support  of  tlie 
petition,  referred  to  (yNeill  v.  Lucas,  (a) 


Mr.  Bethellf  contra^  made  two  points :  first,  he  con- 
tended that  the  intention  of  the  TheUusson  Act  was  merely 
to  prevent  an  accumulation  for  more  than  twenty-one 
years;  that  where,  therefore,  the  accumulation  did  not 
commence  at  the  death  of  the  testator,  it  might  still 
continue  for  twenty-one  years  from  its  commencement, 
though  moi*e  than  twenty-one  years  from  the  death  of 
the  testator ;  and  secondly,  that  the  testator  had  placed 
himself  in  loco  parentis^  and  that  the  case  came  within 
the  exception  contained  in  the  second  clause  made  in 
favour  of  accumulations  for  raising  portions  for  any 
children  of  any  settlor  or  devisor  (&) :  he  cited  Shaio  v. 
Bhodes.  (c) 

The 


(a)  »  Keen,  315. 

(b)  See    Eyre   v.    Martdeti, 
9  Keetij  573. 

Kk  4 


(c)  ]  Mjfine  i  Craig,  135. 
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The  Master  of  the  Rolls  said  that  if  a  testator  died 
in  1820,  he  could  not  dispose  of  the  interest  of  hb 
property  until  1840,  and  then  direct  the  capital  and 
subsequent  interest  to  go  on  accumulating  until  1861 ; 
he  must,  therefore,  make  an  order  in  conform!^  with 
the  prayer  of  the  petition. 


1839. 
Nov.  25. 

The  Court 
declined  tak- 
ing the  con- 
sent of  B  mar- 
ried woman, 
who  was  a 
minor,  to  the 
payment  out 
of  Court  of 
money  to 
which  she  was 
entitled. 

Affidavits 
used  in  the 
Master's  office 
ought  to  be 
regularly  filed 
like  other 
affidavits. 


STUBBS  V.  SARGON. 

A  MARRIED  lady  who  had  not  attained  twenty- 
'^^^'  one,  being  entitled  to  a  sum  of  money  in  Court, 
petitioned  to  have  the  same  paid  out  to  her  husband, 
and  she  attended  in  Court  for  the  purpose  of  being 
separately  examined  and  consenting  thereto. 

Mr.  Walker^  in  support  of  the  petition,  relied  on 
GuUin  V.  Gulltn  (a),  where  a  similar  order  had  been 
made;  but 

The  Mastbr  of  the  Rolls  said  he  felt  great  difficulty 
in  acting  upon  that  authority,  and  declined  making 
the  order. 


In  the  same  cause  an  order  had  been  made,  supported 
by  affidavits  which  had  been  deposited  in  the  Master^s 
office,  but  had  not  been  filed.  It  was  said  that  in  prac^ 
tice  this  was  held  equivalent  to  filing  them. 

The  Master  of  the  Rolls.    There  is  a  general  order 

of  the  Court,  which  directs  that  no  order  shall  be  drawn 

up 
(a)  7  Simons,  236, 
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up  by  the  Registrars  until  the  affidavits  on  which  it  is 
founded  have  been  filed,  (a)  This  application  is  founded 
on  affidavits  in  the  Master's  office,  which  have  never 
been  filed,  and  the  order  cannot  be  drawn  up  until  that 
has  been  done.  Whatever  may  be  the  custom,  I  think 
that  the  Masters  ought  not  to  make  reports  on  affidavits 
which  have  not  been  previously  regularly  filed. 

(o)  See  Wy,  Pr.  Reg,  8.,  Beamed'  Orders,  149.  307. 


NICHOLSON  V.  PEILE. 


May  13. 


rriHE  Defendant  Peile  filed  a  general  demurrer  to 
"'-  the  Plaintifi^'s  bill,  and  set  it  down  for  argument, 
whereupon  the  PlaintiflT,  before  argument,  submitted  to 
the  demurrer,  and  on  the  2d  of  April  obtained  an  order 
of  course  for  liberty  to  amend,  upon  payment  to  the 
Defendant  Peile  of  205.  costs  in  respect  of  the  amend- 
ment, and  the  costs  of  the  demurrer,  and  without  costs 
as  to  the  other  Defendant,  amending  her  office  copy, 
*'  the  Plaintifi*  undertaking  to  amend  the  bill  within 
three  weeks." 

The  costs  were  taxed,  and  paid  on  the  1st  of  May; 
but  the  Plaintiff  did  not  amend  his  bill  within  the  three 
weeks,  which  expired  on  the  24th  of  ApriL  On  the 
29th  of  April  he  obtained,  as  of  course,  a  second  order 
to  amend  similar  in  terms  to  the  first.  No  answer  had 
been  filed. 

It  was  now  moved  on  behalf  of  the  defendant  Peile^ 
that  the  second  order  might  be  discharged  with  costs 
for  irregularity.     The  affidavit  in   opposition   stated, 

that 


A  Plaintiff 
submitted  to 
a  demurrer, 
and  obtained 
an  order  of 
course  to 
amend,  under- 
taking to 
amend  within 
three  weeks ; 
he  did  not 
comply  with 
the  under- 
taking, but 
after  the  ex- 
piration of 
the  three 
weeks,  ob- 
tained a 
second  order 
of  course  to 
amend  upon 
similar  terms. 
No  answer 
having  been 
filed:  Held, 
that  the  se- 
cond order 
was  not  ir- 
regular. 
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1840*  that  immediately  on  the  first  order  being  obtwied,  in- 
structions were  laid  before  counsel  to  amend  the  billy  but 
that  owing  to  other  engagements,  the  amended  bill  was 
not  obtained  from  him  until  the  day  after  the  eaqpiraticm 
of  the  three  weeks  mentioned  in  the  first  order,  which 
was  the  reason  of  the  default  in  not  amending  within 
the  time. 

Mr.  George  Turner  for  the  motion. 

The  Plaindff  having  failed  in  the  performance  of  his 
first  undertaking,  had  no  right  to  get  a  second  order  as 
of  course  giving  him  further  time  to  amend,  otherwise, 
by  obtaining  a  series  of  such  orders,  a  Defendant 
might  be  indefinitely  delayed,  without  the  possibility  of 
relieving  himself  therefrom,  as  he  could  not  put  in  an 
answer  pending  an  order  to  amend.  A  demurrer  being 
I  put  in,  the  Plaindfi^  has  submitted  to  it,  and  on  certain 

I  terms  he  has  been  allowed  the  indulgence  of  amending 

I  his  bill;  he  must  strictly  comply  with  his  undertaking, 

and  upon  his  default,  either  the  demurrer  ought  to  be 
considered  as  allowed,  or  the  Defendant  ought  to  have 
the  judgment  of  the  Court  allowing  it  with  costs. 

Mr.  Pemberton  and  Mr.  Koe^  contri. 

\  By  the  thirteenth  General  Order  (1881)  (a)  the  Plain- 

ti£P  has  liberty,  once  only  after  an  answer  has  been  filed, 
to  obtain  an  order  of  course  to  amend  his  bill;  but  by 
the  fourteenth  order  (1828)  (i)  there  is  no  limit  to  the 
number  of  such  orders  of  course,  which  he  may  obtain 
before  answer ;  he  must  undertake,  however,  to  amoid 
within  three  weeks :  this  undertaking  has  reference  only 
to  the  right  of  the  Defendant  tQ  move  to  dismiss  for 

want 

(<0  1  -StiJ^*  4*  Mtf.  769.  ib)  8  Rtui.  app.  9. 
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want  of  prosecution.  In  general,  a  Plaintiff  obtains  as 
many  orders  of  course  to  amend  as  he  pleases,  provided 
no  answer  has  been  filed ;  and  unless  the  demurrer  in  this 
case  be  considered  an  answer,  the  second  order  is  not 
irregular.  If  the  Plaintiff  had  amended  under  the  first 
order,  he  might  (provided  no  answer  had  been  put  in) 
have  obtained  a  further  order  of  course  to  amend  his 
bill,  and  he  cannot  be  in  a  worse  condition  than  he 
would  have  been  in  if  he  had  amended  imperfectly. 


1840. 


Nicholson 

V. 

Peile. 


Mr.  TumeTf  in  reply. 


7%^  Master  ^the  Rolls. 

I  do  not  think  I  can  grant  this  application.  By  the 
fourteenth  order,  the  effect  of  not  amending  within  the 
time  is,  that  the  order  becomes  void  as  regards  a  mo- 
tion to  dismiss  for  want  of  prosecution ;  so  far  the  un- 
dertaking was  intended  for  the  benefit  of  Defendants. 
This  practice  of  obtaining  several  orders  to  amend  as  of 
course  may  be  open  to  great  abuse,  and  when  abuse  is 
di^bovered  a  remedy  will  be^applied.  The  affidavit  here 
shews  that  none  was  intended,  and  that  the  delay  arose 
from  counsel  not  having,  completed  the  amendments.  I 
must  refuse  the  application,  but  without  costs. 
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May  13, 14.  MORRICE  V.  SWABY. 

A  Defendant  HPHIS  was  a  suit  instituted  in  respect  of  a  proper^  in 

by  his  answer  JL      r 
steted,thathe  Jamaica. 

had  handed 

pver  some  rru      t-^  i.     i  i  -     i  .  a 

documento  I"^  JDefendanty  the  executor,   in  his  answer,  alter 

relating  to  stating  the  institution  of  a  suit  in  that  colony  in  respect 
the  matters  in  ^  ,  .  j  i       . 

quesdon  to       of  the  same  matter,  said,  *^  that  in  order  to  enable  his 

Jaiif^  to  ^S^^^  ''"  ^^  ^^^  island  to  render  on  Defeadant's  behalf 
enable  him  to  all  such  accounts  as  Defendant  was  liable  to  render  in 
there.    That    ^^^^P^^  ^^  the  testator's  real  and  personal  estate,  he,  De- 

the  agent  had  fendan't,  sent  to  his  said  agent  sundry  books,  accounts,** 
left  the  island,   .  ,    .  ,  "  ,     ,.  i  .     t-^  *•     t      t 

and  that  the     oLC  relating  to  the  estate,  **  which  were  m  Deiendanrs 

documenu  possession."  «*  That  his  said  airent  some  time  since  left 
had  been  ^         ^  ^  ^ 

taken  posses-  the  said  island  without  having  returned  to  Defendant  the 

receiver  ai^  ^^  books,  accounts,  &c.,  and  that,  therefore,  the  said 

pointed  by  particulars  were  taken  possession  of  by  a  person  who 

Chancery  ^^^  hteii  appointed  receive*  of  the  testator's  real  and 

^**«*w    k  personal  estate,  or  some  part  thereof,  by  an  order  of 

this  admission  the  said  Court  of  Chancery  in  Jamaica^  made  in  the 

FM^indff f  hereinbefore  mentioned  suit,  and  the  Defendant  believed 

an  order  for     that  the  said  several  particulars  were  now  in  the  said 

Eroduction;      .  ,      i     r  r        •     t> 
ut  liberty        island  of  Jamaica. 

was  given  to 
the  I^efend- 
ant  to  relieve        He  subsequently  stated  that  he  kept  no  list  of  the  do- 

himseir,  if        cuments  so  sent  to  Jamaica^  and  that,  save  as  appeared 
possible,  by  -»  •>  -rr 

affidavit,  from  by  the  third  schedule,  he  had  not  now,  nor  had  he  ever, 
thbadmiuion    ^"  ^**  possession,  custody,  or  power,  any  document,  &c^ 

relating  to  the  testator's  estate,  and  that  he  had  in  the 
third  schedule  set  forth  the  best  list  he  was  able  of  all 
such  particulars,  by  the  bill  inquired  after,  as  were  then, 
or  ever  had  been,  in  his  possession,  custody,  or  power. 

The 


Tke  Master  of  the  Rolls. 

In  Farquharsofi  v.  Balfour^  which  was  cited,  the  de- 
fendant stated  he  had  not  papers  in  his  power  for  a 
reason  which  shewed  that  they  were.  Here  the  effect 
of  the  answer  is  this,  the  Defendant  had  the  papers 
in  his  possession  or  power,  and  delivered  them  to  his 
agent,  and  they  were  taken  out  of  the  possession  of  the 
agent  by  another  person  whom  the  Defendant  calls  the 
receiver.  They  are  now  in  the  hands  of  the  same  person, 
and  from  the  latter  part  of  the  answer  connected  with  the 
former,  I  must  presume  that  they  are  now  in  the  pos- 
session or  power  of  the  Defendant.  I  think,  however, 
from  what  is  stated,  that  the  Defendant  ought  to  have 
leave  to  remove  the  effect  of  this  admission  by  affidavit. 
I  must  make  the  order  for  the  production  of  these  do- 
cuments, unless  the  Defendant  satisfactorily  shews  by 
affidavit  that  the  documents  in  question  are  so  circum- 
stanced as  not  to  be  in  his  possession,  custody,  or 
power,  (b) 

{a)  Turn.  ^  Ruts.  I90y  191.  (b)   Parsont    v.    RobtrUon^ 

2  Keen,  605. 
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The  third  schedule  was  as  follows:  —  "  An  account  1840. 
book ;  an  account  current  book ;  a  journal  and  sundry 
accounts  and  vouchers  which  have  been  transmitted 
from  time  to  time  by  this  Defendant  to  Jamaica;  a 
bundle  of  vouchers,  numbered  1.  to  25.  inclusive;  sun- 
dry accounts  and  documents,  numbered  26.  to  S2." 

Mr.  Pemberton  and  Mr.  Bagshawe  moved  for  the  pro- 
duction of  all  the  documents  in  the  third  schedule. 

Mr.  Kinderdey  and  Mr.  Bazalgette  contended  that  no 
order  for  the  production  of  the  documents  in  Jamaica 
ought  to  be  made,  as  there  was  no  sufficient  admission  of 
their  possession ;  Farquharson  v.  Balfour  {a)  was  cited. 


May  14. 
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March  as.  DODD  V.  WEBBER. 

May  9.  15. 

Service  abroad  l^'R-  ROUPELL  moved  ex  parte  that  serTioe  of  a 
to  a^wuT**  subpoena  io  France  upon  one  of  the  Defendants 

ordered  under  residini;  there  miirht  be  irood  service  under  the  act  of 

the4&5fr.4.  ,         «       ^         ®  ® 

e.  88.  in  a  the  4  &  5  FF.  4.  c.  82. 

case  where 

JEnglith  funds 

were  alleged         The  application  was  supported  by  affidavit,  stating 

to  have  been  ^^^  ^y^^  property  which  was  the  subject  of  thb  suit  was 

sold  out  and  a  sum  of  14.0002.  consols,  sold  by  the  Defendants^  the 

!?tt^Hafi  Stock  trustees,  and  improperly  invested  in  Austrian  stock, 

andDn^cAand  Dutch  government  bonds,  and  Portuguese  govemmeat  | 

bondsT^  bonds,  and  which  were  inscribed  in  the  government 

«  -^^^  P^.  books  of  the  several  countries ;  it  stated  also  that  service 
teiidant  having  •       i  i 

made  default  of  the  subpoena  might  be  authenticated  by  her  Majes^s 

in  entering  his  ^^^^^^  ^^  p^^ 
appearance, 
and  the  ser- 

li^^and         ^^  Master  of  the  Rolls  ordered,  «  That  personal 

order  having  service,  within  three  months,  upon  the  said  Defendant 

authenti^ed,  &t  Parts,  or  at  Charenton  near  Pansj  all  in  the  kingdoid 

^  H^rfT*  ^^  France^  of  a  subpoena  to  appear  to  and  answer  the 

above  act,  PlaintiflP's  bill  returnable  in  three  weeks  from  the  time 

^DDwai^  to  ^^  ^^^^  service,  might  be  good  service,  upon  such  scr- 

be  entered  by  vice  being  proved  by  affidavit  to  be  sworn  before  her 

the  six  clerk.  Majesty's  consul  at  Paris:' 


May  13.  The  above  order  and  the  subpoena  were  served  at 

Parisy  but  the  Defendant  made  default  in  entering  hb  ap- 
pearance; whereupon  the  service  of  the  above  order  and 
of  the  subpoena  at  Paris  having  been  properly  verified 
by  affidavit  sworn  before  the  British  consul  there,  and 
the  signature  of  the  consul  being  also  verified,  it  was 

now 
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now  moved,  ex  parie^  by  Mr.  BoupeU^  under  the  4  & 
5  J^  4.  c.  82.,  that  one  of  the  clerks  in  Court  should 
enter  an  appearance  for  the  Defendant.  He  cited  an 
unreported  case  of  M^KeUar  v.  M^KeUar^  before  the 
Vice-Chancellor. 

The  Master  of  the  Rolls  granted  the  application, 
and  ordered  *<  That  Mr.  Smithy  one  of  the  sworn  clerks, 
do  enter  an  appearance  for  the  said  Defendant." 

NoTB.  See  l  Danielfg  Pr,  681.  n.(tf),  and  Godiou  ▼.  CooA,  7  Sim, 
519. 


1840. 


KINDER  V.  FORBES. 

npHE  bill  in  thb  cause  was  filed  to  set  aside  certain 
'^  mortgage  securities  held  by  the  Defendant,  and  to 
prevent  the  further  receipt  by  hiro  of  several  annual 
sums  comprised  therein,  amounting  to  225/.,  which^  by 
an  order  made  in  another  suit,  had  been  directed  to  be 
paid  to  him  by  the  receiver  in  that  cause. 

The  Defendant  was  a  practising  solicitor,  in  partner- 
ship with  Messrs.  Hale^  Boys^  and  Austen^  in  Ely  Place^ 
but  he  had  gone  abroad  during  the  last  year,  and  was 
at  present  in  Italy^  and  had  no  dwelling-house  in  this 
country.  The  transaction  in  respect  of  which  this  suit 
was  instituted  was  not  a  partnership  transaction,  but  the 
annual  sums  comprising  the  225/.  had  been  received 
for  the  Defendant  by  his  partners  during  his  absence 
from  the  receiver. 

■ 

The  Defendant's  partners  having  declined  accepting 
service  of  th^  subpoena  to  appear  and  answer ;  the  Court 
on  the  25th  ot  March  1840,  on  the  motion  of  the  Plain- 
tiff, 


MiOf  16. 

An  order  that 
service  of  a 
tvbpcBnm  to 
appearand 
answer  upon 
the  Defend- 
ant's partners 
at  the  bouse 
of  business, 
the  Defendant 
himself  beine 
abroad.  Held, 
under  the  cii^ 
cumstances, 
to  be  regular. 
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tiff,  ordered,  that  service  of  a  subpoena  to  appear  and 
answer  the  Plaintiff's  bill  on  Messrs.  Hale  and  Coi,  at 
£^  Place^  should  be  deemed  good  service  on  the  De- 
fendant 

The  Defendant  having  agreed  to  enter  a  conditimial 
appearance  with  the  registrar,  now  moved  to  disdiarge 
the  order. 

Mr.  C,  P.  Cooper  and  Mr.  James  Russell,  in  support 
of  the  motion. 

The  order  which  has  been  made  ex  parte  is  not  aadio- 
rised  by  the  practice  of  the  Court ;  there  are,  it  is  true, 
two  authorities  in  its  favour,  viz.  Carter  v.  De  Brune  (a), 
where  service  of  a  subpcma^  on  a  person  who  transacted 
matters  under  a  letter  of  attorney  from  the  Defendant, 
was  ordered  to  be  good  service ;  and  Hyde  v.  For5ter{b)j 
where  an  order  was  made  directing  service  on  the  agent 
and  factor  in  England  of  the  Defendant  living  abroad  to 
be  good  service ;  but  the  authority  of  these  cases  was 
expressly  denied  by  laord  Medesdale  in  Smith  v.  The 
Hibernian  Mine  Company  (c) ;  in  that  case  a  Defend- 
ant residing  out  of  the  jurisdiction  had  given  a  power 
of  attorney  to  P.,  to  act  for  him  in  the  management  of 
his  affairs,  and  the  Court  refused  to  allow  substituted 
service  of  a  subpoena  to  appear  and  answer  on  P.; 
Lord  Redesdale  saying,  **  I  think  the  legislature  has  de- 
cided this  question:  it  has,  in  several  instances,  sub- 
stituted service,  an  interference  which  would  be  wholly 
unnecessary  if  this  Court  had  power  to  do  it.'' 

Orders  for  such  service  have  been  refused  in  much 
stronger  cases  than  the  present :  thus  in  Bond  v.  The 

Duke 

(a)  1  Duit.  59.  (c)  1  Seho,  /^  Lef.  85S. 

[b)  lb.  IDS. 
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Duke  of  Newcastle  {a)  where  Defendants  were  beyond        1840. 

the  jurisdiction  of  the  Court,  service  of  the  subpoena  on     ^^^T^^^"^ 

their  clerk  in  court  could  not  be  allowed  to  be  deemed  v. 

good  service,  though  they  had,  by  their  clerk  in  court, 

filed  a  bill  relative  to  the  same  subject ;  so  in  Roberts 

V.  JVordey  (b)  the  court  refused  to  order  service  on  the 

clerk  in  court  in  the  original  bill  of  a  Defendant  out  of 

the  jurisdiction  to  be  good  service  of  the  subpcena  to 

appear  and  answer  the  same  bill  when  amended ;  and  in 

the  case  of  cause  and  cross  cause  a  like  application  has 

been  refused ;  Waterton  v.  Croft,  {c) 

.  Two  acts  of  parliament  (d)  have  passed  for  enabling 
parties  to  serve  subpcenas  where  the  Defendant  is  out  of 
the  jurisdiction,  which  would  have  been  useless  if  this 
order  be  correct.  The  Plaintiff,  if  at  all,  must  pro- 
ceed under  those  acts;  and  there  is  no  suggestion 
that  the  Defendant  has  withdrawn  himself  to  avoid 
service. 

Mr.  Pemberton  and  Mr.  jRoupeU,  contrdf  contended 
that  the  order  was  regular ;  that  by  the  practice  of  the 
Court  personal  service  of  a  subpcena  was  not  necessary ; 
for  by  the  General  Rules  of  the  Court  a  subpoena  is 
well  served  by  leaving  a  copy  of  it  and  of  the  indorse- 
ment thereon  at  the  dwelling-house  of  the  Defendant, 
and  producing  the  original  writ  to  the  person  with 
vi^hom  the  copy  is  left;  Davidson  v.  Marchioness  of 
Hastings  {e) ;  that  here '  service  had  been  directed  at 
the  Defendant's  office,  which  was  equivalent  to  a  service 
at  the  dwelling-house  of  the  party. 

That 

(a)  5  Bro.  C.  C.  386.  (d)  2  W.  4.  c.  39.,   and  4  & 

(&)  S  Cox,  389.  5  W.  4.  c.  88. 

(c)  5  Sim,  50S.  and  678.  (e)  2  Keen,  513. 
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That  the  present  case  did  not  come  within  the  sta* 
tute  referred  to,  which,  in  practice,  had  been  fbuod  to 
be  a  dead  letter,  as  it  did  not  provide  for  the  steps  to 
be  taken  consequent  on  the  service  of  the  subpcena, 

Mr*  Cooper^  in  reply. 

The  statute  provides  a  remedy  in  the  particular  cases 
therein  stated,  but  has  not  removed  the  inconvenience 
in  other  cases.  The  effect  of  substituting  service  is  most 
harsh  on  a  Defendant ;  the  writ  is  returnable  in  four 
days,  and  before  any  notice  can  be  given  to  a  Defend- 
ant of  the  existence  of  the  subpcena^  a  seqitestration  may 
issue  and  his  whole  property  may  be  seized. 


Jftfjf  16.  The  Master  of  the  Rolls. 

In  this  case  a  motion  was  made  to  discharge,  for  irre- 
gularity, an  order  that  service  of  a  subpoena  to  appear 
and  answer,  on  Messrs.  Hale^  BoySf  and  Austen^  at 
No.  6.  Ely  Place^  Holbom^  should  be  deemed  good  ser- 
vice on  the  Defendant,  John  Hopton  Forbes. 

Mr.  Forbes  is  a  practising  solicitor,  carrying  oo 
business  in  partnership  with  Messrs.  HalCf  Boys,  and 
Austen,  in  Ely  Place.  He  is  at  this  time  abroad,  and 
has  not  in  England  any  dwelling-house  where  service 
can  be  made  according  to  the  ordinary  rule. 

The  question  in  the  cause  relates  to  the  validity  of 
a  mortgage,  the  interest  on  which  is  payable  to  Mr. 
ForbeSf  under  an  order  of  this  Coiirt  made  in  the  cause 
of  Bryan  v.  Twi^ ;  and  during  the  absence  of  Mr. 
Forbes,  the  interest  is  received  for  his  use  by  his 
partners  who  are  here.     The  transaction  in  question  is 

not 
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not  a  partnership  transaction ;  but  for  this  purpose,  the 
partners  of  Mr.  Forbes  are  his  agents* 

The  order  is,  that  service  of  the  subpoena  on  the 
partners  who  are  such  agents,  or  one  of  them,  shall  be 
deemed  good  service  on  Mr.  Forbes. 

Considering  that  Mr.  Forbes  is  known  to  be  a  soli- 
citor of  very  great  respectability,  it  occasions  no  small 
surprise,  in  my  mind  at  the  least,  that  under  these 
circumstances,  he  or  those  who  act  for  him,  should  not 
appear  to  the  bill,  and  obtain  such  time  as  may  be 
necessary  for  him  to  put  in  a  satisfactory  answer. 

He  has  chosen  to  adopt  a  very  different  course,  and 
appearing  to  be  well  informed  oT  what  has  passed,  he 
has  entered,  or  offered  to  enter,  a  conditional  appear- 
ance with  the  Registrar,  for  the  purpose  of  enabling 
him  to  move  to  discharge  the  order  for  irregularity. 
He  says,  that  service  on  his  agents  or  partners,  at  his 
place  of  business^-is  not  a  good  service  on  him,  and 
that  he  ought  to  be  served  personally  in  Bah/f  where  he 
now  is,  under  the  authority  of  the  recent  acts  njade  for 
that  purpose.  In  other  words,  he  says  that,  being  a 
practising  solicitor,  now  carrying  on  business  by  his 
firm  in  LondoUj  being  now  in  Itab/t  but  well  knowing 
that  process  has  been  left  with  his  partners  at  his  place 
of  business  in  London^  he  insists  that  this  service  shall 
go  for  nothing,  and  that  the  Plaintiff  shall  be  at  the 
expense  of  pursuing  him  to  Italy^  and  procuring  him  to 
be  served  there.  It  appears  to  me  that  thb  purpose  can- 
not be  attained  even  if  he  were  successful  in  this  appli- 
cation. One  object  of  the  bill  is  to  restrain  him  from 
receiving  nloney  from  a  receiver  of  this  Court ;  no  in- 
junction  is  necessary,  or  even  proper,  for  that  purpose; 
an  order  upon  the  receiver  would  do  justice  in  this 

L  I  ^  respect : 
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respect:  and  even  if  the  present  order  coold  not  be 
sustained,  I  conceive  that  an  order  for  service  on  Mr. 
Forbes  himself,  at  his  place  of  business,  would  be  good. 


But,  considering  tlie  circumstances  of  this  case  in 
connection  with  some  of  the  observations  made  by  Lord 
Redesdale  in  the  case  of  Smith  v.  T^e  Hibernian  l£ne 
Compary^  and  the  order  made  by  Sir  John  Leach  in 
the  case  of  English  v.  Hendrick  (a),  I  do  not  think  that 
the  present  order  is  irregular,  and  consequendy,  this 
motion  must  be  refused* 


(a)  6  Mad.  S05. 


Jme\s.\%.      ATTORNEY-GENERAL  p.  The  DRAPERS 

COMPANY. 


In  every  case 
where  the 
general  pur* 
pose  of  a  gift 
or  conveyance 
is  declared  to 
be  charity, 
and  the  par- 
ticular pay- 
ments do  not 
exhaust  the 
whole  fund, 
any  surplus 
will  belong  to 
the  charity, 
unless  there 
are  other  cir- 
cumstances 
from  which  a 
contrary  in- 
tention of  the 
testator  can 
be  collected. 


riiHE  facts  of  this  case  are  fully  stated  in  the  jadg- 
-''    ment  of  the  Master  of  the  Rolls.     It  was  ai^ued 
by 

Mr.  Pemberton  and  Mr.  BlwU^  for  the  information. 

Mr.  Kindersley  and  Mr.  Uoyd^  Mr.  Kyle  and  Mr. 
Foster^  for  the  Defendants. 

The  Master  of  the  Rolls. 

This  is  an  information  filed  by  the  Attorney-General 
against  the  Drapers'  Company,  for  the  purpose  of 
having  it  declared  that  the  whole  income  of  the  pro- 
perty possessed  by  the  company,  under  the  will  of 
Samuel  Harwar^  is  applicable  to  the  charitable  purposes 
in  the  will  declared. 

Having 
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Having  read  tbe  pleadings  and  tbe  evidence,  and        1840. 

attended  to  the  argument  addressed  to  me  on  behalf  of    ll'^"^^^'*^^ 

»  o       .   .  Attohnky- 

the  Defendants,  I  am  of  opinion  that  the  question  de-      General 

pends  upon  the  true  construction  and  meaning  of  the  xheD^pjn,* 
testator's  will,  and  that  this  construction  cannot  be  Company. 
affected  by  a  letter  which  is  said  to  have  been  addressed 
to  the  company  by  the  testator  some  time  before  the 
date  of  his  will,  or  by  that  which,  under  the  circum- 
stances of  this  case  has,  as  it  appears  to  me,  been  in- 
correctly called  cotemporarieous  usage.  The  company 
appears  to  have  been  unwilling  to  accept  the  trust  so 
long  as  it  was  conceived  to  be  likely  to  be  burdensome, 
and  to  have  accepted  it  only  when  it  was  thought  likely 
that  it  might  be  accepted  without  loss. 

The  testator,  by  his  will,  dated  the  28th  of  Jamiary 
170S,  bequeathed  to  his  executors  1700/.,  in  trust  to 
lay  out,  with  the  advice  of  the  overseers  after  named, 
100/.,  more  or  less,  in  the  purchase  of  a  piece  of  ground, 
&c.,  for  erecting  twelve  almshouses,  &c.,  and  he  directed 
that  in  building  the  same  his  executors  should  expend 
400/1,  or  thereabouts,  and  should  convey  the  same  to 
the  Company  of  Drapers  for  the  habitation  of  three 
poor  men  and  three  poor  women  of  the  Drapers'  Com- 
pany, and  three  poor  men  and  three  poor  women  of  the 
parish  where  the  almshouses  should  be  situate,  &c. ; 
and  he  directed  that  the  remainder  of  the  1 700/.  should 
be  laid  out  in  the  purchase  of  an  estate  of  inheritance 
of  60/.  a  year  or  thereabouts,  &c.,  to  be  conveyed  to 
the  Drapers'  Company,  &c,  for  the  maintenance  and 
support  of  the  six  poor  men  and  six  poor  women  in  the 
said  almshouses  for  ever,  in  manner  following;  that  is 
to  say,  in  trust  that  the  court  of  assistant^  of  the  said 
company  for  the  time  being,  by  and  out  of  the  rents 
and  profits  of  the  said  estate  to  be  purchased,  should 
from  time  to  time  monthly,  by  themselves  or  agents, 
pay  and  distribute  to  the  said  six  poor  men  and  six 

LIS  poor 
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]  840*        poor  women,  or  such  number  of  them  as  should  be  in  the 

ArT(»NiT-    **'^  almshouses,  6s.  a-piece  (a),  and  once  every  jpear  to 

General      each  of  them  a  load  of  good  coals ;  and  upon  a  yearly 

TheDBAFSEs*  ^isi^tion  to  each  of  them  Is.  a-piece. 
Company. 

The  question  raised  upon  the  construction  of  tfab 
will  arises  from  this,  that  the  testator,  having  stated  that 
the  conveyance  was  to  be  made  to  the  Drapers'  Com- 
pany for  the  maintenance  and  support  of  the  alms- 
people  in  the  almshouses,  refers  to  the  manner  of  sack 
maintenance  and  support,  and  then  expresses  a  trust 
for  payments  which  do  not,  as  it  is  said,  exhaust  the 
whole  income  which  he  contemplated ;  and  upon  this 
the  Defendants  contend  that  they  are  only  bound  to 
make  the  specific  payments  mentioned  in  the  will,  and 
having  done  so,  are  entitled  to  apply  the  surplus  re- 
venue to  their  own  use. 

That  this  cannot  be  so,  as  to  the  whole  extent  of  the 
claim»  appears  to  be  clear,  for  by  the  will  itself,  no 
specific  payment  is  directed  to  be  made  for  the  repairs 
of  the  almshouses,  and  yet,  as  the  testator  intended  the 
almspeople  to  be  maintained  in  the  almshouses,  he  must 
have  meant  the  almshouses  to  be  kept  in  repair  oat  of 
the  income  of  the  purchased  lands,  and  consequently, 
nuist  have  meant  to  charge  the  company  with  more 
than  the  specific  payments.  The  agreement  afterwards 
entered  into  by  the  company  with  the  parish  of  S> 
LeonarSs^  Shoreditch^  by  which  the  latter  agreed  to 
keep  the  almshouses  in  repair,  could  not  have  been 
in  the  contemplation  of  the  testator,  and  the  will  must 
be  considered  as  if  the  burden  of  the  repairing  had 
remained  with  the  company.  But  besides  this,  it 
appears  to  me,  from  the  words  of  the  will,  that  as 
the   maintenance  and   support   of  the  almspeople  in 

the 
'  (a)  This  would  amount  to  present  income  of  the  cbaritjr 
43/.  4*.  a  year  only,  wMle  the      property  was  145/. 
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the  almshouses  is  the  expressed  purpose  for  which        1840. 

the  conveyance  is  directed  to  be  made  to  the  com-     ^~'  ^ 

^  .  .1  .  t         Attobkey- 

pany,  the  mere  circumstance   that   in   describing  the      General 

manner  of  maintenance  and  support,  he  has  not  (if  the  f  he  Drapers' 
fact  were  so)  exhausted  the  whole  income,  is  not  a  Company, 
sufficient  reason  for  considering  that  any  surplus  was 
meant  for  the  pecuniary  benefit  of  the  company.  In 
the  Case  of  the  Skinner^  Company  (a),  though  the  gift 
was  for  the  maintenance  and  continuance  of  the  school, 
after  appropriating  or  directing  the  payment  of  various 
fixed  sums  for  specific  purposes,  the  overplus  was  willed 
to  the  use  of  the  company.  In  JordeyrCs  Charity  (b) 
whatever  was  left  unspent  was  given  for  repairs,  and  for 
the  profitable  use  of  the  Fishmongers'  Company ;  and, 
in  the  Case  ofBrazenose  College  (c),  there  were  many  cir- 
cumstances from  which  the  intention  of  the  testator  to 
benefit  the  college  was  deduced ;  and  I  apprehend  that 
in  every  case  where  the  general  purpose  of  a  gift  or  con- 
veyance  is  declared  to  be  a  charity,  and  the  particular 
payments  do  not  exhaust  the  whole  fund,  any  surplus 
will  belong  to  the  charity,  unless  there  are  other  circum- 
stances firom  which  a  contrary  intention  of  the  testator 
can  be  collected. 

In  this  case  there  do  not  appear  to  me  to  be  any 
such  circumstances;  the  general  purpose  of  the  con- 
veyance to  the  company  is  charity.  It  does  not  appear, 
that  at  the  time  of  the  testator's  death,  there  was  or 
could  be  an  income  which  would  have  left  any  surplus, 
but  whether  this  were  so  or  not,  I  think,  when  the 
general  purpose  is  thus  declared,  the  reference  to  the 
mode  of  effecting  the  purpose,  which  does  not  exhaust 
the  whole  income,  is  not  of  itself  sufficient  to  exonerate 
the  trustee  from  applying  the  surplus,  if  any,  to  the 
general  purpose. 

(fl)  S  RutM,  407.  (c)  2  CI.  4-  Fin.  «95. 

(b)  1  Jfy.  ^  K;  416. 

LI  4 
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June  8.  GOODENOUGH  v.  TREMAMONDO. 

A  teitator  TTfREDERICK  ANDREE^  by  his  will  dated  the 

ffdae^Sf  hU  ^^*  ^^  January^  1822,  after  bequeathing  scMDe 

estate  and  pecuniary  and  specific  l^acies,  proceeded  as  ibllowa :  — 

te«^  to  per-  *'  -^^^  as  to  all  the  rest,  residue,  and  remainder  of  my 

mit  the  renU^  estate  and  effects  whatsoever  and  wheresoever,  I  give, 

annual  pro-  devise,  and  bequeath  the  same  unto  Anihomf  Angela  and 

^^"i^K^  J    Charles  John  Lmosonj  their  executors,   administrators, 

receiveQ  dv  Am 

for  life,  and  and  assigns,  in  trust  to  permit  the  renis^  issues,  profits, 

c^EiK  to  C^  interest,  and  annual  proceeds  thereof  to  be  received  and 

and  D,  when  taken  by  my  said  son  Richard  Collier  Andree^  fi>r  and 

tweoty-onep  during  the  term  of  his  natural  life,  for  his  own  use  and 

with  power       benefit ;  and  from  and  after  his  decease,  upon  trust  for 

after  the  death  .  .  . 

of  A,  to  apply  Ann  and  Sophia^  the  two  daughters  of  my  said  son  Richard 

^^  ^rd'ihe'  ^^^^  Andree^  when  they  shall  attain  the  age  of  twenty- 
maintenance  one  years,  equally  to  be  divided  between  them,  share 
until  their  ^^  share  alike.  And  I  empower  my  said 'trustees  and 
shares  should  executors,  after  the  death  of  my  said  son  Richard  Collier 
vested.  Part  -^^dree^  to  apply  the  rents^  interest,  profits,  and  annual 
^^^•^l[?'^f®  proceeds  of  my  said  residuary  estate  and  effects,  for 
leaseholds:  and  towards  the  maintenance  and  education  of  the  said 
teM^i^^forltfc  "^^  *"^  Sophia  Andree,  until  their  respective  shares 
was  entitled  shall  become  vested."  And  he  appointed  the  said 
in  Tpeoe  an?  Anthony  Angelo  and  Charles  John  Lawson  executors  of 

that  they  we^  his  will.     The  will  was  not  executed  so  as  to  pass  real 
not  to  be  con- 
verted for  the   estate, 
benefit  of 
those  in 
remainder.  The  testator  died  shortly  afterwards.      Part  of  bis 

property  consisted  of  a  leasehold  house  in  Oxford  Street. 

The  bill  was  filed  by  an  infant,  who  was  entitled  to 
the  share  of  his  mother  Sophia   Andrecy    afterwards 

Sophia 
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Sophia  Goodenoughf  deceased;  and  prayed  for  the  usual        1840. 
accounts,  —  that  the  residue  miirht  be  ascertained,—   J'^"^^'"^^ 

,  GrOODBNOUGH 

and  that  it  might  be  declared,  that  the  leasehold  pre-  «. 

mises  ought  to  have  been  sold  immediately  after  the  Tebmamondo. 
said  testator's  decease,  and  the  clear  produce  thereof 
invested  in  consols,  and  that  the  dividends  of  such 
bank  annuities  only,  ought  to  have  been  paid  to  the 
tenant  for  life,  and  for  consequential  relief  both  against 
the  trustees,  and  the  tenant  for  life. 

By  the  decree  made  in  this  cause  on  the  SOth  of  May, 
1837,  it  was  referred  to  the  Master  to  make  the  usual 
enquiries,  and  take  the  usual  accounts,  and  he  found  that 
part  of  the  residue  consisted  of  the  leasehold  house* 

The  cause  now  came  on  to  be  heard  for  further  di- 
rections ;  the  only  question  was,  whether  the  lease- 
hold house,  the  term  in  which  had  now  only  a  few  years 
to  run,  ought  or  ought  not  to  have  been  sold  at  the  tes- 
tator's death. 


Mr.  Kinderdey  and  Mr.  Girdlesione^  for  the  Plaintiffs, 
contended  that  a  sale  ought  to  have  taken  place.  That 
the  general  rule  was  in  favour  of  conversion,  and  there 
were  no  special  circumstances  here  to  take  the  case  out 
of  the  rule.  That  this  was  indeed  a  strong  instance  of 
the  propriety  of  the  doctrine ;  for  if  no  conversion  took 
place,  there  would  be  but  little  chance  to  those  in  re- 
mainder of  receiving  any  benefit  from  the  leasehold  pro- 
perty. That  the  only  circumstance  apparently  in  favour 
of  the  Defendants  was  the  use  of  the  word  *'  rents,"  which 
seemed  to  indicate  an  intention  that  the  residue  should  be 
enjoyed  in  specie;  but  that  this  word,  coupled  as  it  was 
with  other  words  denoting  annual  income,  could  not  be 
much  relied  on ;  that  the  word  *^  estate "  would  have 
comprised  freeholds,  if  the  will  had  been  executed  so  as 

to 
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1840.        to  pass  real  estate,  and  the  word  '*  rents"  might  there- 
fore be  referred  to  the  testator's  idea  that  he  was  dis- 
posing of  real  as  well  as  personal  property.    Thqr 
Teemamokdo.  distinguished  this  case  from  that  of  Pickeritig  r.  Picker^ 

ing  [a)  in  this,  that  here  the  same  residue  was  given  to 
those  in  remainder  as  to  the  tenant  for  life,  whereas,  in 
Pickering  t.  Pickeringj  the  Lord  Chancellor  mainly 
founded  his  decision  on  the  fact  of  a  diflferent  residue 
being  given  to  the  widow  during  her  life  from  that 
which  was  afterwards  bequeathed  to  the  son. 


Mr.  Pemberton  and  Mr.  Prescott  White  appeared  for 
the  Defendants  Tremamando  and  Cdstell  and  his  wife, 
and  Mr.  Lqfius  Wigram  for  Thomas  William  Mavell;  but 


The  Master  of  the  Rolls,  without  calling  on  them, 
said,  that  he  could  not  declare  this  to  be  a  case  of 
conversion  without  striking  out  altogether,  the  word 
'*  rents,"  which  was  twice  repeated  in  the  will,  and  it 
appeared  that  there  was  no  other  property  belonging  to 
the  testator,  except  the  leaseholds,  to  which  the  term 
rents  was  applicable. 


(a)  S  Beav.  51.,  and  4  MyL  4* 
€r.  289. ;  and  see  Howe  v.  Lord 
Dartmouth,  7  Vet,  137.  (1802); 
Feams  v.  Younfi,  9  Ves,  549. 
(1805);  Crawlei/  v.  Crawley ,  7 
Sim.  427.  ( 1 835) ;  Mills  v.  Millt^ 
7  Am.  501.(1855);  Fryerv.But- 
tar,  8  5tm.442.  (1837);  Benn  v. 
Dixon^  V.  C,  {May  1 .  1840);  and 
Lichfield  v.  Baker ^  ante,  p.  486. 
(1840);  ail  which  are  in  favour  of 
conversion.  Holland  v.  Hughes, 
16  Ves,  111.,  and  3  Mer,  C85. 
(1809);    Vincent    v.   Netocombe, 


1  rotfvgtf,  599.  (1838);  ColUnsf. 
Collins,  2  Mt^.4r  K.  703.  (1833); 
Alcock  V.  Sloper,  2  JdT^.  4-  A".  S99. 
(18S3);  Beihunie  v.  Kennedy,  1 
-^y.  4- Cr*  114.(1835);  PuJxr- 
ing  V.  Pickerings  on/^,  p.  51. 
(1839);  offimied,  4  Myl.  4  Cr. 
289.;  I^Aglie  v.  Fryer,  Y.C., 
Feb.  19.(1841);  in  all  which  the 
decision  was  against  conversion. 
In  Gibson  v.  Bott,  7  Ves.  89. 
(1802),  and  Dimes  v.  ScoU,  4 
Russ.  195.  (1828),  there  was  an 
express  direction  to  convert. 
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ROBINSON  v.  ADDISON.  ^"y  9- 

June  27. 

riiHE  only  question  in  this  cause  was,  whether  the  A  testator 

■*-    legacies  of  certain  shares  in  the  i>^£&  and  Liver"  andafhal/^" 

pool  canal   bequeathed    by  the  will  of  John  Bobiti"  Leeds  and 

son,  were  to  be  considered  as  general  or  as  specific  canal  shares, 

legacies.  ^^^^^^^.I'y  "^^ 

°  or  parliament 

were  to  be 

The  canal  was  made  under  the  authority  of  an  act  of  fjj^^^^t^*^" 
parliament  passed  in  the  tenth  year  of  King  George  III.  bequeathed 
( 10  G.  S.  c.  1 14.).  {a)    The  expense  of  the  canal  was  de-  fjcVcand^*"*^ 

frayed  by  subscription;  and  by  the  twenty-seventh  section,  shares  to  A,^ 

five  such 
the  sum  subscribed  was  divided  and  distinguished  into  shares  to  B. 

shares  which  were  vested  in  the  subscribers  and  their  *°**  ^^®  '"*^^ 

several  and  respective  executors,   administrators,  and  There  was  no 

assigns,  proportionately  to  the  sums  they  had  respec-  ^^^^^  ^^ 

lively  subscribed ;  and  all  and  every  such  shares  were  to  the  will  to 

be  deemed  and  taken  to  be  personal  estate,  and  to  be  te^^torln-  ^ 

transmissible  as  such.     The  form  of  conveyance  was  by  tended  to  give 
,  .         J      ,  the  particular 

i>argain  and  sale.  shares  which 

he  held  at  the 
'date  of  his 
The  testator  at  the  date  of  his  will  (the  25th  of  Oc^  will.    At  his 

iober  1819),  was  entitled  to  fifteen  and  a  half  of  those  ges?ed  no*"***" 
shares,  and  by  his  will,  after  devising  his  estate  at  Al"  Leeds  and  Li- 
thome  to  Joshua  Robinson  and  James  Addison  in  fee,  in  g^a?^ .  ^h^Ij 

trust  ibr  the  use  of  his  son  John  Hobinson  for  life,  and  that  the  lega- 

^       cies  were 
*  alter  general,  and 

(«)'  Additional    powers   were      c.  94.,  and  the  59  G,  3.  c.  105.       ^  canal  was 
given  by  the  23  G.  3.  c.  47.,  the      but  no  alteration  was  made  in   made  under 
38  G.  3.   c.  65.,   the  54  G.  3.      the  tenure  of  the  shares.  the  authority 

of  an  act  of 
parliament,  the  lands  for  that  purpose  were  purchased  and  vested  in  a  corporation, 
but  the  shares  therein  were  to  be  deemed  to  be  personal  estate,  and  transmissible  as 
such,  and  were  to  be  conveyed  by  bai^ain  and  sale :  Held,  that  the  shares  did  not 
bear  the  character  of  realty,  so  as  to  make  a  bequest  of  them  specific. 


516 


CASES  IN  CHANCERY. 


1840. 


R0BIK8ON 
Adoibon. 


after  his  decease  in  trust  to  settle  upon  the  eldest  child 
of  his  son,  and  to  divide  the  produce  with  various  re- 
mainders, he  expressed  himself  as  follows :  —  *'  I  also 
give  and  bequeath  to  the  said  Joshua  Robinson  and 
James  Addison^  their  executors,  administrators  and  as- 
signs, ^ve  and  a  half  shares  in  the  Leeds  and  LiverpotiL 
canal,  and  all  benefit  and  advantage  thereof,  upon  trust;" 
and  he  then  declared  a  trust  for  the  benefit  of  his  son, 
and  other  trusts  similar  to  those  on  which  he  had  given 
his  estate  at  AUhome;  and  having  given  a  freehold 
house  in  Bond  Street  for  the  benefit  of  his  daughter, 
Jane  Gibson^  and  her  children ;  he  also  gave  and  be- 
queathed ^^Jive  shares  in  the  Leeds  and  Liverpool  canal, 
and  all  benefit  and  advantage  thereof  to  Joshua  Robinson 
and  James  Addison^  their  executors,  administrators  and 
assigns,  upon  trust  for  the  benefit  of  his  said  daughter 
Jane  Gibson^  and  her  children,"  in  the  same  manner  as 
before  expressed  respecting  the  freehold  house  in  Bond 
Street^  so  far  as  the  nature  of  the  estates  and  inte- 
rests therein   would  apply.     He  afterwards  gave  and 
bequeathed  ^^Jioe  shares  in   the  I^eeds  and  Liverpool 
canal,  and  all  benefit  and  benefits  thereof  unto  Joshua 
Robinson  and  James  Addison^  their  executors,  adminis- 
trators and  assigns,  upon  trust  for  the  benefit  of  his 
daughter  Dorothy  Jemima  Robinson^  and  her  children," 
in  the  same  manner  as  before  expressed  concerning 
certain  freehold  houses  in  the  Strand^  and  Dean  Street, 
which  he  had  before  given  to  the  trustees  for  the  benefit 
of  his    daughter  Dorothy  Jemima  Robinson   and  her 
children;  and  he  gave  the  residue  in  trust  for  his  daugh- 
ter Dorothy  Jemima  Robinson  for  life,  with  remainder  to 
her  children. 


The  testator  died  in  October,  1824. 


At  different  times  between  the  date  of  his  will,  and 
the  beginning  of  the  month  of  June,  1820,  the  testator 

sold 


CASES  IN  CHANCERY.  517 

sold  all  the  fifteen  and  a  half  shares  which  he  possessed        1840. 

at  the  date  of  his  will,  and  at  his  death  in  the  month  of    Z^^^^"^^ 

■  Robinson 

October  J  1824,  he  was  not  possessed  of  any  share  in  the  «. 

canal,  Addiron. 

The  Plaintiffs  by  this  bill  insisted,  that  the  bequests  of 
the  canal  shares  were  general  and  not  specific  legacies ; 
the  bill  prayed  a  declaration  to  that  effect,  and  that  they 
were  entitled  to  have  so  much  money  as  at  the  end  of 
one  year  fi'om  the  testator's  decease  would  have  been 
sufficient  for  the  purchase  of  fifteen  and  a  half  shares, 
according  to  the  current  market  price,  with  interest 
thereon. 

The  Defendants  entered  into  evidence,  the  object  of 
which  was  to  shew  that  there  was  no  current  market 
price  of  these  shares;  that  they  were  usually  held  as 
permanent  investments,  and  that  the  sale  of  them  was 
rare.  That  they  were  not  commonly  brought  into  the 
market,  and  could  not  therefore  be  purchased  through 
brokers,  like  stock  and  other  shares  in  public  com- 
panies, but  were  generally  disposed  of  by  private  ar- 
rangement between  the  parties. 

Mr.  Kinderdey  and  Mr.  Younge^  for  the  Plaintiffs,  con- 
tended that  these  were  general  legacies,  and  that  their 
value  ought  to  be  raised  out  of  the  general  personal 
estate.  They  urged  that  the  Court  at  all  times  inclined 
towards  the  construction  that  legacies  were  general 
and  not  specific.  That  legacies  of  public  funds.  Bank  or 
South  Sea  stock,  or  South  Sea  annuities  were  never 
held  specific,  although  the  testator  happened  to  possess 
such  funds,  stock,  or  annuities  at  the  time  of  making 
his  will.  That  it  required  something  to  identify  the 
particular  stock  held  by  the  testator  at  the  time  to  make 
it  specific,  as  the  words,  ^^  my  stock,''  or  '^  the  stock  I 

now 
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1840.        now  possess,"  and  this  was  wholly  wanting  in  the  pre- 

^t^*^^"*^^     sent  case;  they  cited  Simmons  v.  VaUance{a)9  Bronsdcn 

V.  V.  Winter  (6),  Jnnes  v.  Johnson  (c),  note  to  Hinton  ▼. 

Addison.      p;„^^  ^^j^  ^^j  jg^^^  ^^  j,^^^  ^^j 

Mr.  Pembertonj  Mr.  Sergeant  Tayburdj  and  Mr.  Aiom 
for  the  principal  Defendants,  contended  that  the  legacies 
were  specific  and  had  been  adeemed  by  the  sale.  That 
there  was  no  general  rule  which  made  all  bequests  of 
stock  general  legacies,  but  that  all  such  cases  depended 
on  the  .intention  of  the  testator  to  be  collected  from  the 
will.  That  here  beyond  doubt  the  testator  contemplated 
leaving  the  particular  shares  he  possessed  at  the  time, 
or  why  dispose  of  fifteen  and  a  half,  the  exact  number 
which  he  was  then  entitled  to  ? 

Again,  the  shares  savoured  of  the  realty  and  were 
personal  estate  no  farther  than  the  statute  made  them 
so;  they  passed  by  bargain  and  sale,  and  differed 
from  the  public  stocks,  which  could  be  left  to  a  charity, 
while  these  shares  could  not;  that  they  were  in  the 
nature  of  chattels  real,  and  the  bequest  of  them  had  been 
adeemed  by  their  sale  by  the  testator  in  the  same  way  as 
a  bequest  of  a  leasehold  or  of  a  particular  mortgage  or 
of  turnpike  tolls  would  be  adeemed. 

They  cited  Avelyn  v.  JVard{g),  ParroU  v.  Wors/bld{h)f 
Askton  V.  Ashton  (t ),  Paitisofi  v.  Pattison  {k\  and  Hcyes 
V.  Hayes.  (/) 

Mr. 

(a)  4  B.  C.  C.  345.  (A)  1  Jac.  ^  W.  594. 

\h)  1  AmbieT^  57.  (i)  3  P.  WUliam,  584.,  and 

(c)  4  Vei.  568.  Forrester^  152. 

(rf)  1  P.  Wmt.  559.,  6th  ed.  (*)  1  MyL  ^  K.  12. 

le)  Q  Y.4r  Col.  268.  (/)  1  Keen,  97. 

ig)  1  Vei,  sen.  420. 
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Mr.  C.  P.  Cooper  and  Mr.  W.  H.  Clarice  for  other 
Defendants. 

The  Master  of  the  Rolls. 

My  present  impression  is,  that  these  are  general  lega- 
cies, and  that  neither  the  expressions  in  the  will  nor  the 
difficulty  in  purchasing  and  selling  the  shares  prevent 
that  construction. 
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The  principal  question,  however,  is  whether  the  con- 
nection of  the  subject  of  the  gift  with  real  estate  is  such 
as  to  make  the  legacies  specific.  I  will  examine  the 
act  of  Parliament,  and  consider  the  point. 


The  Master  of  the  Rolls. 

In  the  gift  the  testator  has  used  no  words  of  descrip- 
tion or  reference,  by  which  it  appears  that  he  meant 
to  give  the  specific  and  particular  shares  which  he  then 
had. 


June  S7. 


Various  arguments  depending  on  the  general  scope 
and  efiect  of  the  will,  were  used  for  the  purpose  of 
shewing  that  the  testator,  in  giving  the  precise  number 
of  shares  which  he  possessed,  must  have  had  those 
shares  in  his  contemplation  and  none  other,  and  conse- 
quently must  have  meant  specific  gifts  of  them;  and 
it  was  insisted  upon  that  these  shares  were  an  interest 
in  the  land,  and  that  although  the  act  declares  them 
to  be  personal  estate,  and  transmissible  as  such^  yet 
still  they  must  be  considered  as  chattels  real,  and  that 
a  legacy  of  an  interest  in  them  must  be  a  specific 
legacy. 

It 
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1840.  It  was  further  argued  that  the  shares  of  this  canal 

^^V"^^     were  so  rarely  brought  to  market,  that  they  could  not 

o.  be  considered  as  transferable  or  purchasable  for  money, 

Addison,      ^^q j  could  not  be  considered  as  gifts  of  particalar  things 

which  the  executors  could  purchase  out  of  the  assets. 

It  iSf  however,  clear  that  the  testator,  if  he  had  meant 
to  give  only  the  shares  which  he  had,  might  have  de- 
signated them  as  '*  hisj" —  that  the  mere  circumstaDce  of 
the  testator  having,  at  the  date  of  his  will,  a  particalar 
property,  of  equal  amount  to  the  bequests  of  the  like 
property  which  he  has  given  without  designating  it  as 
the  same,  is  not  a  ground  upon  which  the  Court  can 
conclude  that  the  legacies  are  specific ;  and  upon  the 
whole  context  of  the  will,  it  does  not  appear  to  me,  that 
the  trusts  on  which  the  legacies  are  given,  afford  su£B- 
dent  evidence  that  the  testator  meant  those  legacies  to 
be  specific. 

There  is  no  description  or  reference  to  shew  that  he 
meant  to  give  the  particular  shares  which  he  had  at  the 
date  of  his  will,  nor  any  trust  from  which  it  can,  as  it 
appears  to  me,  be  concluded,  that  he  must  have  meant 
only  such  shares  as  he  had  at  the  respective  times  of 
making  his  will  and  of  his  death. 

As  to  the  nature  of  the  property,  the  canal  and  lands 
are  vested  in  a  corporation.  The  lands  were  pur- 
chased, and  the  canal  constructed  by  means  of  money 
raised  by  subscriptions.  The  capital  so  raised  is  divided 
into  2600  shares,  which  are  to  be  deemed  personal 
estate,  and  to  be  transmissible  as  such ;  and  the  shares, 
though  not  frequently  sold,  are  nevertheless  occasionally 
bought  and  sold,  and  may  be  bad  for  money,  and  the 
question  is,  whether  the  legacy,  if  it  be  not  otherwise 
specific,  is  made  so  by  reason  of  the  nature  of  this 

property. 
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property.  This,  howeyer,  is  not  the  gift  of  freehold  or 
leasehold  estates,  or  of  a  sum  to  be  paid  out  of  lands,  or 
out  of  the  produce  of  lands,  in  such  a  form  as  to  make 
it  specific  The  testator  had  no  share  in  the  canal  at 
the  time  of  his  death,  though  he  had  the  means  by  which 
the  shares  might  have  been  obtidned;  and  conceiving 
that  the  words  of  his  will  are  not  such  as  to  indicate 
that  he  meant  to  give  the  particular  shares  at  the  date 
of  his  will,  it  is  to  be  considered  what  he  did  give.  He 
intended  his  legatees  to  have  so  many  canal  shares,  but 
not  giving  the  specific  shares  that  he  had,  he  gave 
nothing  which-  was  distinguished  or  severed  from  the 
rest  of  the  testator's  estate,  but  in  eiFect  gave  such  an 
indefinite  sum  of  money  as  would  suffice  to  purchase  so 
many  shares  as  he  had  given,  those  shares  being  any 
such  shares  as  could  be  purchased^  and  not  certain  par* 
ticular  and  defined  shares. 


robjmbon 
Abouon. 


This  bequest  does  not  appear  to  me  to  have  any  of 
the  qualities  of  a  specific  legacy,  and  I  am  therefore  of 
opinion,  that  the  three  bequests  of  canal  shares  which 
are  given  by  this  will,  are  to  be  considered  as  general 
legacies. 


Vol.  II. 


Mm 
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Ju^  4, 5. 8.  ENGLAND  v.  DOWNS. 

If  a  woman  riiHE  question  in  this  cause  was,  whether  a  settle- 
property,  dur-  ment  made  by  Mrs.  Joan  Mason^  since  deceased, 

ing  the  treaty    shortly  before  her  marriage  with  the  Defendant  Mr. 

for  marriace 

represents  to     Broadj  without  his  concurrence,  was  or  not  a  fraud  on 

she  is  so  en- 
titled, that            William  Masoru  by  his  will,  irave  all  hb  real  and 
upon  the  mar-                                    t  •       •  ^         -.-        »^  rrt 
riage  he  will  personal  estate  to  his  widow  Joan  Mason.  The  testator 

Med^Je'  ^*®^  ^°  ^®^^'  leaving  his  widow  and  three  daughters, 
mariti,  and  if  one  of  whom  was  PlainUff  in  this  suit,  surviving  him.  The 
samef reaty  ^idow  proved  the  will,  entered  into  possession,  and  con- 
she  clandes-  tinned  to  carry  on  the  testator's  business  of  victualler. 

tinely  conveys 
away  the  pro- 
perty in  such         By  indentures  of  the  5th  of  August^  1818,  in  con- 
defer  hfs'nm-  sideratiou  of  natural  love   and  affection,    Mrs.  Joan 

rital  right,  Mason 

and  secure  to 

herself  the  separate  use  of  it,  and  the  concealmeDt  continnes  antil  the  mani^^ 
a  fraud  is  thus  practised  on  the  husband,  and  he  is  entitled  to  relief! 

Direct  misrepresentations^  or  wilful  concealment  with  intent  to  deceive  the  bus- 
band,  would  entitle  him  to  such  relief;  and  if  both  the  property  and  the  mode 
of  its  conveyance  pending  the  marriage  treaty,  be  concealed  from  the  intended 
husband,  there  is  still  a  fraud  practised  on  him;  cases  have  however  occurred  in 
which  concealment,  or  rather  the  non-existence  of  communication  to  the  husband, 
has  not  been  held  fraudulent;  and  whether  fraud  is  made  out  must  depend  on  the 
circumstances  of  each  case. 

As  a  conveyance  made  immediately  before  her  marriage  is  primd  facie  good,  it  is 
to  be  impeached  only  by  the  proof  of  fraud. 

In  August  a  widow,  having  a  second  marriage  in  contemplation,  settled  her  pro- 

Eerty  on  herself  for  life,  for  her  separate  use,  with  remainder  to  the  children  of 
er  first  marriage,  and  in  October  following  she  married.  The  settlement  was  pre- 
pared by  her  direction,  without  the  privity  or  assent  "  of  her  then  intended  no»- 
band."  In  a  suit  to  carry  the  settlement  into  execution,  the  second  husband  in- 
sisted on  the  settlement  being  a  fraud  on  his  marital  rights,  but  it  was  not  proved 
that  in  August  he  was  *'  the  intended  husband : "  Held,  that  the  evidence  was  in- 
sufficient to  impeach  the  deed. 

Assignment  of  all  and  every  the  household  goods,  &c.  the  particulars  whereof  were 
stated  to  be  more  fully  set  forth  in  an  inventory  signed  by  the  grantor,  and  annexed 
thereto.  There  was  no  such  inventory :  Held,  nevertheless,  that  the  assignment  wis 
efiectuai,  it  appearing  from  the  answer  of  the  party  resisting  its  validity,  that  the 
particulars  could  be  ascertained. 
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Mason  conveyed  her  freehold  and  leasehold  property  to 
trustees,  upon  trust  as  to  part  near  the  Magdalen 
Chapel,  Bristol^  for  such  uses  as  she,  whether  covert  or 
sole  should  appoint;  and  in  default  for  her  separate  use 
for  life,  with  remainder  to  her  heirs;  and  as  to  the 
other  part  of  the  property  for  her  separate  use  for  life, 
with  remainder  to  her  three  daughters  and  their  chil- 
dren. She  also  assigned  to  trustees,  *'  all  and  every 
the  household  goods,  furniture,  plate,  linen,  china, 
books,  stock  in  trade,  brewing  utensils,  and  all  other 
the  e£Pects  of  her  Joan  Mason^*  the  particulars  whereof 
were  stated  '^  to  be  more  fully  set  forth  and  expressed 
in  an  inventory  thereof  signed  by  the  said  Joan  Mason^  • 
and  thereunto  annexed,"  upon  trust  for  herself  for  her 
separate  use  for  life,  and  after  her  death,  to  sell  the 
household  goods,  &c.,  and  thereout  to  pay  off  a  mort- 
gage on  part  of  the  freehold  property  situate  in  Bath 
Street^  and  to  divide  the  surplus  between  her  three 
daughters. 


Enolamo 

DOWKB. 


There  was  in  fact  no  inventory  of  the  household 
goods,  &c.  signed  by  Mrs.  Joan  Masofij  or  annexed  to 
the  deed.  The  execution  of  the  deed  was  not  accom- 
panied or  followed  by  any  change  or  alteration  in  the 
apparent  ownership  or  possession  of  the  property  com- 
prised in  it ;  and  until  her  second  marriage,  which  after- 
wards took  place,  Mrs.  Mason  acted  as  owner  of  the 
property  in  the  same  manner  as  she  had  previously 
done. 


On  the  26th  of  October^  181 8,  Mrs.  Joan  Mason  mar- 
ried the  Defendant  Mr.  Broody  who  entered  into  the 
receipt  of  the  rents  of  the  freehold  and  leasehold  pro- 
perty comprised  in  the  settlement,  and  took  possession 
of,  and  apparently  dealt  with  the  personal  chattels  as 
his  own;  he  thenceforward  carried  on  the  business  in 

Mm  2  his 
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1840.  his  own  name  unUl  Augtist^  ]8S£,  when  he  sold  the  busi- 
ness, stock,  and  effects  for  8712.,  and  applied  ISOL  part 
thereof  in  satisfaction  of  trade  debts,  and  paid  8002. 
in  discharge  of  the  mortgage  of  the  Bath  Street  pro- 
perty, upon  which  the  title  deeds  of  that  prc^ierty  were 
delivered  over  to  Mr.  Broads 

Mrs.  Joan  Broad  died  in  18SS,  and  this  bill  was  filed 
in  1836,  by  one  of  the  three  daughters  by  her  former 
marriage,  against  Mr.  Broad  and  the  trustees,  for  the 
purpose  of  having  the  trusts  of  the  deed  of  the  5th  of 
August  1818  carried  into  execution  for  their  benefit. 

It  appeared  from  the  statements  in  the  answer,  that 
in  1829,  Mrs.  Broody  without  her  husband's  consent, 
mortgaged,  a  part  of  the  freehold  property,  over 
which  under  the  settlement  she  had  a  power  of  ap- 
pointment, for  160^,  of  which  1502.  being  the  balance 
after  payment  of  costs,  was  given  to  the  Plaindff  by 
Mrs.  Broody  her  mother ;  it  also  appeared  that  in  the 
year  18S1  Mrs.  Broad  sold  the  same  piece  of  land  for 
3642.,  or  thereabouts,  and  thereout  paid  the  mortgage 
for  1602.  and  interest,  and  applied  the  remainder  to  her 
own  private  purposes,  and  principally  in  making  presents 
to  the  Plaintiff  and  her  children.  The  Defendant  Mr. 
Broad,  however,  said  that  he  had  been  macle  a  party  to 
the  conveyance,  but  that  he  had  never  executed  it,  and 
that  it  had  not  been  tendered  to  him. 

• 

Mr.  Broad,  by  his  answer,  insisted  that  the  settle- 
ment had  been  made  pending  the  time  he  was  paying 
his  addresses  to  Mrs.  Masouj  and  wholly  without  his 
concurrence  or  knowledge ;  that  Mrs.  Mason  was  the 
ostensible  owner  of  the  property  on  her  marriage,  and 
that  the  settlement  was  a  fraud  on  his  marital  rights. 

The 
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The  execution  of  the  settlement  was  proved^  by  Mr* 
DavieSj  a  solicitor,  who,  in  cross-examination,  amongst 
other  things  stated,  that  Mrs.  Joan  Mason  having  about 
the  middle  of  1818  stated  that  she  was  about  to  be  mar- 
ried, he  had  advised  a  settlement  to  be  made,  and  that 
it  was  his  strong  belief  that  in  the  course  of  the  pre- 
paration of  the  settlement,  he  advised  the  joining  therein 
of  her  intended  husband,  for  the  purpose  of  barring 
him ;  that  <*  he  did  not  think  the  settlement  had  been 
prepared  or  executed  with  the  privity  or  assent  of  her 
then  intended  husband^  and  that  its  existence  was  not,  to 
his  knowledge,  communicated  to  him  before  the  mar- 
riage. That  in  his  communications  with  Joan  Broody 
she  desired  that  the  said  deed  should  be  prepared  and 
executed  without  the  privity  of  her  then  intended  husr 
land.'' 


1840. 


No  evidence  was  read  by  the  Defendants  at  the  hear- 
ings to  shew  who  was  the  person  described  by  this  wit- 
ness as  ^^  her  then  intended  husband." 


Mr.  C.  P.  Cooper  and  Mr.  Dixon  (in  the  absence  of 
Mr.  Pemberton)  for  the  Plaintiff, 

Assumed  that  at  the  time  of  the  execution  of  the  set- 
tlement, Mr.  Broad  was  paying  his  addresses  to  the 
settlor,  but  they  argued  that  th^re  was  no  proof  of  mis- 
representation or  concealment  up  to  the  time  of  the 
marriage,  and  that  concealment  alone  was  not  sufficient 
to  invalidate  the  deed.  That  it  did  not  appear  that  the 
marriage  took  place  on  the  faith  of  Mrs.  Joan  Mason 
being  the  absolute  owner  of  this  property ;  nor  did  it  ap- 
pear that  the  husband  had  made  any  enquiries  respecting 
it,  and  that  therefore^  there  could  be  no  disappointment 
on  his  part.  That  the  husband  must  have  had  notice  of 
the  settiement  before  or  soon  after  the  marriage,  and  had 

Mm  S  acquiesced 
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acquiesced  in  it  by  paying  off  the  mortgage,  and  per- 
mitting his  wife  to  sell  a  portion  of  the  property.  That 
the  onus  of  proof  lies  on  the  Defendant,  who  had  fiuled 
in  making  out  any  case,  and  had  himself  taken  no  pro- 
ceedings to  set  aside  the  settlement  They  cited  Sf. 
George  v.  Wake  (a),  and  the  cases  there  referred  to. 

Mr.  Kinderdey  and  Mr.  James  BusseU^  for  Mr.  Broadf 
read  no  part  of  their  evidence  shewing  that  Mr. 
Broad  was  the  person. with  whom  Mrs.JiMiii  Ma$m 
contemplated  a  marriage  at  the  date  of  the  settlement ; 
bat  they  argued,  that  the  circumstances  of  the  case 
shewed  clearly  that  a  fraud  was  intended :  that  the  deed 
was  voluntary,  and,  by  her  express  desire,  had  been 
prepared  without  the  privity  of  her  intended  husband, 
while  she  remained  the  ostensible  owner  to  the  day  of 
her  marriage.  They  also  argued  that  Broadj  after  the 
marriage,  had' dealt  witli  the  property  as  his  own;  and 
that,  as  to  the  household  furniture,  &&,  the  deed  was 
void  for  want  of  a  schedule  or  inventory  defining  what 
was  intended  to  pass ;  Weeks  v.  Maillardet.  {b) 

Mr.  Tinney  and  Mr.  Simons  for  trustees ;  Mr.  Spurrier 
and  Mr.  Elderton  for  the  other  claimants ;  and  Mr.  J. 
Taj^lor  for  the  Plaintiff's  husband. 

Mr.  Pemberion,  in  reply,  insisted  that  there  was  no 
evidence  of  any  marriage  being  in  contemplation  be- 
tween Mrs.  Mason  and  Mr.  Broad  at  the  time  of  the 
settlement,  or  even  that  they  were  acquainted;  that 
it  must  be  assumed,  that  marriage  in  general^  was  in  her 
contemplation,  and  not  a  marriage  with  this  particular 
person ;  and  that  the  case  was  like  that  of  Lady  Strath' 
more  v.  Bowes  {c\  where  a  settlement  was  made  by 

Lady 

(0)  1  MyL  ^  K.  610.  (e)  1  Vet.  jun.  SS.,  and  6  B. 

{/>)  14  EaU,  568.  P.  a  427. 
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L>ady  StraiAmore  with  the  concurrence  of  Mr*  Grey,  the  1840. 
then  intended  husband,  and  a  few  days  after  the 
execution  she  determined  to  marry  Mr.  Barnes ;  the 
marriage  took  place  the  following  day,  and  the  settle- 
ment was  held  valid  against  Mr.  BoweSf  for  a  marriage 
with  him  was  not  then  in  contemplation.  That  the 
rule  could  not  apply  to  real  estate,  the  inheritance  of 
which  a  husband  would  not  take  by  marriage,  and  as  to 
which  he  would  only  become  tenant  by  the  curtesy ; 
he  drew  a  distinction  between  courtship  and  engage- 
ment in  cases  of  this  description,  contending  that 
though  a  concealed  settlement  might  be  invalid  pending 
an  engagement,  yet  the  same  result  did  hot  follow  if 
made  pending  courtship. 


7^  Master  of  tie  Rolls.  june  s. 

The  bill  in  this  cause  prays  that  a  settlement,  which 
was  made  for  the  benefit  of  the  Plainti£P  and  her  two 
sisters,  the  Defendants  Jane  Barton  and  Eliza  Davisj 
by  their  late  mother,  Joan  Mason^  who  became  the  wife 
ofjohn  Thiery  Broad^  may  be  carried  into  execution. 

Joan  Mason  was  a  widow  with  three  children,  and, 
under  the  will  of  her  first  husband,  she  was  entitled  to 
some  fireehold  and  leasehold  property,  to  some  furniture, 
and  to  the  stock  in  trade,  with  which  she  carried  on 
business  as  a  victualler. 

Contemplating  a  second  marriage,  she  considered 
that  she. ought  to  make  a  provision  for  her  children  by 
the  first,  and  being  informed  that  a  will  which  she  had 
made,  would  upon  her  marriage  become  ineffectual, 
she  made  a  settlement,  and  thereby  provided  that  a 

• 

portion  of  her  freehold  property  should  be  subjected  to 
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her  own  power  of  appointment,  but  that  subject  to 
power  of  appointment,  that  part  of  her  estate 
whicK  the  power  extended,  together  with  all  the  rest  of 
her  property,  should  be  limited  to  her  own  separate 
for  her  life,  with  remainder  for  her  three  daughters 
the  manner  therein  mentioned. 


in 


In  the  execution  of  this  settlement,  so  far  as  it  made 
provision  for  her  children,  she  was  perfbrmiag  a  moral 
duty :  in  the  circumstances  in  which  she  was  placed  it 
was  clearly  her  duty,  before  she  placed  herself  and  her 
property  in  the  power  of  her  second  husband,  to  secure 
a  provision  for  her  children  by  her  first  husband,  from 
whom  her  property  was  derived ;  but  in  performing  a 
duty  towards  her  children,  she  had  no  right  to  act 
fraudulently  towards  her  second  husband. 

If  a  woman,  entitled  to  property,  enters  into  a  treaty 
for  marriage,  and  during  the  treaty  represents  to  her 
intended  husband  that  she  is  so  entitled,  that  upon  the 
marriage,  he  will  become  entitled  jure  mariti^  and  i( 
during  the  same  treaty,  she  clandestinely  conveys  away 
the  property,  in  such  manner  as  to  defeat  his  marital 
right,  and  secure  to  herself  the  separate  use  of  it,  and 
the  concealment  continues  till  the  marriage  takes  place, 
there  can  be  no  doubt  but  that  a  fraud  is  thus  practised 
on  the  husband,  and  he  is  entitled  to  relief. 


The  equity  which  arises  in  cases  of  this  nature  de- 
pends upon  the  peculiar  circumstances  of  each  case,  as 
bearing  upon  the  question,  whether  the  facts  proved  do 
or  do  not  amount  to  sufficient  evidence  of  fraud  prac- 
tised on  the  husband.  It  is  not  doubted  that  proof  of 
direct  misrepresentations,  or  of  wilful  concealment  with 
intent  to  deceive  the  husband,  would  entitle  him  to 
relief;  but  it  is  said  that  mere  concealment  is  not,  in 

such 
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sacb  a  case^  any  evidence  of  fraud,  and  that  if  a  man  1840. 
without  making  any  enquiry  as  to  a  woman's  affiiirs  and 
property,  thinks  fit  to  marry  her,  he  must  take  her  and 
her  property  as  he  finds  them,  and  has  no  right  to  com- 
plain, if,  in  the  absence  of  any  care  on  his  part,  she  has 
taken  care  of  herself  and  her  children  without  his  know- 
ledge. 

This  proposition,  however,  cannot  be  admitted  as 
stated;  and  clearly  a  woman,  in  such  circumstances, 
can  only  reconcile  all  her  moral  duties  by  making  a 
proper  settlement  on  herself  and  her  children,  with  the 
knowledge  of  her  intended  husband. 

If  both  the  property  and  the  mode  of  its  conveyance^ 
pending  the  marriage  treaty,  were  concealed  from  the 
intended  husband,  as  was  the  case  in  Goddard  v.  SnaWf 
there  is  still  a  fraud  practised  on  the  husband.  The 
non-acquisition  of  property,  of  which  he  had  no  notice, 
is  no  disappointment,  but  still  his  legal  right  to  property 
actually  existing  is  defeated,  and  the  vesting  and  con- 
tinuance of  a  separate  power  in  his  wife  over  property 
which  ought  to  have  been  his,  and  which  is,  without  his 
consent,  made  independent  of  his  control,  is  a  surprise 
upon  him,  and  might,  if  previously  known,  have  induced 
him  to  abstain  from  the  marriage. 

Nevertheless,  cases  have  occurred  in  which  conceal- 
ment, or  rather  the  non-existence  of  communication  to 
the  husband,  has  not  been  held  fraudulent,  and  whether 
fraud  is  made  out  must  depend  on  the  circumstances  of 
each  case,  —  as  an  unmarried  woman  has  a  right  to 
dispose  of  her  property  as  she  pleases,  and  as  a  convey- 
ance made  immediately  before  her  marriage  is  primd 
facie  good,  it  is  to  be  impeached  only  by  the  proof  of 

fraud. 

In 
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1840.  In  the  present  case  the  Plaintiff  alleges  that  no  fraud 

18  proyedy  and  that  any  circumstances  which  tend  to 
create  doubt,  ought  to  have  no  weight,  in  a  case  where 
no  regular  proceeding  has  been  adopted  to  set  aside  the 
settlement. 

The  Defendant  Broad  insists  that  fraud  is  proved ; 
that  during  die  treaty,  and  at  the  time  of  the  marriage, 
Mrs.  Moion  was  in  the  receipt  of  the  rents  of  the  firee- 
hold  and  leasehold  property,  and  in  the  possession  as 
apparent  owner  of  the  personal  chattels ;  that  the  set- 
tlement was  entirely  concealed  from  him  till  after  the 
marriage,  and  that  he  never  acquiesced  in  it. 

The  settlement  was  executed  on  the  5th  of  August, 
1818 :  the  marriage  did  not  take  place  till  the  14th  of 
October  1818,  being  more  than  two  months  afterwards. 

The  settlement  being  proved  by  WiUiam  DavieSf  the 
Defendant  Broad  has  cross-examined  that  witness,  to 
prove  that  when  it  was  prepared,  a  fraud  upon  him  was 
intended;  and  Davies  says  that  TSlrs, Mason  told  him 
she  was  about  to  be  married,  and  instructed  him  to  pre- 
pare the  settlement ;  he  does  not  think  it  was  prepared 
or  executed  with  the  privity  or  assent  of  her  then  in" 
tended  husband ;  its  existence  was  not,  to  the  witness's 
knowledge,  communicated  to  him  (the  then  intended 
husband)  before  the  marriage;  and  that  in  his  com- 
munications with  Mrs.  Broad^  she  desired  that  the  deed 
should  be  prepared  and  executed  without  the  privity  of 
her  then  intended  husband.  It  was  observed  upon 
this  evidence,  that  the  Defendant,  John  Tiiery  Broads 

* 

is  not  sGated  by  the  witness  to  have  been  the  then  in- 
tended husband.  The  observation  is  true,  and  is  the 
more  remarkable,  upon  its  appearing  that  in  one  of  die 
interrogatories  upon  which  this  evidence  is  given,  the 

witness 
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witness  was  distinctly  asked,  ^  Whether  the  settlement        1840. 
was  prepared  or  executed  with  the  knowledgOi  privity,     ^^'^^"^ 
or  assent  of  the  Defendant  John  JTiiery  Broad;  was  its       _  «. 
existence  communicated  to  him  before  the  marriage?" 
The  answer,  without  naming  Broadj  or  speaking  of  the 
knowledge  which  the  intended  husband  might  have^  is, 
that  the  witness  *^  did  not  think  the  deed  was  prepared 
with  the  privity  or  assent  of  her  then  intended  hus- 
band/' 

However  probable  it  may  be  that  John  Thiery  Broad 
was  then  the  intended  husband  of  Mrs.  Mason  —  and  in 
the  opening  of  this  case  the  fact  was  assumed  to  be  so  — 
the  observation  cannot  be  otherwise  than  material.  In 
Lady  Strathmor^s  Case,  on  the  10th  of  January^  when 
the  settlement  was  made,  Mr.  Grey  was  her  intended 
husband,  and  the  settlement  was  made  in  contemplation 
of  a  marriage  with  him;  on  the  17th  of  the  same  month, 
and  only  a  week  after  the  execution  of  the  settlement, 
she  married  Mr.  Bcnoes,  who  complained  of  the  settle 
ment  In  that  case  Lord  Tkurlam  thought,  that  mar- 
riage in  general  was  the  object  of  Lady  Strathmore ; 
and  for  any  thing  to  the  contrary  which  appears  in  the 
evidence  of  DavieSf  such  may  have  been  the  object  of 
Mrs.  Mason  when  this  settlement  was  prepared  and  exe- 
cuted —  the  treaty  with  Broad  may  have  commenced 
subsequently. 

* 

Even  if  Broad  was  the  then  intended  husband,  more 
than  two  months  elapsed  between  the  execution  of  the 
settlement  and  the  time  when  the  marriage  took  place, 
and  proof  of  a  desire  to  conceal  at  the  time  when  the 
settlement  was  executed,  is  not,  of  itself,  proof  that  the 
same  desire  was  continued  and  acted  upon  up  to  the 
time  of  the  marriage.  The  desire  to  conceal  the  settle- 
ment, up  to  the  time  when  it  was  completed,  might 

have 
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18iO.       have  arisen  from  a  desire  to  have  the  business  completed 
Enolano      ^^'^^  ^^  communication  was  made,  from  a  wish  to 
«•  protect  herself  from  importunity  and  against  any  yield- 

ing on  her  own  part.  Before  the  execution  of  the 
settlement,  she  might  fisar  her  power  to  resist  per- 
suasion ;  afterwards  she  might  say  it  is  done^  and  if  at 
all,  you  must  take  me  with  the  settlement  This  is 
mere  hypothesis,  not  warranted  by  any  facts  proved  in 
this  case;  but  the  probability  of  such  a  case  shews  that 
proof  of  concealment  till  the  settlement  was  executed  is 
not  necessarily  proof  of  concealment  up  to  the  time  of 
the  marriage ;  it  is  evident  that  there  might  have  been  a 
full  communication  without  the  knowledge  of  Dames. 

In  another  part  of  his  evidence,  Davies  proves  that 
upon  the  execution  of  the  settlement  there  was  no 
change  or  alteration  in  the  possession  of  the  proper^ 
comprised  therein,  that  Joan  Mason  acted  as  the  owner 
up  to  the  time  of  the  marriage,  and  that  upon  the  mar- 
riage Broad  took  possession,  and  appeared  to  deal  with 
the  personal  chattels  as  his  own,  and  he  carried  on  the 
business,  which  had  previously  been  conducted  by  his 
wife,  in  his  own  name,  and  was  from  the  time  of  the 
marriage  in  the  apparent  absolute  ownership  of  all  the 
goods  and  effects  of  the  prembes. 

This  is  all  the  evidence  adduced  as  to  any  thing  which 
took  place  before  and  up  to  the  time  of  the  marriage; 
and  I  do  not  think  that  it  amounts  to  distinct  proo^  that 
the  settlement  was  executed  during  a  treaty  for  mar- 
riage between  the  Defendant  Broad  and  Joan  Mason^ 
the  mother  of  the  Plaintiff:  or  ih^i  Joan  Mason  desired 

« 

the  preparation  and  execution  of  the  settlement  to  be 
concealed  from  the  Defendant  Broad :  or  that  Broad  was 
ignorant  of  the  settlement  at  the  time  of  the  marriage ; 
all  these  allegations  are,  I  think,  consistent  with  the 

evidence 
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evidence  of  Davies^  but  do  not  appear  to  me  to  be 
proved  by  it. 

The  only  other  evidence  is  that  which  is  read  by  the 
Plaintiff  from  the  answer  of  Broad,  and  thereby  it  ap- 
pears that  from  the  time  of  the  marriage  up  to  Augu^ 
1 8S2,  Broad  carried  on  the  business  of  a  victualler ; 
that  he  then  sold  the  business,  together  with  the  stock 
in  trade  and  effects,  to  a  Mr.  Dames  at  a  valuation,  and 
the  amount  of  the  valuation,  after  deducting  excise  duty, 
was  87l2i  185.  11^:  that  the  sum  of  1072.  75.  8^.  was 
the  value  of  household  goods  and  utensils  purchased  by 
himself  with  his  own  money  after  his  marriage:  that 
162L  11 5.  Id.  was  applied  in  satisfaction  of  trade  debts 
due  when  the  business  was  disposed  of:  that  2001  was 
paid  for  principal  money,  and  22.  Ss.  5d.  for  interest 
due  on  a  mortgage  charged  on  a  part  of  the  freehold 
estate  comprised  in  the  settlement  He  further  says, 
that  the  valuation  comprised  the  good-will  of  the  busi- 
ness, the  stock  of  spirits,  and  some  other  things  tiot 
comprised  in  the  settlement:  and  that  he  always  treated 
the  effects  as  hb  own  absolute  property,  and  disposed  of 
them  accordingly. 

Upon  this  part  of  the  evidence,  it  is  proper  to 
observe,  that  at  the  date  of  the  settlement  the  freehold 
estate  in  Bath  Street^  being  part  of  the  freeholds  com- 
prised in  the  settlement,  was  subject  to  a  mortgage  of 
250/.,  and  that  one  of  the  provisions  of  the  settlement 
was,  that  on  the  sale  of  the  household  goods,  stock  in 
trade,  and  effects,  which  was  intended  to  be  made  on 
the  death  of  Mrs.  Broad^  the  mortgage  on  the  Bath 
Street  estate  was  to  be  paid  out  of  the  proceeds  of  the 
sale.  Mr.  Broad  says  that  50/.,  part  of  the  mortgage 
money,  was  paid  by  Mrs.  Mason  about  a  month  before 
her  marriage ;  200/.  remained  due,  and  by  the  settlement 

was 
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was  charged  od  the  proceeds  of  the  sale  of  the  house- 
hold goods  and  effects.     The  sale  was  made  in  the  Iifi&- 
time  of  Mrs.  Broad,  before  the  time  mentioned  in  the 
deed ;  but  the  payment  of  the  mortgage  out  of  the  pro- 
ceeds i^pears  to  me  to  shew,  that  Mr.  Broad  at  that 
time  knew  of  the  deed,  and  of  that  provision  contained 
in  it,  and  so  far  at  least  acquiesced  in  it.    If  there  had 
been  no  such  deeds,  he  would  have  been  seized  of  the 
freehold  in  right  of  his  wife,  and  the  proceeds  of  the 
sale  of  the  goods  and  effects  would  have  been  absolutely 
hb ;  and  if  he  had  thought  fit  to  pay  off  the  mortgage, 
he  might  have  continued  the  chai|;e  on  the  land  for  his 
own  benefit.    All  that  he  says  is,  that  when  the  mort- 
gage was  paid  off,  the  title  deeds  of  the  estate  were  given 
up  to  him. 


He  further  says,  that  upon  his  marriage  he  entered 
into  the  receipt  of  the  rents  and  profits  of  the  firediold 
and  leasehold  estates  comprised  in  the  settlement,  and 
that  he  paid  the  rents  reserved  on  the  leaseholds,  and 
also  paid  insurances. 


He  further  states  his  belief,  that  in  the  year  18£9,  his 
wife,  Joan  Broody  without  his  consent,  mortgaged  a  part 
of  the  freehold,  namely,  that  part  over  which  the  settle- 
ment gave  her  a  power  of  appointment,  to  Mr.  Sirict" 
land  for  160/.,  of  which  1502^,  being  the  balance  after 
payment  of  costs,  was  given  to  the  Plaintiff  by  Mrs. 
Broody  her  mother,  and  that  in  the  year  1831  Mrs. 
Broad  sold  the  same  piece  of  land  to  Mr.  Bokjf  for  3642^ 
or  thereabouts,  and  thereout  paid  StricklamTs  mortgage 
and  the  interest  thereon,  and  applied  the  remainder, 
after  paying  costs,  to  her  own  private  purposes,  and 
principally  in  making  presents  to  the  Plaintiff  and  her 
other  children.     He  says  that  he  was  made  a  party  to 

the 
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the  conveyance  to  Boiof^  but  that  he  never  executed  \i%        1 S40. 
and  it  was  not  tendered  to  hira. 

As  Mr.  Broad  was  in  possession  of  the  property,  it 
could  not  be  sold,  and  possession  be  delivered  to  a  pur* 
chaser  without  his  knowledge.  If  there  had  been  no 
settlement,  or  if  the  settlement  had  been  fraudulent  and 
void,  Mr.  Broady  in  right  of  his  wife,  would  have  been 
entitled  to  receive  the  rents,  and  the  estate  could  only 
be  sold  by  means  of  the  power  conferred  by  the  settle- 
ment. He  now  says,  that  the  settlement  was  fraudulent 
and  void,  and  yet  in  1831  wef  see  him  acquiescing  in 
this  sale. 

Mrs.  Broad  died  on  the  1 4th  of  Marchy  1888,  and 
this  bill  was  filed  on  the  29th  of  January^  18S6«  The 
Defendant,  Mr.  Broad,  notwithstanding  hb  present 
allegation  of  fraud,  has  never  filed  any  bill  to  be  re- 
lieved from  the  settlement  as  fraudulent,  and  on  the 
whole  case,  considering  that  there  is  no  su£Scieut  proof 
that  a  trea^  of  marriage  was  subsisting  between  the 
Defendant  Mr.Broadj  and  Mrs.  Mason  at  the  time  when 
the  settlement  was  executed : —  that  there  is  no  suffi- 
cient proof  of  concealment  up  to  the  time  of  the  mar- 
riage : — that  if  Mr.  Broad  did  not  know  of  the  settlement 
before  or  at  the  time  of  the  marriag^^  he  certainly  did 
know  of  it  not  long  afterwards,  and  permitted  his  wife 
to  act  against  his  interest  in  execution  of  the  power 
given  to  her  by  the  settlement;  and  never  has  attempted, 
and  does  not  now  attempt,  to  set  it  aside.  I  think  that 
upon  this  bill,  and  upon  the  evidence  before  me,  I  am 
bound  to  give  the  Plaintiff  the  relief  which  she  seeks. 

I  have  understood,  from  the  statement  made  during 
the  hearing,  that  the  evidence  which  has  been  stated  to 
me  is  not  the  whole  evidence  which  has  been  taken  in 

the 
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1 840.  believed  the  Plaintiff  had  left  this  country  and  gone  to 
reside  in  France  permanently,  **  with  the  intention  of 
depriving  the  Defendant  of  his  legal  remedy,  and  of 
avoiding  the  service  of  the  subpoena  and  the  process  of 
this  Court" 

There  was  no  affidavit  Gled  in  opposition. 

Mr.  Pemberton  and  Mr.  Keene^  for  the  motion. 

Mr.  Addisj  contra.  The  witnesses  speak  only  as  to 
their  belief  of  matters  not  within  their  knowledge,  without 
stating  the  facts  on  what  their  belief  1^  founded ;  this  is 
insufficient  evidence.  There  remains  the  simple  fact  of 
the  Plaintiff  having  gone  abroad,  which  is  not  a  suffi- 
cient ground  to  compel  him  to  give  security  for  costs ; 
Holn/  V.  Hitchcock  (a).  White  v.  Greathead.  (b) 

The  Master  of  the  Rolls. 

The  affidavits  are  certainly  on  the  belief  of  the  par- 
ties ;  but  this  is  quite  sufficient  to  call  upon  the  Plaintiff 
to  answer  them.  No  affidavits  have,  however,  been 
produced  on  his  behalf,  and  under  such  circumstances 
the  order  must  be  made. 

(a)  5  Ve».  698.  {b)  \S  Vet.  9. 
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BAINBRIDGE  and  Others  «;.  BURTON.  Feb.  is. 


THIS  bill  was  filed  by  twelve  persons,  on  behalf  of  One  of 
.  «    II      •        ..  .  .  ^  thirty-eight 


themselves  and  all  other  the  proprietors  of  a  news-  proprietors  of 
paper  called  the  Kendal  Mercury^  except  the  sole  De-  »  newspaper 

WAS  &DDOinteQ 

fendant  Burton  ;  and  it  prayed  that  the  Defendant,  one  book-keeper, 

of  the  proprietors,  who  had  been  appointed  the  book-  and  received 

■^     *^  ^  ^  the  monies  of 

keeper  of  the  concern  at  a  salary,  and  kept  the  accounts  the  concern; 

and  received  the  monies  from  1834,  when  the  paper  gied  amiMt 
was  established,  until   18S7,  when  he  was  displaced,  him  for  an 
might  account  for  his  receipts  and  payments,  and  might  \yy  twelve  of 

pay  over  the  balance  and  deliver  up  the  books  and  theproprietors 
'^  "^  ^  .  onbehalf,&c.: 

papers.  Held,  Oiat  the 

remaining 
twenty-five 
The  bill  alleged  ^'  that  the  proprietors  of  the  news-  were  necessary 

paper  were  so  numerous,  and  their  respective  shares  in  P^*^^" 

the  said  newspaper  so  fluctuating,  and  liable  to  so  many 

trusts,^  that  it  was  impossible  to  make  them  all  parties 

to  the  suit." 

The  answer  set  out  the  names  of  twenty-five  per- 
sons, proprietors  in  the  paper,  who  had  not  been  made 
parties,  and  it  denied  the  allegations  above  stated;  it 
also  alleged  that  the  suit  had  been  commenced  without 
the  sanction  of  all  the  proprietors,  and  contrary  to  the 
wishes  of  several  of  them,  and  submitted  *^  that  the  said 
suit  ought  not  to  be  permitted  to  go  on,  unless  all  the 
proprietors  in  the  said  newspaper  were  made  parties 
thereto." 

A  replication  had  been  filed,  but  no  evidence  had 
been  entered  into  by  either  party ;  the  cause  now  came 
on  for  hearing. 

Nn  2  Mr. 
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Bainbeidob 
and  Others 

o. 

BOBTON. 


Mr.  Pemberton  and  Mr.  James  Russell^  for  the  De- 
fendant, objected,  that  the  suit  could  not  proceed  for 
want  of  proper  parties.  That  this  was  not  one  of  those 
cases  where  the  parties  were  so  numerous  that  they  could 
not  be  brought  before  the  Court.  Here  there  were 
thirty-eight  paHners,  of  whom  thirteen  were  already 
before  the  Court,  and  the  other  twenty-five  were  not 
parties.  That  the  Defendant,  being  himself  a  partner, 
there  were  equities  to  settle  between  him  and  his  co- 
partners, which  could  Qot  be  effected  in  their  absence : 
they  cited  Evans  v.  Stokes,  {a) 

Mr.  Kindersleyj  for  the  Plaintiflb,  contra. 

Where  the  persons  interested  are  so  numerous  as  to 
render  it  impracticable  or  very  inconvenient  to  make 
them  all  parties,  the  Court  allows  some  few  to  sue  on 
behalf  of  the  rest ;  Cockbum  v.  TAompsofi  (&},  Gny  v. 
Chaplin  (c),  Mitford's  Tr.  170.  This  is  the  case  here, 
for  by  deaths  and  abatements  the  Plaintiffs  may  for  ever 
be  prevented  bringing  their  cause  to  a  hearing.  The 
object  of  this  bill  is  to  make  a  party  account  for  his  re- 
ceipts, which  is  manifestly  beneficial  to  all  interested : 
Hichens  v.  Congreve  {d) ;  it  differs  from  Evans  v.  Stakes^ 
which  was  to  have  the  affairs  of  a  company  wound  up. 

Mr.  Pemberton^  in  reply. 

The  Master  of  the  Rolls. 

There  are  cases,  where  it  clearly  appears  that  the  suit 
is  for  the  common  benefit  of  all  the  parties,  who  are  very 
numerous,  in  which  the  Court  permits  the  suit  to  be  pro- 
secuted by  some  for  the  benefit  of  all ;  but  looking  at 

the 


(a)  1  Keen^  S4. 


(c)  9S.i  St.  S67. 

(d)  4RUU.S69. 


CASES  IN  CHANCERY. 


541 


the  nature  of  the  case  and  the  questions  between  the 
parties,  I  am  by  no  means  satisfied  that  this  suit  is  for 
the  benefit  of  all  the  parties  interested. 

The  cause  must  therefore  stand  over,  with  liberty  to 
amend  by  adding  parties,  and  the  PlaintiflPs  must  pay 
the  costs  of  the  day. 


1840. 


Bainbridge 
and  Othen 

Vm 

BUETOM. 


Note.— In  Walworth  ▼.  HoU,  15th  January  1841,  the  Lord  Chan- 
cellor expressed  his  determination  to  relax  the  rule  in  cases  now  re- 
quiring all  the  shareholders  in  a  company  to  be  made  parties  to  a 
suit. 


GREGORY  V.  WEST. 


June  15. 


^T^HIS  case  came  on  upon  the  report  of  the  Master, 
"*~  to  whom  it  had  been  referred,  to  take  the  accounts 
of  the  real  and  personal  estate  of  the  testator,  and  to 
ascertain  the  charges  executed  by  James  Fletcher  fVest^ 
on  his  share,  and  to  state  their  priorities. 

James  Ffetcher  West  was  entitled  to  a  reversionary 
interest,  in  part  of  the  real  and  personal  estate  of  the 
testator,  vested  in  trustees  under  the  testator's  will.  It 
appeared  on  the  Master's  report  that,  in  1830,  J.  F. 
West  executed  a  mortgage  thereof  to  the  Plaintiff,  who 
gave  notice  to  the  trustees  of  the  will.  By  his  mar. 
riage  settlement,  dated  in  1831,  «7.  F.  West  conveyed  his 
share  in  the  real  and  personal  estate  to  trustees  upon 
certain  trusts,  as  to  the  real,  and  a  sum  of  3000/.  part 
of  the  personal  estate;  due  notice  was  given  of  this  deed, 
and  it  was  admitted  to  be  the  second  incumbrance. 


The^Master's 
report  had 
been  con- 
firmed, and 
neither  ob- 
jection nor 
exception  had 
been  taken 
thereto.    The 
cause  came  on 
for  further  di- 
rections, when 
the  Court, 
from  the  facts 
stated  in  the 
.  report,  enter- 
taining great 
doubt  as  to 
the  correct* 
ness  of  the 
Master's  find- 
ing, declined 
to  act  upon  it, 
though  It  re- 
fused then  to 
alter  it. 


Nn  3 
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1840.  On  the  4th  of  March  1832,  J.R  West  mortgaged  his 

interests  under  the  will,  and  his  life  interest,  to  which  he 
was  entitled  under  the  settlement  of  1831,  to  Mr»  Hooper. 
Notice  of  this  incumbrance  was  given  to  the  trustees  of 
the  settlement^  but  not  to  the  trustees  of  the  wilL 

• 

On  the  14th  of  July  1832,  J.jP.  West  mortgaged  his 
interest  under  the  will  to  Mr.  Long,  and  notice  of  this 
incumbrance  was  given  to  the  trustees  of  the  willf  oa 
the  18th  of  March  1834.  The  Master  reported  that 
Long  was  the  third  incumbrancer,  and  that  Hooper  was 
the  fourth.  No  objection  was  carried  in,  and  no  ex- 
ceptions were  taken  to  the  report,  and  the  cause  now 
came  on  for  further  directions. 

Mr.  Kinderdey  and  Mr.  Parry  for  the  Plaintiff 

Mr.  Smpkinson  and  Mr.  Paynter  for  Hooper^  argued 
that  from  the  facts  it  appeared,  that  Hooper  was  the  third 
and  not  the  fourth  incumbrancer,  and  they  contended 
that  he  ought  now  to  be  so  declared.  [7%^  Master  ^ 
the  Rolls.  I  am  clear  that,  on  this  occasion,  I  can- 
not change  the  priorities  of  the  parties  as  found  by  the 
Master ;  Long,  finding  the  Master  in  his  favour^  and 
there  being  no  objection  raised,  might  have  thought  it 
unnecessary  to  bring  forward  other  evidence.  AU  that 
can  be  done,  will  be  to  allow  you  to  shew,  from  the 
facts  in  the  report  itself,  that  the  Court  cannot  act  upon 
it,  in  consequence  of  the  finding  being  inconsistent  with 
the  facts.]  As  to  the  real  estate,  notice  does  not  affect 
the  priorities,  Jones  v.  Jones  (a) ;  as  to  the  personalty, 
it  having  been  assigned  to  the  trustees  of  the  marriage 
settlement,  they  became  trustees  of  the  whole  fund,  and 
notice  to  them  was  sufiicient,  at  all  events,  in  respect  of 

the 

(  )  8  Sim,  653.;  and  see  Peacock  v.  Burt^  Code  on  Mortgages^  S9J. 


CASES  IN  CHANCERY. 

the  interest  which  J.  F.  West  took  under  that  settle- 
mentj  the  report  of  the  Master  is  therefore  erroneous, 
and  cannot  be  acted  on. 

Mr.  Pemberton  and  Mr.  Pitman^  cantrd,  for  Long^ 
contended  that  no  objections  having  been  carried  in, 
and  no  exception  taken  to  the  Master's  report,  it  could 
not  now  be  disturbed,  and  that  the  Court  must  adopt 
the  finding.  That  in  Foster  v.  Blackstone  (a),  the  sub- 
ject-matter was  real  estate,  yet  priority  was  held  to  be 
gained  by  notice.  They  argued  also  that  the  notice 
given  by  Hooper  to  the  trustees  of  the  settlement  was 
insuflScient 
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Geeqort 

V, 

West. 


The  Master  of  the  Rolls. 

The  mortgage  to  Hooper  expressly  contains  an  as- 
signment of  the  mortgagor's  interest  under  the  marriage 
settlement,  and  notice  was  given  by  Hooper  to  the  trus- 
tees of  that  settlement :  this  notice  would  be  valid  so 
far  as  these  trustees  were  capable  of  giving  effect  to  the 
mortgage;  though  in  respect  of  the  surplus  it  might 
have  no  validity  whatever.  Lor^  having  no  notice  of 
the  settlement,  gave*  no  notice  to  the  trustees  of  it.  It 
does  not  appear  clear,  what  will  be  the  result  on  a  com- 
plete investigation  of  the  matter,  but  not  being  at  present 
clearly  satisfied  of  the  correctness  of  the  finding  of  the 
Master,  I  shall  abstain  from  making  any  declaration 
as  to  priorities,  further  than  as  regards  the  first  and 
second,  which  are  not  disputed.  The  other  parties 
must  get  rid  of  the  effect  of  the  Master's  finding  in  such 
way  as  they  may  be  advised. 

(a)  1  Afyl.  4-  K,  297.;  3  C/.  4*  Fin.  456. 


Note. — See  Adanu  v.  Claxton^  6  Ve$,  SS5.;  and  Brodie  v.  Barry^ 
\J.8fW.  470. 

'Six  ^ 
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1840.  by  the  57  G.  3.  c.  99.,  though  not  strictly  applicable  to 

Q^^     r  ^^®  present  case  (there  being  here  no  cure  of  souls), 

V.  plainly  shewed  that  the  policy  of  the  law  and  the  le- 

and  Canons  gislature  were  opposed  to  the  assignment  of  proper^ 

of  WiMDsoi.  of  this  description. 

That  this  was  an  office  of  an  ecclesiastical  nature 
having  duties  attached  to  it,  namely,  residence  and 
attendance  in  St.  Georges  Chapel,  and  on  the  nonper- 
formance of  which,  the  income  would  be  forfeited: 
and  as  the  receiver  could  not  perform  these  duties  his 
appointment  would  therefore  be  nugatory.  That  the 
object  of  the  appointment  was  to  add  dignity  to  the 
sovereign  by  the  attendance  of  the  canons  in  the  Royal 
Chapel,  and  that  on  the  same  grounds  of  public  policy 
which  existed  in  Davis  v.  The  Duke  of  Marlborough  (a), 
such  an  office  was  not  assignable;  in  that  case  Lord 
Eldon  said,  that  ^*  a  pension  for  past  services  may  be 
alienated,  but  a  pension  for  the  supporting  the  grantee  in 
the  performance  of  future  duties  is  not  assignable."  In 
the  same  way  half  pay  is  not  assignable,  future  services 
being  contemplated.  In  Cooper  v.  Reilly  {b)  it  was  held 
that  the  salary  of  assistant  parliamentary  counsel  to  the 
treasury  was  not,  on  grounds  of  public  policy,  assign- 
able, and  that  the  Court  would  not  appoint  a  receiver 
of  it.  Alexander  v.  The  Duke  of  Wellington  (c),  was  also 
cited. 

Mr.  Pemberton  and  Mr.  W.  T.  S.  Daniel^  contrdj  con- 
tended, that  it  did  not  appear  whether  this  was  an  eccle- 
siastical appointment  or  not,  but  it  was  confessedly  one 
without  cure  of  souls,  and  considering  the  all^^ed  duties, 

was 

(a)  1  Swan,  79.  (c)  2  Butt.  4*  My.  35. 

ib)  2  Simons,  560,;  and  1  Rutt, 
4*  MyL  560. 
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was  a  mere  sinecure  income,  assignable  like  other  pro- 
perty. That  there  existed  no  rule  of  public  policy,  in- 
dependent of  the  restraining  statutes,  which  prevented  o. 
an  ecclesiastic  from  dealing  with  his  temporalities.  Met-  ^  C  ^° 
calfe  V.  T^e  Archbishop  of  Yarkn  {a)  That  the  case  of  of  Windsoe, 
Cooper  V.  ReiUy  did  not  apply ;  in  that  case  there  was 
no  patent  place,  no  permanent  oiBce,  but  a  right  to 
receive  an  annual  salary  for  certain  duties,  in  default  of 
the  performance  of  which,  no  salary  was  payable;  that 
it  was  manifest  that  such  duties  could  not  be  performed 
by  a  receiver;  and  that  this  must  have  formed  the  ground 
of  the  decision  on  the  motion,  though  in  truth  that  case 
had  never  been  decided  on  the  merits. 

That  even  a  living  with  cure  of  souls  could  be 
sequestered,  and  the  profits  taken  by  a  Creditor;  and 
it  would  be  strange  indeed,  if  an  office  like  this,  with- 
out any  further  duties  than  residence  and  attendance 
at  church,  should  be  exempted  from  the  usual  legal 
remedies. 

That  it  did  not  appear  that  any  forfeiture  would  be 
insisted  on  by  the  other  canons,  and  the  receiver  would 
at  least  be  able  to  receive  the  income  of  25/.  which  was 
payable  on  all  events. 

Mr.  Richards^  in  reply.  A  living  may  be  sequestered ; 
the  profits  are  then  taken  by  operation  of  law  under 
the  superintendence  of  the  bishop,  but  an  assignment  of 
it  is  wholly  void.  The  point  in  this  case  is  not  whether 
the  canonry  can  be  taken  under  a  judgment,  but  whether 
it  is  assignable. 

The 

{a)  6^iiN.324.;  and  1  MyL^Cr.Si7. 
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Grenfell 

The  Dean 
and  Canoni 

of  WlMOSOB. 


7^  Master  of  the  Rolls. 

The  Plaintifisy  being  under  the  necessity  of  filing  this 
bill,  in  consequence  of  the  neglect  of  the  Defendant  to 
pay  either  principal  or  interest  on  the  money  advanced, 
have  obtained  an  order  for  a  receiver.     I  do  not  enter 
into  the  question  whether  the  order  was  opposed  at 
the  time,  for  the  Defendant  had  clearly  a  right  to  pur- 
sue any  course  he  pleased   upon   that  occasion,  and 
supposing  him  to  have  then  thought,  or  to  have  been 
then  advised,  that  this  order  was  proper,  still  it  was 
perfectly  competent  for  him  afterwards,  upon  a  more 
careful  enquiry,  to  bring  under  the  consideration  of 
the  Court  the  question,  whether  the  order  ought  to 
be   sustained.     It  is   now  contended  that   the   order 
should   be  discharged  on  two  grounds;    the   first  is, 
that  it  is  an  order  which  cannot  be  enforced  for  any 
useful  or  profitable  purpose  to  the  Plaintiffs  without  the 
assent  and  concurrence  of  the  Defendant,  Mr.  Musgrave. 
Mr.  MusgravCi  being  a  canon  of  Windsor,  has,  it,  is  said, 
a  duty  to  perform,  that  is,  he  is  to  reside  twenty-one  days 
within  the  precincts  of  the  castle  of  JVtndsor,  and  during 
that  time  he  is  to  attend  divine  service,  and  if  he  does  not, 
the  aliquot  share  or  part  of  the  general  revenues  of  the 
coi*poration  which  he  would  otherwise  be  entitled  to,  is 
to  be  reduced  to  a  certain  small  sum.     He  therefore 
says,  ^*  If  I  do  not  choose  to  attend  during  that  time,  the 
small  sum  only,  and  not  the  larger  sum,  will  have  to  be 
received,  and  therefore  the  Plaintiffs  and  the  receiver 
will  be  unable  to  receive  the  income  for  the  purpose  of 
applying  it  in  diminution  or  in  exoneration  of  my  debt" 
It  cannot  be  supposed  that  Mr.  Musgrave  will  be  so  un- 
wise, as,  rather  than  give  the  Plaintifis  the  benefit  of 
that  which  they  are  clearly  entitled  to,  wholly  to  neglect 
to  perform  the  duty  which  entitles  him  to  the  receipt  of 
this  income,  and  thus  leave  the  debt  standing,  and  the 

interest 
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interest  accumulating  8pon  it.     I  cannot  presume  thai        1840. 
any  such  degree  of  absurdity  will  mark  his  future  con-     q^j^j^ 

duct*  «• 

Tiie  Dean 
and  Canont 

In  the  next  place  it  is  said  that  he  has  no  right  to  oi  WiNDsoa, 
assign  this  canonry,  because  the  share  of  the  revenues  . 
was  given  to  him  in  consideration  of  certain  future  duties 
to  be  performed*  Now  if  it  had  been  made  out  that  the 
duty  to  be  performed  by  him  was  a  public  duty,  or  in 
any  way  connected  with  the  public  service,  I  should 
have  thought  it  right  to  attend  very  seriously  to  that  ar- 
gument, because  there  are  various  cases  in  which  public 
duties  are  concerned,  in  which  it  may  be  against  public 
policy,  that  the  income  arising  for  the  performance  of 
those  duties  should  be  assigned;  and  for  this  simple 
reason,  because  the  public  is  interested,  not  only  in  the 
performance  from  time  to  time  of  the  duties,  but  also 
in  the  fit  state  of  preparation  of  the  party  having  to 
perform  them.  Such  is  the  reason  in  the  cases  of  half- 
pay  where  there  is  a  sort  of  retainer,  and  where  the 
payments  which  are  made  to  officers,  from  time  to 
time,  are  the  means  by  which  they,  being  liable  to  be 
called  into  public  service,  are  enabled  to  keep  them- 
selves in  a  state  of  preparation  for  performing  their 
duties.  If,  therefore,  they  were  permitted  to  deprive 
themselves  of  their  half-pay,  they  might  be  rendered 
unable  promptly  to  enter  upon  their  duties  when  called 
upon,  and  the  public  service  would  be  thereby  greatly 
injured.  So  also,  where  a  pension  or  remuneration  is 
given  for  a  purpose  which  tends  less  directly  to  the  public 
benefit,  as  for  instance  was  the  case  in  Davis  v.  TTie  Duke 
of  Marlborough  ;  there  the  pension  was  given  to  the  Duke 
of  Marlborough  as.  a  memento  of  the  gratitude  of  the 
nation,  and  as  a  reward  for  his  distinguished  public 
services;  and  it  was  there  the  intention  of  the  legis- 
lature that  it  should  be  kept  in  mind  that  it  was  for 

those 
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1840.       those  great  services  it  was  gifen.     In  that  case  the 
Z*^^^^^     pension  was  held  inalienable,  because  it  was  considered 
V.  that  one  of  the  objects  of  giving  the  pension,  namely, 

and  Cai^B    ^^^  having  a  perpetual  memorial  of  national  gratitude 
ofWncDsoB,    for  public  services  would  be  entirely  lost;  and  so  in 
.  the  course  of  that  case  Lord  Eldon  said,  in  the  way 
of  illustration,  and  in  allusion  to  the  pension  of  a  great 
public,  officer,  that  it  could  not  be  aliened,  because  that 
public  officer  must  not  be  allowed  to  fall  into  such  a 
situation  as  to  make  it  difficult  for  him,  in  consequence 
of  any  pecuniary  embarrassment,  to  maintain  the  dignity 
of  his  office.     With  respect  to  the  case  of  Cooper  and 
Reilbfy  some  doubts  have  been  expressed  as  to  the  pro- 
priety of  the  decision  on  the  motion  for  a  receiver;  but 
the  question  was,  whether  the  salary  was  assignable  on 
grounds  of  public  policy,  and  that  depended  on  the  na- 
ture of  the  duty  and  the  interest  of  the  public  to  secnre 
the  payment  of  the  salary  to  the  person  by  whom  the 
duty  was  to  be  performed.     If  in  this  case  the  residence 
in-  Windsor  Castle,  and  the  attendance  on  divine  service 
had  been  stated  in  the  answer,  or  in  any  way  shown  to 
be  for  the  benefit  of  the  public,  or  for  the  maintenance 
of  the  dignity  of  the  Sovereign  for  the  benefit  of  the 
public,  I  should  have  thought  the  case  worthy  of  a  very 
different  consideration.    But  from  all  which  is  stated  in 
this  answer  that  is  not  the  case ;  it  is  a  service  to  be 
performed  for  the  benefit  of  the  party  himself;  and, 
therefore,  upon  the  case  as  it  now  stands  upon  this 
answer,  and  without  saying  there  may  not  be  other 
facts  which  may  be  material  to  be  ultimately  considered, 
it  appears  to  me  that  the  security  of  the  Plaintiff^  i^ 
valid,   and  I  must  therefore   refuse  the  motion  with 
costs. 


Note.  —  In  Butdter  v.  Muigrave,  being  an  auction  by  another 
mortgagee,  the  Court  of  Common  PleaSi  on  the  25cl  June  \M0, 

decided 
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decided  that  an  action  of  ejectment  would  not  lie  for  the  canonry  1840. 

in  question,  it  being  a  mere  office,  of  which  the  iheriff  could  not  v^^y^^ 

gi?e  possession ;  and  that  ejectment  did  not  lie  for  the  residentiary  Ghknfell 

house  in  which  the  canon  resided,  as  it  appeared  vested  in  the  cor-  ^' 

poiation,  and  not  in  the  canon.  dC  ^o^a 

of  Windsor. 


CARTER  V.  BENTALL.  ^^Sf  *.  s. 

June  S7* 


THIS  cause  was  instituted  for  the  purpose  of  carrying  A  testator 
1  n    1         .11       /*  rwiw  gave  the  in- 

into  execution  the  trusts  of  the  wills  of  Thomas  come  of  his 

Mendham  and  of  his  daughter  Sybilla  Carter ;  and  the  P«"o[>a^» 

^  •^  '        ^  and  the  rents 

question  arising  upon  the  construction  of  the  will  of  of  his  real 
TTiomas    Mendhannj   was    whether    certain    limitations  dJjj!htcrfor 

therein  contained  were  void  for  remoteness.  life,  for  her 

separate  use, 
and  after  her 

At  the  date  of  his  will  the  testator  had  a  wife,  EUza-  decease  and 

the  decease  of 
bethj  and  a  daughter  Sybilla.  his  wife,  he 

gave  the  re- 
sidue of  his 
By  his  will,  dated  the  2Sd  of  March  1810,  the  testator  real  and  per- 

gave  the  dividends  of  his  long  annuities  to  his  wife  for  ^^^^^  ^ 

life,  and  an  annuity  to  his  godson  for  life;  and  he  *^gave  tnist  to  sell 

and  bequeathed  to  his  daughter,  Sybilla  Mendham,  all  ^^  produce 

the  interest,  dividends,  income,  and  produce  of  his  whole  "i?f^^  *"^*' 

personal  estate  undisposed  of  by  his  will,  and  the  rents,  ter,  equally, 

issues,  to  be  paid  at 
^  twenty-one; 
and  if  only  one  cAiM,tben  to  such  one  child;  and  he  directed  the  trustees  to  apply 
the  interest  in  the  maintenance  and  education  of  such  issue;  **  and  in  default  of 
tiiek  issue**  he  gave  such  moiety  of  the  residue  between  his  nephews  and  nieces 
living  at  the  death  of  his  daughter.  And  he  gave  and  devised  the  other  moiety  of 
the  residue  of  his  estate  at  the  decease  of  his  wife  and  his  daughter  without  issue,  to 
the  same  trustees,  to  permit  his  godson  to  receive  the  income  for  life^  and  after  his 
decease  to  certain  charities :  Held,  that  '*  issue**  in  the  first  clause  was  to  be  con- 
strued '^children;'*  but  in  the  second  clause  in  its  ordinary  unrestricted  sense; 
and  that  consequently  the  gift  over  of  the  first  moiety,  upon  the  death 'of  the 
daughter  without  issue  was  good,  but  was  too  remote  as  to  tne  second. 

Tne  word  *'  issue**  in  a  will,  held  on  the  context  to  have  tv/o  different  meanings 
as  to  two  moieties  of  a  devised  estate. 
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issues,  and  profits  of  his  real  and  leasehold  estates  what- 
soever and  wheresoever,  and  of  what  nature  or  kind 
soever,  for  and  during  the  term  of  her  natural  life,  for 
her  sole  and  separate  use  and  benefit,"  and  after  direct- 
ing his  India  bonds  and  Exchequer  bills  to  be  sold  and 
invested,  and  the  interest  to  be  paid  to  his  daughter  for 
life,  and  after  her  decease  to  go  along  with  the  residue; 
the  testator,  after  the  decease  of  his  wife  and  daughter 
Sybilla^  gave,  devised,  and  bequeathed  the  residue  of  hb 
real  and  personal  estate  to  trustees,  and  their  heirs, 
executors,  administrators,  and  assigns,  upon  trust  to  sell 
and  invest  the  produce.   The  testator  then  proceeded  as 
follows :  —  *'  And  upon  this  further  trust,  to  transfer  and 
pay  one  moiety,  or  half  part  of  the  whole  clear  residue 
of  my  estate,  whether  in  the  public  fiinds  or  on  any 
other  security,  to  the  issue  of  my  said  daughter  Sk^billoj 
if  she  shall  happen  to  marry  and  have  any  such,  equally 
between  them,  share  and  share  alike,  and  to  be  paid 
and  transferred  to  him,  her,  or  them  at  their  respective 
age  or  ages  of  twenty-one  years,  and  if  only  one  childf 
then  to  such  one  child  to  and  for  his,  her,  or  their 
respective  advantage  and  benefit.     And   I  order  Bud 
direct  my  said  trustees,  &c.,  to  lay  out  the  dividends,  in- 
terest, and  profits  thereof  in  the  mean  time  in  the  main- 
tenance and  education  of  such  issue,  and  the  overplus  (if 
any)  to  be  in  like  manner  laid  out  in  the  public  fiinds  for 
their  use  and  benefit  as  aforesaid.     And  I  do  fiirther 
direct  my  said  trustees,  &c.  to  transfer  and  pay  the  same 
to  him,  her,  or  them  accordingly.  And  in  debult  of  sncb 
issue  I  give,  devise,  and  bequeath  the  said  moiety,  or 
half  part  of  the  residue  of  my  estate,  unto  and  amongst 
all  my  nephews  and  nieces  who  shall  be  living  at  the 
time  of  the  decease  of  my  said  daughter^  in  the  shares 
following,**  which  he  thereupon  stated ;  "  and  as  to  the 
other  moiety  or  half  part  of  the  said  residue  of  my 
estate  after  the  decease  of  my  wife  and  my  daughter 
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S^billa  without  issue/'  the  testator  gave  the  same  to  his 
trustees  in  trust  to  permit  Thomas  Newson  Mendham  to 
receive  the  interest  for  life,  and  after  his  decease  he 
gave  it  to  Barthclomeofs  Hospital,  St.  Thoma^s  Hospital, 
the  Society  of  the  Sons  of  the  Clergy  at  Ipswich,  and  the 
Haberdashers'  Company,  to  enable  them  to  relieve  and 
assist  their  patients,  aged  and  infirm  and  decayed  mem- 
bers, and  impotent  persons,  in  their  several  and  respec- 
tive departments. 
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The  testator's  wife  died  in  her  husband's  lifetime, 
and  the  testator  died  in  1812:  his  daughter  Sybilla, 
who  was  his  heiress  at  law  and  sole  next  of  kin,  proved 
the  will,  and  in  1813  suffered  a  recovery  of  a  moiety 
of  the  hereditaments,  and  declared  the  uses  to  herself 
in  fee* 

She  married  Mr.  Carter  in  1815,  who  died  in  her 
lifetime,  and  she  died  in  18S5  without  having  had  any 
child.  The  Plaintiffs  were  parties  claiming  under  her 
wiU. 

Jiomas  Newson  Mendham  died  in  18 17. 


Mr.  Peinberton  and  Mr.  JRoupeU  for  the  Plaintiffs,  as 
to  the  first  moiety,  contended  that  the  gift  over  in  de- 
fault of  issue  of  StfbiUa  was  too  remote ;  that  it  was 
consequently  void  as  to  the  personal  estate,  and  as  to 
the  real  estate  the  effect  would  be  to  give  SybiUa  an 
estate  tail,  in  order  to  let  in  her  issue;  otherwise,  though 
she  had  children,  the  property  would  go  over;  they 
argued  that  this  estate  tail  had  been  barred  by  the  re- 
covery, and  passed  under  the  will  of  SybiUa. 

« 
That  as  to  the  other  moiety,  there  was  no  gift  to  her 

bsue  at  all,  but  the  gift  over  was  upon  her  death  with* 

Vol.  II.  O  o  out 
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out  issue,  whicli  gift^  as  in  the  case  of  the  fbnncr 
moiety,  was  void  for  remoteness,  and  that  the  daughter 
took  an  estate  tail  therein  by  implication*  [7%^  Mas- 
ter of  the  Rolls.  The  gift  over  of  the  first  moietjr 
is  to  the  nephews  living  at  the  death  of  the  dmighUr^ 
That  would  not  limit  the  fidlure  of  issue  to  the  issue 
born  in  the  daughter's  lifetime;  Barlow  v.  Salter*  (a)  A 
gift  to  the  issue,  of  the  second  moiety,  as  children^  cannot 
be  implied ;  Greene  v.  Ward  {b) ;  they  also  cited  Jetam 
V.  Wright,  (c) 


Mr.  6.  Turner  and  Mr.  Hallett,  for  the  representsr 
Uves  of  one  of  the  testator's  nephews,  limited  their 
argument  to  the  first  moiety,  and  contended  tbat&^ 
billa  took  an  estate  for  life  only  with  remainder  to  her 
children,  and  that  the  gift  over  to  the  nephews  and 
nieces,  in  default  of  such  issue^  must  be  interpreted  in 
default  of  such  children^  and  would  therefore  be  valid. 
That  the  strict  force  of  technical  words  might  be  modi- 
fied by  subsequent  expressions,  as  occurred  in  the  ex- 
pression "heirs  male  of  the  body  "  in  GoodtiUe  v.  Her^ 
ring  (£Q,  in  the  words  "  lawful  issue "  in  Cursham  v. 
Neucland  (^),  in  the  words  **  heirs  of  the  body"  in  liarik 
V.  Martin  (g-),  and  "  heirs  of  the  body,"  and  ••  heirs  law- 
fully to  be  begotten,"  in  L&tDe  v.  Davies.  (h)    That  here 
the  testator  had  declared  his  meaning  of  the  word  issoe 
to  be  children,  for  in  the  subsequent  sentence^  he  says, 
"  and  if  only  one  childj  then  to  such  one  cAi/dL"    That 
"  issue,"  therefore,  must  be  construed  **  children,"  and 
that  the  gift  over  in  default  of  children  would  con- 
sequently 


(a)  ltVet.A19. 
{b)  1  Ruit.  262. 
{c)9Btigh{0.S.),l. 
(d)  1  East,  S64. 


(e)  SBing. IT.  C.SB, ;  4lf«r* 
4>  fr«  lOU,  and  ofUh^  145. 
ig)  6  Sim.  266. 
{h)  2  Lord  Raymond,  156L 
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sequently  be  valid;   they  also  cited  Leake  v. Robins        1840. 

son.  (a) 

Mr.  Hodgson  and  Mr.  Spurrier,  for  Barthclofmeafs 
Hospital,  contended,  that  on  the  whole  context  of  the 
will,  the  intention  of  the  testator  appeared  to  be  that 
both  moieties  should  go  to  the  children  of  SyhiUay  or, 
at  all  events,  that  they  should  go  over  at  the  same  time 
to  the  persons  to  take  under  the  ultimate  limitation. 
That  Stfbilla  coi^ld  not  take  an  estate  tail,  because  her 
life  estate  was  a  legal  estate,  and  the  gift  to  her  issue 
was  an  equitable  estate,  and  consequently  the  rule  in 
Shellei/s  Case  would  not  apply,  as  no  uaion  could  take 
place  between  a  legal  estate  for  life  and  an  equitable  re- 
mainder. That  the  construction  would  be  different  as 
to  the  real  and  personal  estate;  and  even  if  SyhiUa  took 
an  estate  tail  in  the  real,  she  would  only  be  entitled  to  an 
estate  for  life  in  the  personal  estate;  Forth  v.  Chap^ 
man.  {b)  That,  as  to  the  first  moiety,  *'  issue  "  meant 
children ;  and  the  gift  over  in  default  of  issue  (meaning 
children)  would  be  valid,  EUis  v.  SeUy  (c),  Gawler  v. 
Cadby  ((/) ;  and  as  to  the  second  moiety,  that  a  gift  to 
the  children  of  the  daughter  must  be  implied,  and  it 
must  be  taken  to  have  been  the  intention  of  the  testator 
that  it  should  go  over  at  the  same  time  as  the  first 
moiety;  they  argued  also  that  the  word  '*  issue"  could 
not  have  two  different  senses  in  different  parts  of  the 
same  will;  Goodright  v.  Dunham {e)\  they  also  cited 
Porter  v.  Bradley  {g\  Gamer  v.  Grosoenor{h)y  Trickey 
v.   Trickey  (i),  EUicotnbe  v.   Gompertz{k\  Keoem   v. 

WiXliams^ 


(a)  S  Mer.  363. 
(&)  1  p.  WfM.  ^tz. 
(c)  7  Sim.  352. 
(<0  Jacob,  546. 
{e}  1  Dougfoi,  2SU 


(g)  5TermE.145. 
{h)  S  Mad.  337. 
(t)  sMsfL^K.Seo. 
(Q  3  if^4>CV.  187. 
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1840.        fmiam{a%   Wilkinson  ▼.  South  {h)y  Pinbunf  t.  El- 
qJ[^^    *''»  W>  P^i^  V.  Slratton.  (rf) 

Bbntaix.        j^^  ^^^g  ^^ J  j^^  j^  j^^^^^^  j.^^  ^^  7»oiiiflj'5  Hot- 
piiaL 

Mr.  Tiitn^  and  Mr.  MatthemSf  for  the  Sons  of  the 
Clei^,  cited  Sihley  v.  Perry,  {e) 

Mr.  Randall,  for  the  Haberdashers'  Companyi  cited 
Swift  V.  Stw/?.  (g) 

Mr.  Wray,  Mr.  Spence,  Mr.  6.  Busselly  and   Mr. 
Budallf  for  other  parties. 

Mr.  Pembertony  in  reply. 


Jttfttf  97.  7^^  Master  q^^A^  Rolls. 

This  cause  was  instituted  for  the  purpose  of  carrying 
into  execution  the  trusts  of  the  wills  of  Thomas  Mend- 
ham  and  of  his  daughter  SybiUa  Cartas  and  the  question 
reserved,  arising  upon  the  construction  of  the  will  of 
JTiomas  Mendham  is,  whether  certain  limitations  therein 
contained  are  void  for  remoteness. 

At  the  date  of  his  will  the  testator,  TTumas  Mend" 
ham,  had  a  wife  Elizabeth  and  a  daughter  SybiUa.  [His 
Lordship  stated  the  limitation  of  the  first  moiety.] 


The 

(a)  5  Sim.  171.  {i)  Cited  in  Bead  T.  StuU, 

{b)  7  Term  R.  SSS,  S  Aikint,  647. 

(c)  1  P.  fFm.Ses.  {€)  7  Vet.  522. 

(g)  8iS!wi»168. 
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The  clause  thus  stated  is  a  distinct  gift  to  the  issue  1840. 
of  his  daughter,  of  a  moiety  of  the  residuary  estate 
after  the  deaths  of  the  wife  and  daughter;  and  I  am  of 
opinion,  that  the  use  which  the  testator  has  made  of  the 
words  <*  only  one  child,"  and  *'  such  one  child  "  shews 
that  by  the  word  *'  issue  "  in  this  clause  he  meant  *'  chil* 
dren,"  and  that  the  gift  is  of  a  moiety  to  the  children  of 
Sybitta,  and  in  default  of  such  children  to  the  nephews 
and  nieces,  and  consequently  that  the  gift  over  is  good ; 
and  this  construction  appears  to  me  to  be  strengthened 
by  other  expressions  which  are  used  in  the  same  clause* 

4 

The  testator  having  thus  disposed  of  one  moiety,  ex- 
presses himself  as  follows :  —  **  And  as  to  the  other 
moiety  or  half-part  of  the  said  residue  of  my  estate 
(after  the  decease  of  my  said  wife  and  my  daughter^ 
Sybilla^  without  issue)^  I  give  and  devise  the  same  to 
the  same  trustees,  to  permit  and  suffer  Thomas  Nemsom 
Mendham  to  take  and  receive  the  interest  and  dividends 
thereof  for  his  life,  in  lieu  of  the  dividends  before  given 
to  him;"  and  after  his  decease  to  certain  charities 
therein  named. 

This  last  moiety  being  given  after  the  decease  of 
SyhiUa  without  issue,  the  gift  over,  primd  Jacie,  is  too 
remote ;  and  the  question  is,  whether  there  is  any  thing 
in  this  will  to  prevent  the  adoption  of  that  construction. 
The  testator  was  contemplating  the  time  of  his  daugh- 
ter's death :  upon  that  event,  he  directed  one  moiety  of 
his  residuary  estate  to  be  severed  from  the  other,  and 
he  disposed  of  the  two  moieties  by  distinct  clauses  in 
his  will;  in  one  he  made  a  distinct  gift  to  the  issue  of  his 
daughter,  in  terms  from  which  it  is  to  be  collected,  that 
he  meant  a  gift  to  her  children,  and  in  effect,  makes  a 
gift  over  upon  her  death  without  children ;  in  the  other 
he  makes  no  distinct  gift  to  the  issue  or  the  children  of 

Oo  S  his 
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his  daughter,  hot  makes  a  gift  over  on  the  death  of  his 
daughter  without  issue ;  and  it  is  argued,  that  the  tes- 
tator must  have  intended  a  gift  of.  the  second  moiety  to 
the  children  of  his  daughter,  and  if  that  constraction 
cannot  be  maintained,  still  that  the  gift  over  of  both 
moieties  must  have  been  intended  to  take  efiect  on  the 
same  event,  and  that  the  word  ^  issue'*  most  have 
the  same  meaning  in  both  clauses. 


It  is  certainly  diflBcult  to  suppose  that  the  testator 
can  have  really  meant  that,  which  appears  to  be  the 
legal  import  and  efiect  of  the  words  of  his  will,  or  that 
he  can  have  intended  to  use  the  word  **  issue^**  in  dif- 
ferent senses  in  the  two  clauses ;  but  as  he  has  in  one  case 
made  a  distinct  gift  to  the  issue,  and  in  the  other  he  has 
not,  —  as  in  the  clause  containmg  the  gift  to  issue,  he 
has  in  the  immediate  context,  used  words  which  explaio 
the  word  to  mean  children,  in  the  other  he  has  not,  — 
as  in  the  last  clause  there  is  not,  between  the  death  of 
the  daughter,  and  the  limitation  over,  any  prior  limit- 
ation, upon  the  failure  of  which  the  limitation  over  is  to 
take  effect,  it  appears  to  me,  that  I  cannot  upon  aoy 
safe  principles  imply  the  gift  to  issue  or  children  where 
it  h  omitted,  or  give  to  the  word  **  issue,"  without  an 
explanatory  context,  or  any  reference  to  a  prior  limit* 
ation,  the  same  effect  as  is  or  might  be  given  to  it  when 
accompanied  by  an  explanatory  context,  or  preceded 
by  a  prior  limitation,  the  objects  of  which  might  qoalify 
its  general  meaning. 


The  word  "  issue"  may,  and  does  oflen  mean 
children,  and  more  than  children.  The  testator  in  one 
place  accompanies  the  use  of  the  word  by  expressions, 
which  signify  that  6n  that  occasion  he  means  children 
only;  but  it  does  not  follow,  that  in  another  place  where 
the  word  is  not  accompanied  by  such  expressions,  the 

same 
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same  limited  meaning  is  intended ;  and  in  this  clause^ 
and  with  reference  to  this  half  of  the  residue,  there  is 
no  prior  limitation  in  favour  of  particular  objects,  be- 
yond whom  the  meaning  of  the  word  might  be  held  not 
properly  to  extend. 


559 
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And  on  the  whole  I  think  that  the  gift  over  in  the 
second  clause  is  too  remote,  and  cannot  take  effect  as  to 
any  part;  if  it  were  good  as  to  the  purely  personal 
property,  it  could  not  in  favour  of  the  charities  be  good 
as  to  the  real  estate  or  chattels  real. 


The  SOCIETY  for  the  ILLUSTRATION  of  PR  AC-      ^^^^ '  • 
TICAL  KNOWLEDGE  v.  ABBOTT  and  Others. 


nnms  suit  was  instituted  in  the  name  of  the  Society  Four  projeoi 

-■-    for  the  Illustration  and  Encouragement  of  Prac-  |^c"compan*^^ 

tical  Science  (an  incorporated  company)  against  P.  H.  obtained  a 

Abbott,  J.  S.  Brickwood,  J.  Skaw,  and  Anne  C  Watson  which  they 

the  widow  and  personal  representative  oi  Ralph  Watson.  *"^  all  per- 

*  Bons  who 

might  become 

The  bill  in  effect  stated,   that  previous   to  1832,  subscribers, 

^^  r  »  Yiev^  mcor- 

Albotty  Brickwoodj  ShaWf  and  Watson  (deceased)  pro-  porated.  The 

jected  dg^,3,gd  j^ 

be  20,000/.}  which  was  to  be  divided  into  400  shares.  Before  any  other  subscribers 
bad  joined,  the  four  projectors,  of  common  assent,  divided  the  40o  shares  amongst 
tbemselTes,  accounting  to  the  corporation  (as  was  alleged)  for  1 2,ooo/.  and  not 
80,000/.    They  afterwards  disposea  of  the  shares.     A  bill  being  subsequently  filed 

5'  the  corporation  against  the  projectors,  impeaching  the  transaction,  and  to  compel 
em  to  pay  the  full  consideration :  —  Held,  that  though  at  the  time  they  were  the 
only  persons  interested  in  the  company,  yet  it  was  not  competent  for  them  to  take 
the  shares  without  paying  the  full  consideration. 

On  a  bill  by  an  incorporated  company  against  the  four  projectors  of  it,  to  compel 
them  to  account  to  the  company  for  the  vfdue  of  shares  which  they  had  appropriated 
to  themselves,  without,  as  was  alleged,  having  paid  the  full  consideration :  Held, 
that  the  individual  shareholders  need  not  be  made  parties; 

'  Distinction  between  a  corporation  and  the  aggregate  of  the  members  forming 
luch  corporation. 

Oo  4 
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1840.  jected  the  formation  of  a  'company  for  the  public  ex* 

^^^^^  hibition  of  a  collection  of  scientific  works  and  spedmens 

of  of  new  inventions  and  improvementsy  and  they  agreed 

Kxo^j^Q  to  enter  into  partnership  for  that  purpose,  and  to  innte 

V.  other  persons  to  join  them. 

Abbott. 

That,  in  1832,  they  contracted  for  the  lease  of  the 
Adelaide  GaUery^  purchased  models,  &&»  and  shortly 
afterwards  opened  it  for  public  exhibition.    That  shortly 
afterwards,  but  previously  to  1834,  Telfbrd  and  Giles 
agreed  to  become  partners  and  take  some  shares,  if 
they  could  be  secured  from  liability  beyond  the  amoont 
of  their  several  interests  therein ;  and  for  limiting  the 
liability  of  subscribers    to    the  undertaking,   Albottj 
Brickwood,  Skaw^  Watson^  Telford^  and  Giles  obtained 
a  charter  of  incorporation,  dated  the  13th  of  Odcber 
1834,  whereby,  after  reciting  that  these  six  gendemen 
had,  on  behalf  of  themselves  and  others,  humbly  re- 
presented to  his  Majesty  that  they,  together  with  several 
other  persons,  being  desirous  of  forming  a  society  to  be 
called  **  The  Society  for  the  Illustration  and  Encourage- 
ment of  Practical  Science,*'  had  subscribed  consider- 
able sums  of  money,  and  had  erected  a  gallery  for  the 
publication  of  discoveries  and  inventions  in  science  and 
arts,   these  six  gentlemen,  together  with   such  other 
persons  as  had  become,  or  should  at  any  time  thereafter 
become,  subscribers  to  the  capital  or  stock  thereinafter 
mentioned,  were  incorporated  under  the  name  aforesud, 
with  perpetual  succession  and  a  common  seal;  and  it 
was  thereby  declared,  that  the  capital  of  the  society 
should  be  the  sum  of  20,000/.,  divided  into  400  shares 
of  50^.  each;   and  the   charter  provided  for  general 
meetings,  and  declared  that  the  majority  of  proprietors 
present  at  any  such  general  or  special  meeting,  should 
finally  determine  upon  all  resolutions  relating  to  the 

affairs  and  government  of  the  said  society ;  and  it  di- 
rected 
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rected  that  Tefford^  Abbottj  Bnckwood^  Shatv,  Watsoni       1840. 
and  Giles  should  be  the  first  managers  of  the  society ;    ^^^"c^^ 
it  provided  for  the  election  of  future  and  additional  of 

managers;  and  the  councils,  of  not  less  than  three  ^^^^^^^ 
managers,  had  power  to  direct  and  manage  the  «fiairs  v. 

of  the  society,  conformably  to  the  rules  and  bye-laws, 
and  to  enter  into  contracts,  and  execute  assignments,  &c. 
and  do  all,  other  acts  to  which  the  corporate  seal  was 
required  to  be  affixed,  and  generally  to  act  in  the 
management  of  the  society  and  affairs  thereof  <*  which 
said  matters  and  things  should  be  as  binding  upon  the 
said  society  as  if  the  same  were  done  by  the  whole  cor- 
poration/' 

At  the  time  of  granting  the  charter,  Abbott^  Brick* 
woodf  ShaWy  and  Watson  were  the  only  persons  who 
then  held  any  shares  in  the  society;  but  Telford  and 
Giles  had  promised  to  take  five  shares  each  if  the 
charter  was  granted*  That  soon  after  the  granting  of 
the  charter,  Abbott^  Brickwood^  Shaw^  and  Watson  caused 
to  be  prepared  400  shares  of  SOU  each,  amounting  to* 
gether  to  20,000/. ;  and  they  agreed  to  appropriate  the 
whole  number  equally  among  themselves,  and  to  resell 
the  same  or  so  many  thereof  as  they  might  think  proper,, 
for  their  own  private  benefit,  charging  themselves 
with  the  whole  capital  of  20,000/.  directed  by  the  said 
charter  to  be  subscribed  by  the  proprietors  of  the  said 
society ;  and  they  further  resolved,  as  four  of  the  ma- 
nagers of  the  said  society  appointed  by  the  charter,  to 
adopt,  for  and  on  behalf  of  the  society,  the  purchases  by 
them  previously  made,  and  the  other  proceedings  taken 
in  the  establishment  of  the  gallery  and  exhibition  there- 
inbefore mentioned,  and  to  take  credit  in  account  with 
the  society,  for  the  capital  sum  by  them  alleged  to  have 
been  invested  in  making  such  purchases,  and  in  esta* 
bUshing  such  gallery  or  exhibition,  and  in  procuring  the 

incorporation 
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1840«       incorporadon  of  the  society;  and  they  resolved  to  re- 

T^Sodetv    P'^^^^  ^®  capital  sum,  so  by  them  all^;ed  to  have  been 

of  invested,  as  amounting  to  16»000iL;  and  they  paid  and 

l^owuDGs    deposited  the  sum  of  4fOOOLf  and  no  more,  into  the  hands 

«•  of  thebankers  of  the  society,  which  two  sums  of  16»000{. 

and  4000/.  made  together  the  sum  of  20,000t,  the 

capital  or  joint  stock  of  the  society. 

That  from  the  incorporation  of  the   society  until 
February^  1835,  AbbM,  Brickwood,  and  SHaw^  together 
with  Watsofh  down  to  his  death,  managed  all  the  affidrs  of 
the  society  in  a  private  manner,  without  any  interference 
on  the  part  of  Telford  or  GfiZfs,  or  any  other  person. 
That  Telford  died  soon  after  the  charter  of  incorpora- 
tion had  been  granted,  and  soon  SLheTfj&boUfBrieiwood, 
ShaWy  and  Watson  transferred  to  Tel/brd^s  executors  fi^e 
shares  in  the  society  for  250/.,  and  also  transferred  other 
5  shares  to  Giles  for  a  like  sum,  which  two  sums  of 
250/.  they  appropriated  to  their  own  use,  and  they  also 
sold  other  shares  to  other  parties,  so  that  the  whole 
number  of  shares  which  were  sold  before  Febrvary^ 
1835,  was  160,  and  they  appropriated  all  the  money 
received  for  these  shares  to  their  own  use.     That  pre- 
viously to  February^  1835,  Watson  died,  and  his  widoir, 
the  Defendant,  Anne  C  Watson,  was  the  executrix  of  his 
will,  and  that  Abbott,  Brickwood,  and  Shaw  appropriated 
to  themselves  all  Watson^s  shares,  on  account  of  a  debt 
which  they  alleged  to  be  due  to  them  from  him.    That 
in  February,  1835,  Abbott,  Bricha>ood,  and  Shaw  entered 
in  the  books  of  the  society  35  shares  in  Abbotfs  name^ 
5  in  the  name  of  Abbott's  wife,  35  in  Brickwood!s  name^ 
and  5  in  the  name  of  his  wife,  and  20  in  Shavfs  name^ 
and  160  in  the  names  of  different  purchasers,  and  toe 
remaining  140  in  the  joint  names  of  Abbott,  Brickaxm 
and  Shaw. 

m 

Hiat 
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That  the  first  council  of  the  managers  was  held  on       1840.     < 

the  2Sd  of  January  18S5,   at  which  AbhotU  Bricks    ^^HT^f^ 

*;  The  Society 

naoody  Shaw,  and  Giles  were  present,  when  the  seal  of 

of  the  society  was  affixed  to  a  lease,  by  which  the    k^^^^^^ 
Adelaide  GaUery  was  demised  to  the  society  for  ninety  v. 

years  from  Christmas,  18SS,  at  the  rent,  for  the  first  ^"ott. 
year,  of  765/.,  and  for  the  subsequent  years  of  898iL 
That  the  first  general  meeting  of  the  society  was  held 
on  the  18th  oli  February,  1835,  when  Jbbott,  Brickwood, 
Sham,  and  eight  other  proprietors  of  shares  attended ; 
that  Brichoood  Sicted  as  chairman,  and  read  the  charter 
to  the  meeting,  and  then  entered  into  a  statement  of  the 
circumstances  and  prospects  of  the  society,  and  informed 
the  meeting  that  the  full  amount  of  the  capital  of  20,000/. 
directed  by  the  charter  had  been  raised  and  subscribed 
by  the  original  proprietors,  and  that  of  such  capita], 
part,  amounting  to  1 6,0002.,  had  been  invested  in  the 
purchase  of  the  fiirniture,  fixtures,  models,  philosophical 
apparatus,  and  other  efiects,  whereof  an  inventory  was 
then  produced,  and  in  defraying  the  other  necessary  ex- 
penses incident  to  the  first  establishment  of  the  institu* 
tion,  and  in  procuring  the  incorporation  thereof,  and 
that  the  remainder  of  such  capital,  amounting  to  400021, 
was  then  deposited  in  money  in  the  hands  of  the  bankers 
of  the  society.  That  the  meeting  placed  implicit  con- 
fidence upon  the  honour  and  integrity  o{  Brickwood  and 
his  coadjutors,  and  did  in  &ct  believe  that  the  bondjlde 
cost  of  establishing  the  society  and  furnishing  the 
gallery  was  16,000Z. ;  and  that  upon  the  faith  of  such 
representations,  the  members  of  the  society,  at  the  first 
general  meeting,  passed  a  resolution,  declaring  their 
approbation  of  the  statement  made  to  them  by  Brick* 
wood.  That  at  this  first  meeting,  seven  additional 
managers  were  appointed,  who  occasionally  attended  the 
meetings  of  the  council,  but  the  three  first  named  De- 
fendants 
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1840.       fendants  took  the  chief  part  in  the  nunageine&t  of  tibe 

J!;;*'^^    coQoern. 
The  Societr 
of 

Kn'o^^o^        That  from  18S5  to  18S8  the  afiUrs  of  the  sociely 
9.  appeared  to  be  in  a  flourishing  condidoD,   and  con- 

siderable dividends  were  declared^  but  that  in  the 
latter  part  of  1838  it  was  discovered  that  the  wbide 
profits  of  the  society  had  been  exhausted  in  makiog 
former  dividends,  without  providing  for   current  ex- 
penses, and  that  the  reserved  capital  of  40OO2i  deposited 
in  the  hands  of  the  bankers  had  been   improperly 
resorted  to,  and  was  much  reduced  in  amount ;  and  that 
the  whole  sum  of  money  expended  by  JbbM,  Brid'- 
VModj  ShaWi  and  Waisanj  in  the  purchase  of  fixturesi 
furniture,  instruments,  and  apparatus,  and  otherwise  in 
making    the    aforesaid  gallery,  and   establishing  the 
society,  including  all  allowances  proper  to  be  made  in 
calculating  the  same,  did  not  exceed  the  sum  of  8000il ; 
and  that  at  tlie  respective  times  of  granting  the  charter 
of  incorporation,  and  of  the  first  general  meeting  of  the 
society,  the  entire  value  of  the  furniture,  fixtures,  models, 
philosophical  apparatus,  and  other  effects,  whereof  an 
inventory  was  produced  at  the  first  general  meetings  did 
not  exceed  the  sum  of  8500Z.,  and  that  AhboU,  Bnct- 
wood,  and  Shaxo,  in  representing  the  furniture,  fixtares, 
models,  philosophical  apparatus  and  other  effects,  toge- 
ther with  the  leases  and  adaptation  of  the  premises  and 
establishment  of  the  institution,  as  having  cost  the  full 
amount  of  16,0002L,  were  guilty  of  a  false  and  fraudu- 
lent representation ;  and  that  under  cover  of  such  mis- 
representation, they  had  withheld  and  converted  to  their 
own  use  the  sum  of  8000^  or  upwards,  part  of  the 
capital  of  the  society. 

The  bill  prayed  that  an  account  might  be  taken  of 
the  number  of  shares  in  the  capital  of  the  society,  which, 

after 
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after  the  incorporation  of  the  society,  were  appropriated 
by  or  to  Abbott,  Brickwood,  SiaWf  and  Balph  Watson 
respectively :  and  of  the  amount  of  capital  which,  at  the 
time  of  the  appropriation  of  such  respective  shares  and 
in  consideration  thereof  ought  to  have  been  paid  or 
subscribed  by  the  said  last-named  Defendants  and  Ralph 
Watson  respectively  to  the  funds  of  the  society :  and  of 
all  sums  of  money  paid,  subscribed,  or  otherwise  satis- 
fied to  the  society  by  the  said  last-named  Defend- 
ants and  Balph  Watson  respectively,  in  respect  of  the 
capital  sum  due  from  them  or  any  of  them  upon  their 
respective  shares;  and  that  in  taking  such  accounts, 
credit  might  be  allowed  to  Abbott,  Brictaoood,  and  Shaw 
respectively,  and  to  the  estate  of  Ralph  Watson,  for  all 
sums  of  money  by  them  respectively  properly  advanced 
or  expended  on  behalf  of  the  society  before  the  incor- 
poration thereof;  and  that  it  might  be  declared  that  the 
society  was  not  bound  by  the  resolution  of  the  general 
meeting  in  Februaty  1835 ;  and  that  Abbott,  Brickwood, 
and  Shaw  might  respectively  be  decreed  to  pay  to  the 
Plaintiffs,  what,  upon  taking  such  accounts,  should  be 
found  due  to  the  Plaintiffs  from  the  said  last-named 
Defendants  respectively,  and  that  Mrs.  Watson  might  be 
decreed  to  pay  to  the  Plaintiffs,  out  of  the  personal 
estate  of  Watson,  what,  upon  taking  such  accounts, 
should  be  found  to  be  due  to  the  Plaintiffs  from  the 
estate  of  Watson. 
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To  this  bill  Abbott  and  Shaw  demurred  for  want  of 
equity,  and  also  for  want  of  parties,  on  the  ground  that 
the  wives  of  Abbott  and  Brickwood,  and  the  other  ori- 
ginal shareholders  in  the  bill  mentioned  were  necessary 
parties- 


Mr.  Tinney,  Mr.  BetheU,  Mr.  Walker,  and  Mr.  Hether' 
ington^  in  support  of  the  demurrer.    By  the  arrange- 
ment 
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1840.       ment  complained  oi^  no  injury  was  done  to  the  parties 

The^odetT    ^^^  ^^^  ^^^  redress ;   the  act  now  questioned  was 
of  done  by  all  the  members  of  the  corporation^  who  had 

KMowLEjDoa    ^^°  ^  power  of  dealing  with  the  corporate  property 
V.  as  they  pleased.    The  injury  done  by  themselves  as  in- 

dividuals was  sustained  by  themselves  as  forming  the 
corporation.  Telfbrd  and  Gilet  are  not  allied  to  make 
any  complaint  and  are  not  parties;  besides  this,  the 
act  was  afterwards  confirmed  by  the  council  of  managers 
and  by  the  general  meeting.  Hichens  v.  Congreve  (a) 
differs  mnterially  from  the  present  case;  there  the 
directors  sold  land  to  the  company  at  a  higher  price 
than  they  had  given  for  it|  and  they  were  compelled 
to  account  for  the  di£Perence  between  the  two  sums; 
there,  the  directors  were  trustees  for  their  co-proprie- 
tors: but  in  this  case  they  were  responsible  only  to 
themselves,  and  they  exonerated  themselves  from  any 
liability  which  they  had  subjected  themselves  to ;  the 
parties  interested  in  having  an  account  taken  are  the 
other  shareholders,  and  they  are  not  before  the  Court 
If  the  four  originators  of  the  society  are  accountable^  it 
must  be  on  the  ground  of  mis-representation,  and  not 
on  account  of  the  division  of  the  shares  among  them- 
selves; the  individuals,  therefore,  who  were  deceived,  and 
not  the  corporation,  are  the  proper  parties  to  apply  to 
the  Court  for  relief;  at  all  events,  they  are  necessary 
parties  to  the  suit. 

Mr.  Pembertorij  Mr.  G.  Richards^  and  Mr.  B.  Palmer, 
in  support  of  the  bill. 

The  division  of  the  shares  was  not  an  act  of  the  cor- 
poration, but  an  act  of  the  individual  shareholders.  The 
bill  does  not  impeach  that  division,  but  seeks  to  have 
the  arrangement  completed  by  paying  the  fuU  price» 

AU 
(a)  4  Run.  662.  and  4  Sim.  iSO. 
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All  the  shareholders  are  represented  by  the  corpora-  1840. 

tion,  they  are  all  before  the  Court,  and  therefore  the  rjll^y^^ 

objection  for  want  of  parties,  is  not  valid ;  they  cited  *  ^^acty 

The  Charitable  Corporation  v.  Sutton,  la)  Piacticai. 


The  Master  of  the  Rolls. 

This  bill  alleges,  that  four  persons,  being  at  that  time 
the  managers  and  the  only  members  of  the  corporation, 
purchased  for  themselves  all  the  shares  into  which  the 
property  of  the  corporation  was  to  be  divided,  without 
paying  the  just  price  for  them;  and  the  bill  which  has 
been  filed  by  the  corporation  prays,  in  substance,  that 
an  account  may  be  taken  of  what  they  ought  to  have 
paid,  and  for  payment  of  the  amount  This  I  appre- 
hend to  be  the  substance  of  the  bill,  though  it  is  com- 
plicated in  its  frame.  Whether  fraud  has  or  has  not 
been  practised,  is  not  now  a  matter  for  the  consideration 
of  the  Court,  the  only  question  now  being,  whether  upon 
the  allegations  of  fraud  which  are  contained  in  this  bill, 
the  PlaintifiPs  are  entitled  to  have  an  answer  from  the 
Defendants.  A  great  deal  of  confusion  has  almost  un- 
avoidably arisen  in  the  course  of  the  argument,  by  not 
distinguishing  the  corporation  or  corporate  body  from  the 
individual  persons,  who  at  one  time  seem  to  have  con- 
stituted not  the  corporation,  but  all  the  members  of  the 
corporation,  {b)  Unless  such  a  distinction  be  observed^ 
it  would  be  impossible  to  come  to>  any  thing  like  a 
satisfactory  conclusion  upon  this  occasion.  The  four 
gentlemen  who  have  been  mentioned  seem  to  have 
been  engaged  in  the  meritorious  speculation  of  collect- 
ing together  objects  of  science  for  exhibition.  They 
commenced  it  as  a  private  speculation,  but  after  they 
had  proceeded  for  some  time,  they  were  desirous  of 

associating 

(6)11^1^.400.       (h)8eeSlighy.£r€nfp2r<ninge^C.St9S» 
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associating  with  them  two  other  persons.  These,  how- 
ever, objected  to  come  into  the  concern,  unless  they 
were  exonerated  from  any  liability,  beyond  the  amount 
for  which  they  pledged  themselves,  by  any  subscriptkm 
tbey  might  think  fit  to  make*  As  this  could  only  be 
done  by  a  charter  of  incorporation,  one  was  accordingly 
applied  for  and  obtained,  and  it  was  certainly  granted 
upon  the  supposition  that  a  capital  to  the  amount  of 
20,000/.  was  to  be  raised,  and  that  the  undertaking  was 
to  be  carried  on  for  the  purposes  stated ;  it  was  upon 
this  understanding  that  the]  peculiar  privileges  which 
belong  to  chartered  corporations  were  granted.  Now 
it  is  distinctly  stated  in  this  bill,  that  the  only  persons 
who  were  at  that  time  interested,  were  the  four  persons 
named.  That  being  so,  it  is  alleged  in  Argument,  that  they 
had  the  right  to  do  what  they  pleased  with  respect  to 
that  which  was  to  become  the  property  of  this  corporation, 
that  is,  in  respect  of  these  shares ;  and  that  if,  on  the  one 
hand,  they  had  the  power  of  incurring  responsibility,  they 
had,  on  the  other  hand,  the  power  in  that  way  of  discharg- 
ing themselves  from  it.  I  confess  I  cannot  concur  in 
that  argument.  They  were  then  the  only  members  of 
the  corporation,  and  taking  it  for  the  present,  that 
being  such  only  members,  they  had  a  right  to  do  what 
they  pleased  with  the  property  of  the  corporation,  without 
proceeding  to  the  extent  of  destroying  the  corporation ; 
yet  had  they  a  right  to  act  in  a  manner  totally  incon- 
sistent with  this  charter  of  incorporation,  and  at  the 
same  time  continue  to  act  as  if  the  charter  of  incorpor- 
ation were  valid  —  to  hold  out  to  the  world  that  it  was 
valid,  and  to  sell  shares  upon  that  supposition?  I  appre- 
hend they  were  bound  to  look  to  the  continuance  of  the 
corporation,  and  to  the  conditions  and  terms  on  which  it 
was  originally  founded ;  and  that,  in  continuing  it,  they 
could  not  discharge  themselves  from  the  liability  of  the 
conditions  affecting  the  rights  of  all  who  might  after- 
wards 
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wards  become  members  of  the  corporation.  A  man  with       1 840* 
r^ard  to  his  own  estate  may  act  as  he  pleases;  he   »!lJ^'5C^ 
may,  as  it  has  been  said  in  argument,  take  from  one  of 

pocket  and  put  into  another :  but  that  is  not  the  case    P«*ct'cal 
with  these  persons.     They  were  the  only  managers  «. 

and  the  only  members  of  the  corporation,  and  what  •^■■*^"» 
is  alleged  upon  this  bill  is,  that  they  determined  to 
become  the  owners  of  all  the  shares;  their  right  to 
do  so  is  not  disputed  by  the  Plaintiffs^  but  what  they 
say  is  this,  <<  You  might,  if  you  pleased,  have  become 
the  owners  of  all  the  400  shares,  but  if  the  corporation 
was  to  continne,  then  you  were  bound  to  give  to  the  cor- 
poration the  value  of  those  shares,  or  20,000/.;  but  you 
have  not  done  so."  This  is  the  question  to  be  deter- 
mined in  this  cause.  The  Defendants,  on  their  part,  say 
we  have  laid  out  money  in  the  purchase  of  models,  furni- 
ture, &C. :  in  the  alteration  of  the  premises :  and  in 
carrying  on  the  undertaking,  until  we  had  established 
and  made  it  very  valuable;  our  outlay  and  expenses 
amounted  to  16,000/.,  we  have  added  4000/.,  and  by 
delivering  the  models,  &c  to  the  corporation,  and  by 
paying  the  4000/.,  we  have  become  the  purchasers  of 
400  shares.  If  the  facts  were  so,  it  is  not  disputed  by 
the  Plaintiffs  that  the  transaction  was  right,  but  the  truth 
of  that  allegation  cannot  be  brought  into  discussion  upon 
this  demurrer.  The  Plaintiffs  allege  by  the  bill  that  the 
expenditure  did  not  amount  to  the  16,000/.,  and  if  not, 
the  result  simply  is,  that  the  amount  of  the  expenditure, 
together  with  the  4000/.,  which  was  the  whole  con- 
sideration paid  for  the  400  shares,  was  much  less  than 
their  value.  It  is  distinctly  stated  by  the  bill  that  the 
four  persons  bought  the  whole  400  shares  from  the 
corporation :  —  that  they  as  individual  members  of  the 
corporation  acquired  them,  without,  according  to  the 
allegation  in  this  bill,  having  paid  into  the  corporation 
fund  the  value  of  them. 

Vol.  II.  Pp  This 
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1840.  This  tratisacdon  was  effected  amongst  themselves 

Th   s    '        ^^^y  ^^^^  ^^^^  ^^^  charter  of  incorporation  was  granted, 
of  and  I  do  not  find  any  body  else  acting  on  that  occasion* 

Knowlb^dgb    '^'^^^^  appears  to  be  an  entry  of  the  agreement  in  the 
V.  ledger,  in  which  they  expressly  charge  themselves  with 

the  sum  of  20,000/L,  and  discharge  themselves  by  the 
16,000/.  already  expended  and  the  400011  paid  by  them 
.into  the  bankers  of  the  company.  At  the  first  cooncil, 
held  on  the  2Sd  ofJanuart/y  1835,  and  at  the  first  general 
meeting,  which  took  place  on  the  18th  of  Februaty^  IM6^ 
they  stated  that  they  had  paid  20,000/.  for  the  shares 
in  the  same  way,  viz.  4000/.  in  money  and  16,000/.  in 
expenditure.  The  bill,  however,  allies  that  at  the  time 
that  meeting  took  place,  faith  was  given  to  these  repre- 
sentations ;  they  were  considered  to  be  entirely  truey 
and  every  body,  therefore,  concurred  in  allowing  the 
transaction  to  stand:  that  is,  believing  that  the  fiill 
consideration  for  the  400  shares  had  been  paid,  they 
consented  to  the  matter  proceeding  upon  that  footing; 
but  upon  an  investigation  of  the  accounts  and  of  these 
different  matters,  it  afterwards  appeared  that  the  sum  of 
16,000/.  had  never  been  advanced  in  this  form  at  all; 
that  not  more  than  8000/.  had  been  advanced,  and  the 
other  8000/.  had  never  been  accounted  for  to  the  corpo- 
.  ration  at  all.  The  question  therefore  is,  whether,  upon  a 
bill  containing  these  allegations,  the  Plainti£&  have  not 
a  right  to  an  answer?  Whether  there  was  such  a 
fraud  or  not,  I  have  not  at  present  the  means  of  know- 
ing. I  can  conceive  many  ways  in  which  the  sum  of 
16,000/.  might  have  been  honestly  and  properly  paid 
up,  and  for  any  thing  I  know  to  the  contrary,  that  may 
really  have  been  the  case ;  but  it  does  appear  to  me  on 
the  facts  I  have  stated,  that  these  Defendants  ought  to 
answer  this  bill. 


R 
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It  is  to  be  observed  that  the  transaction  which  is  im- 
peachedi  is  a  transaction  between  these  parties  as  indi- 
vidual managers  on  the  one  hand,  and  the  corporation 
on  the  other ;  and  that  no  transaction  as  between  these 
parties  as  the  owners  of  shares,  and  the  persons  who 
purchased  from  them  is  in  any  way  in  dispute  in  the 
present  bill ;  the  latter  are  not  therefore  necessary  par- 
ties to  the  suit 
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An  appeal  was  presented  to  the  Lord  Chancellor,  but  the  case 
was  afterwards  compromised. 


WHITING  V.  FORCE. 


Junes, 


THE  testator  in  this  cause,   by  his  will,   dated  m  A  testator 
_  -      -         ^  -  . ,  ^  -  .  gave  his  re- 

March   1826,   gave  the  residue  of  his  estate  to  siduaiy  estate 

trustees,  upon  trust  to  invest  the  same,  and  pay  the  in-  |^^^^  Tto^^*^ 
come  to  his  wife  for  her  life ;  and  he  declared  that  it  be  divided 
was  his  will  that  the  estate  should  only  be  divided  ^^'t^^ts' 
among  his  children  on  the  whole  of  them  attaining  the  children  on 
age  of  twenty-one  years,  and  not  before  that  period ;  them  attain- 
and  should  the  whole  of  his  children  attain  the  aire  of  ^^S  twenty- 

,         one  and  not 
twenty-one  years  during  the  lifetime  of  their  mother,  before,  but  the 

then  the  payment  of  their  respective  shares  should  pQrtpon^tiir 
stand  over  until  their  mother's  demise.     He  then  gave  the  death  of 
directions  for  the  maintenance  and  advancement  of  bis  ^qJ  ^^  ^.    ' 

children  rected  main- 
tenance to  be 
allowed  them  in  the  event  of  the  wife's  death  while  the  children  were  under  twenty- 
one  i  there  was  a  gift  over  to  the  children  of  any  child  who  should  die  More  reeemng 
hit  share,  and  the  testator  provided  that  in  case  anjr  of  his  children  should  die  without 
leavine  issue,  his  share  should  go  over  to  the  survivors.  A  child  attained  twenty-one 
after  the  widow's  decease,  but  died  without  issue  before  receiving  her  share :  held, 
that  her  representatives,  and  not  the  surviving  children,  were  entided  to  her  share. 

Pp  2 
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1840.  xshildren  in  the  event  of  the  death  of  his  wife  before  his 
children  attained  the  age  of  twenty-one  years.  And  on 
the  death  of  his  wife,  and  on  the  whole  of  his  children 
attaining  the  age  of  twenty-one  years,  then  he  directed 
his  executors  to  divide,  pay,  transfer,  or  assign  the 
whole  of  his  estate  unto  and  among  his  children  in 
equal  shares.  And  in  case  any  one  of  his  children 
should  die  before  receiving  his  or  their  share^  then  he 
directed  the  same  to  be  paid  to  any  child  or  children 
which  he,  she  or  they  should  leave  behind  them,  so 
that  such  issue  should  receive  their  deceased  parent's 
share;  provided  always,  that  in  case  any  of  his  said 
children  should  die  without  leaxnng  lawful  issue,  then  he 
directed  that  such  parts  or  shares  of  him,  her,  or  them, 
should  go  and  accrue  to  the  survivors  or  the  issue  of 
those  surviving,  and  to  be  equally  divided  amongst  such 
surviving  children,  or  their  issue,  in  the  same  manner 
as  the  share  or  shares  of  those  dying  were  in  his  will 
before  declared  to  be  payable. 

The  testator  died  in  April  1826,  leaving  his  wife 
and  three  children  surviving  him:  the  widow  afterwards 
died,  and  Bosettay  the  youngest  child,  attained  twenty- 
one  in  October  1889,  after  the  widow's. death;  in  De- 
cember 18S9  Bosetta  intermarried  with  Mr.  Beecher,  and 
died  in  January  1840,  without  issue;  her  husband  took 
out  letters  of  administration  to  her  estate. 

« 

Previously  to  her  death,  a  suit  had  been  instituted  by 
the  three  children  of  the  testator  against  the  surviving 
executor,  and  the  fund  had  been  paid  into  Court ;  but 
Bosetta  had  not,  at  her  death,  received  any  part  of  her 
share. 

A  supplemental  bill  having  been  filed  on  her  death, 
the  cause  came  on  for  hearings  and  the  question  wa^ 

whether^ 


CASES  IN  CHANCERY* 

whether,  by  the  death  of  Roseita  without  issue,  before 
payment  of  her  share)  it  went  over  to  the  two  other 
children. 

Mr.  Pemberion  and  Mr.  Bacoth  for  the  Plaintifis,  the 
two  other  children,  cited  Hutcheon  v.  Mannitigton  (a), 
GaskeU  v.  Harman  (i),  1  Boper  on  Legacies^  517. 

Mr.  Kindersley  and  Mr*  Hardy  for  Mr.  Beecher^  Mr. 
Spence  and  Mr.  Wright^  for  the  executor;  and  Mr* 
Craig^  for  a  purchaser,  were  not  called  on  by 

The  Master  of  the  Rolls,  who  said,  it  appears  to  me 
that  the  gift  over  to  the  other  children  does  not  take 
effect  in  this  case. 


57S 
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The  testator  intended,  and  has  distinctly  directed,  his 
estate  to  be  divided  amongst  all  his  children  on  the 
whole  of  them  attaining  twenty-one,  and  not  before  that 
period.  Under  that  direction  the  duty  of  the  trustees 
to  pay,  and  the  right  of  the  legatees  to  receive,  accnied 
at  the  moment  when  the  testator's  youngest  child  at- 
tained twenty-one.  He  then  goes  on  to  say,  that  **  in 
case  any  one  of  his  children  should  die  before  receiving 
his  or  her  share,''  then  it  was  to  go  to  the  children 
which  such  child  should  leave  behind,  and  if  there  should 
be  none,  it  was  to  go  over  to  the  surviving  children  of 
the  testator.  The  word  '^  receive  "  must  be  construed 
with  its  cb-relative  **  pay ;"  and  therefore  the  right  to 
receive  and  the  duty  to  pay  occurred  at  the  very  same 
time;  I  cannot  imagine,  then,  that  it  was  the  intention  of 
the  testator,  if  one  of  his  children  having  become  entitled 
to  receive  a  share  of  this  property  asked  for  payment, 
but  happened  to  die  without  receiving  it,  that  this  acci- 
dent 


{a)  1  Fm.  juD.  566. 


(5)  11  rM.489. 


Pp  8 


574 


1840. 


CASES  IN  CHANCERY* 

dent  was  to  alter  the  deatinadon  of  the  fiind.    I  am  of 
qpinioDi  therefore^  that  the  gift  over  did  not  take  effect 


See  MocaUa  y.  lAndo,  9  Smom,  56. 


June  ^9 


MOORE  V.  ELKINGTON. 


One  decree 
was  taken  in 
sevend  suits. 
An  abatement 
afterwards  oc- 
curred: held 
that  one  bill 
of  revivor  was 
sufficient 


/^NE  decree  was  taken  in  three  suits,  of  Bond  ▼• 
^-^  Frcnad^  Moore  \.  Fraood^  and  Moore\*JbboU(a\ 
after  which  there  was  an  abatement  by  the  death  of 
Bond^  the  Plaintiff  in  the  first,  and  a  Defendant  in  the 
other  suits;  upon  this  one  bill  of  revivor  was  filed 
against  EUcington  his  personal  representative,  praying  a 
revivor  of  the  several  suits ;  it  now  came  on  for  hearing. 


Mr.  Pemberion  and  Mr.  Heathfidd^  for  the  Plainti£ 

Mr*  WiOcockf  contra^  objected  that  there  ought  to  be 
separate  bills  of  revivor  in  the  several  suits,  but 


The  Master  of  the  Rolls  considered  that,  as  there 
was  but  one  decree  in  the  three  suits,  one  bill  of  revivor 
was  sufficient 

(a)  5  Myl  ^  Cr.  45.';  and  2  Keen^  842. 
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The  ATTORNEY-GENERAL  v.  KELL.  june  lo. 

TN  the  year  17429  there  being  no  hospital  in  the  town  A  fund  was 
-■•  of  Lewes,  the  inhabitants  and  the  gentry  of  the  {Sy^'L^ 
neighbourhood    raised    by   subscription   the   sum    of  scription  by 
4212.  lOs.  for  the  purpose  of  establishing  one.     200/.,  sntti  of  Lewes 
part  of  the  sum  so  raised*  was  applied  in  the  purchase  ^°^  j^'  neigh- 

*^  -»  i-x-  r  bourhood,ana 

of  premises,  which,  on  the  1st  of  November  1742,  were  applied  in  the 

convejred  to  twenty-four  trustees,  "  in  trust  that  when  prg^ifg^fof 
any  person  or  persons  should  at  any  time  thereafter  making  apest- 
happen  to  fell  sick  of  the  small-pox  or  any  other  infec-  trusts'were 
tiouB  distemper  within  the  limits  of  the  borough  of  declared  ac- 

»  .  1  .      1     i.i  i*    I  II  /•         .      cordingly.    In 

L^BoeSf  or  withm  the  uberty  of  the  castle  thereof^  or  in  igos  the 

any  of  those  houses  without  the  limits  of  the  borouirh  of  trusteen,  under 
•^  ^         °  a  resolution  of 

Zi€«MV.  aforesaid,  called  the  Spittal  houses,  lying  in  the  theinhabit- 
parish  o(St,Annj  or  in  any  of  the  houses  which  lie  in  nerafmeainir 
the  said  parish  eastward  of  said  Spitial  houses  towards  sold  the  pre- 
the  said  borough,  that  then  the   said  messuage   and  \^j^<^  ^^it  pro- 
premises  should  be  used  and  employed  for  an  hospital  ^^^^  ^p  f^^ 

,  .  commissioneTB 

or  pest-house  to  receive  such   person  so  infected  as  of  lighting 

should  be  nominated  and  appointed  by  the  said  trustees,  f  "^  paving  on 

irr  J  »   the  security  of 

or  the  majority  of  them,  together  with  the  constables  of  the  rates. 
said  borough  for  the  time  being:"  the  remainder  of  the  principal  nor 
money  was  employed  in  converting  the  premises  into  interest  hay- 
a  pest-house,  and  in 'providing  necessary  materials  and  repaid:  Held, 

furniture.  upon  an  in-  ' 

formation  by 
the  Attorney- 

In  1792  the  premises,  being  considered  useless  as  an  ^jg^^^g'^^^ 
hospital,  as  well  as  unsafe,  from  the  neighbourhood  charitable 
which  in  the  course  of  years  had  grown  up  round  it,  ^^^^  ^  breach" 

ceased  of  trust  had 
been  com- 
mitted: — and  that  the  money  ought  now  to  be  repaid  by  the  commissioners  out  of 
the  rates,  though  by  the  act  empowering  the  commissioners  to  raise  money  on  the 
rates  one  twentieth  of  the  principal  was  to  be  paid  off  annually. 

Pp  4 
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184>0«  ceased  to  be  so  applied,  and  the  furniture  which  had 
belonged  to  it  was  sold  by  the  then  constable  of  the 
town,  and  the  premises  were  let  to  the  parish  offices. 

In  1 8O89  under  a  resolution  at  a  general  meeting  of 
the  inhabitants  of  LeweSy  the  property  was  sold  to  the 
parish  of  St.  Ann  for  450/.  and   was  conveyed  by  the 
trustees  to  Turner^  a  trustee  for  the  parish  of  St.  Ann. 
The  purchase-money  was  thereupon  paid  to  the  com* 
missioners  of  lighting,  paving,  and  cleansing  the  town» 
who  under  the  powers  contained  in  a  local  act  of  par- 
liament, executed  a  security  on  the  rates  to  three  per- 
sons as  trustees  for  the  sum  of  450/.,  with  interesL 
Turner,  about  the  same  time,  conveyed  the  premises  to 
the  churchwardens  and  overseers  of  the  parish  for  a 
term  of  1000  years,  and   covenanted  to  convey  the 
inheritance  and  levy  a  fine  thereof  to  them.    By  a  de* 
claration  of  trust  made<  between  the  surviving  trustees 
of  the  first  part,  the  constable  of  Lewes  of  the  second 
part.  Turner  of  the  third  part,  the  mortgagees  of  the 
rates  of  the  fourth  part,  and  the  churchwardens  and 
overseers  of  the  fifth  part;    it  was  declared  that  the 
trustees   of  the  450/.  should  stand  possessed  thereof 
and  of  the  interest,    to  dispose   as  well  of  the  said 
interest  as  principal  money  in  such  manner  as  should 
be  required  by  the  said  trustees  and  constables  for 
the  time  being,   or  a  majority  of  them^  in  purchas- 
ing, erecting,   or   hiring,    and  maintaining  a  proper 
place  of  reception  for  persons  labouring  under  the 
small-pox  or  any  other  infectious  distemper,  as  was 
limited,  expressed,  and  declared  in  the  said  indenture 
of  1st  November  1742,  or  for  such  other  purposes  as  in 
the  judgment  of  the  said  last-mentioned  trustees  and 
constables  for  the  time  being,  or  a  majority  of  them^ 
might  best  contribute  to  guard  against  the  introduction 
or  spreading  of  such  infectious  distemper  within  the  said 

borough 
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borough  and  parts  adjoining.  And,  in  the  mean  time,  1840. 
in  trust  to  indemnify  the  parish  officers  of  &•  Arm^  or 
the  persons  for  the  time  being  possessed  of  the  said  term 
of  1000  years,  from  all  disturbance  in,  or  eviction  from 
the  possession  of  the  said  premises,  and  all  claims  in 
respect  thereof  out  of  the  said  sum,  as  the  said  trustees, 
constables,  and  churchwardens  and  overseers  of  jS^.  Ann 
for  the  time  being  should  direct 

By  the  paving  act  in  question  (46  G«  3.  c.  4S0»  the 
commissioners  were  empowered  to  borrow  not  exceed- 
ing 2100/.  on  the  rates,  and  were  to  pay  interest  on  the 
money,  and  one  twentieth  of  the  principal  yearly.  The 
£rst  payment  of  which  was  to  be  made  at  the  expiration 
of  six  months  from  the  time  of  making  each  mortgage. 

No  part  of  the  450/«  or  the  interest  had  ever  been  paid. 
This  information  was  filed  against  the  clerks  of  the 
commissioners,  the  surviving  trustees  and  the  constables, 
praying  an  account  of  what  was  due  upon  the  mort* 
gage  debt  of  450/.,  and  for  a  declaration  that  the  com- 
missioners were  bound  to  repay  the  same ;  and  if  they 
should  not  admit  assets  sufficient,  then  that  they  might 
be  directed  forthwith  to  take  such  steps  as  by  the  pro- 
visions of  the  act  were  lawful  and  necessary  for  the 
purpose  of  raising  a  sufficient  sum  to  repay  said  mort- 
gage debt  and  interest,  and  for  a  scheme. 

Mr.  Pemberion  and  Mr.  Blunts  in  support  of  the 
information,  contended  that  this  was  an  established 
chari^ ;  that  the  inhabitants  had  no  power  of  destroy- 
ing, or  of  applying,  for  the  benefit  of  the  rate-payers  of 
the  town,  that  which  was  intended  for  persons  afflicted 
with  disease.  That  lapse  of  time  was  no  bar  to  a  charity, 
especially  where,  as  here,  the  parties  had  all  notice  of 
the  trust. 

Mr. 
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1840.  Mr.  Betahan  kit  (he  tnutees. 


»<«  Minn 


Mr.  Kindersky  and  Mr.  ABfrey^  fi>r  the 
contended  that  this  was  not  a  charitable  foondation,  bat 
a  private  and  volnntafy  arrangement  of  the  inhabitants, 
with  which  the  Attorney-General  had  no  right  to  inter- 
fere ;  and  that  the  inhabitants  had,  if  they  chose  to  ezer^ 
cise  it,  the  full  control  and  right  of  varying  the  ap{^- 
cation.  That  the  establishment  having  become  unneces- 
sary, and  there  being  no  funds  to  support  it,  it  would  be 
useless  to  re-establish  it ;  that  the  intention  was  to  benefit 
the;  town,  and  the  hospital  having  for  many  years  prior 
to  1806,  by  reason  of  the  introduction  of  vacdnation 
become  useless,  it  was  a  proper  application  cif^pres  of 
the  fund  to  devote  it  to  cleansing  the  town,  and  by 
increasing  its  salubrity,  prevent  the  introduction  of  in- 
fectious diseases. 

That  the  present  rate-payers  were  not  liable  to  pay 
that  which  ought  to  have  been  borne  by  the  rate-payers 
of  1808,  and  that  the  act  of  parliament  provided  that 
one  twentieth  of  the  principal  money  borrowed  was  to 
be  repaid  every  year.  That  there  was  no  mode  of  en- 
forcing the  security,  except  by  taking  possession  of  the 
present  rates  and  diverting  them  from  the  legitimate 
purpose  for  which  they  were  raised. 

They  also  contended  that  length  of  time  was  a  bar  to 
the  relief. 

Mr.  Pembertonj  in  reply,  referred  to  the  case  of  Ai" 
tornef/'General  v.  B&oill  lately  before  the  Court  (a), 
in  which  the  charity  estates  had  been  purchased  with 
money  raised  by  voluntary  contributions  amongst  the 

parishioners 
(a)  L.  C^  nth  Mardi  1840. 
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paorishioners  of  St.  CHemenfs  Danes^  yet  it  had  been  held        1840* 
that  the  parish  had  no  right  to  divert  the  funds  from 
their  original  destination* 

Tie  Master  of  the  Rolls. 

This  is  an  information  by  the  Attorney-General  pray- 
ing for  relief  in  respect  of  an  establishment  called  a 
charity.  In  1 742  there  was  a  collection  by  voluntary 
subscription,  by  which  means  a  sum  of  450/.  was  raised, 
and  a  house  was  purchased  and  conveyed  to  trustees  for 
the  purposes  stated.  I  can  have  no  doubt  that  a  charity 
was  thereby  established,  and  that  the  trustees  had  no 
right  whatever  to  sell  the  property,  or  to  place  the  pro- 
duce in  the  hands  of  the  commissioners  to  be  applied 
by  them  to  other  purposes. 

In  1792,  it  is  said  that  there  were  no  means  of  apply- 
ing the  premises  according  to  the  intention,  and  that 
there  was  then  no  want  of  any  such  institution,  as  by 
vaccination  cases  of  small-pox  had  disappeared.  It 
would  be  difficult  to  imagine  that  such  was  the  case 
in  1792,  or  that  at  any  time  an  hospital  for  infectious 
diseases  would  become  useless.  It  is  objected  that  the 
establishment  is  not  endowed,  and  that  there  are  there- 
fore no  means  of  supporting  it:  this  is  no  argument 
against  its  being  a  charitable  institution.  Here  are 
means  of  accommodation  offered  to  those  persons  de- 
sirous of  availing  themselves  of  them ;  and  if  any  diffi- 
culty occurs  as  to  tlie  application  of  the  fund  when  re^* 
covered,  a  reference  to  the  Master  might  be  made  to 
approve  of  a  proper  scheme. 

In  1792,  the  trustees  concur  in  devoting  the  house  to 
another  purpose,  and  in  1808  tliey  actually  sell  the 
property  for  450/.,  to  persons  who  are  not  parties  to 
the  information,  namely,  the  parish  of  St»  Ann.    The 

parties 
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1840.  parties  seem  to  have  been  then  desirous  of  applying  the 

^"^^^f^^  purchase-money  in  aid  of  the  funds  for  paving,  &c.,  and 

Attorney-  it  ultimately  found  its  way  into  the  hands  of  the  oom- 

Genebal  missioners. 


Kell 


The  purchasers  conceiving  that  the  title  to  the  pro* 
perty  might  be  impeached,  procured  an  assignment  of 
the  rates  to  certain  persons  for  securing  .the  4502.,  and 
out  of  this  fund  they  were  to  be  indemnified.  This  trans- 
action long  after  took  place ;  it  was  discovered  by  the 
Charity  Commissioners,  and  the  Attorney-General  files 
this  information,  whereby  abandoning  the  charity  lands, 
he  follows  the  purchase-money  in  the  hands  of  the  com- 
missioners of  paving,  and  he  produces  in  evidence 
against  them  (he  very  deed  by  which  they  undertake  out 
of  the  rates  to  repay  the  money. 

It  is  said  that  there  are  no  means  of  enforcing  this 
demand,  because  the  act  of  parliament  directs  monies 
borrowed  to  be  repaid  within  twenty  years. 

I  think,  notwithstanding  this)  that  the  Attomey-Gend- 
ral  is  entitled  to  the  relief  he  asks,  and  that  if  the  hospital 
is  not  wanted,  and  as  it  is  represented,  is  useless,  then 
a  reference  must  be  made  to  the  Master  to  approve  of  a 
scheme  for  the  application  of  the  fund. 

The  amount  of  what  is  due  must  be  ascertained;  as  to 
the  mode  of  raising  it,  if  a  difiiculty  should  occur,  an 
application  to  the  Queen's  Bench  may  possibly  become 
necessary. 

It  must  be  declared  that  this  is  a  charity  trust,  and 
that  the  450/.  and  interest,  with  the  Attorney-General's 
costs,  ought  to  be  raised  out  of  the  rates,  (a) 

(a)  The  cause  stood  over,  in  order  that  some  proposal  might  be 
made  by  the  commissioners  as  to  raising  the  money. 
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T 


BROWN  V.  KEATING.  J^e  la 

HIS  bill  was  filed  against  several  Defendants.  Exceptions  to 

an  answer  for 
insufficiency 

The  introductory  part  of  the  interrogatories  of  the  w>*l  ^^^  f»" 
bill  called  upon  the  Defendants  (naming  them)  '^accord-  their  not  fol- 
ing  to  the  best  and  utmost  of  their  knowledge,  remem'-  lowing  lite- 
brance,  information,  and  belief,"   to   set  forth  certain  words  of  the 
matters,  and  afterwards  proceeded,  and  « that  the  said  p^S^^^^^ 
Defendants  may,  in  manner  aforesaid,  answer  and  set  variation  be 
forth,  whether  they  or  one  and  which  of  them  have  not  or  °« '■"?»««'"• 
has  not  now  or  had  not  until  a  recent  or  some  and  what 
period,  in  their  or  some  or  one  and  'which  of  their  posses- 
sion,  custody,  or  power,  or  in  the  possession^  custody, 
or  power  of  their  respective  solicitors  or  solicitor,  divers 
or  some  and  what ''  books  of  account,  &c.,  relating  ^^  to 
the  trust  property  or  estate,  or  to  the  several  other 
matters  and  things  hereinbefore  mentioned  and  set  forth, 
or  to  some  and  which  of  them." 


*'  And  that  they  may  respectively  set  forth"  a  schedule 
of  all  such  books  of  account,  &c.,  ^^distinguishing  such 
as  have  ever  been  but  are  not  now  in  their  possession, 
custody,  or  power,  and  stating  what  is  become  of  the 
same,  and  of  each  and  every  of  them." 

The  Defendants  having  filed  their  answer,  the  Plaintiff 
took  exceptions  to  one  of  them  for  insufficiency,  the  first 
of  which  exceptions  was  worded  as  follows :  —  "  For 
that  the  said  Defendant  hath  not,  in  and  by  his  said 
answer,  answered  and  set  forth,  according  to  the  best 
of  his  knowledge,  recollection^  information,  and  belief, 
whether  be  the  said  Defendant  has  not  now,  or  had 

not. 
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V. 

Keating. 
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not,  until  a  recent  or  some  and  what  period,  in  his  pos- 
session, custody,  or  power,  or  in  the  possession,  custody, 
or  power  of  his  solicitors  or  solicitor  'diyers'  books  of 
account,'*  &c.  **  relating  to  the  trust  property  or  estate  in 
the  said  complainant's  bill  of  complaint  mentioned,  or 
to  the  several  other  matters  and  things  thereinbefore 
mentioned  and  set  forth." 


The  second  exception  was,  **  For  that  the  said  De- 
fendant hath  not  in  manner  aforesaid  set  forth''  a 
schedule  of  books  of  account,  &c.  *'  distinguishing  such 
as  have  ever  been  but  are  not  now  in  his  possession, 
custody,  or  power,  and  stating  what  is  become  of  the 
same,  and  of  such  and  every  of  them." 

The  Master  had  disallowed  these  exceptions  partly, 
as  was  stated,  on  the  ground  that  the  exceptions  did 
not  literally  follow  the  words  of  the  interrogatory;  and 
he  had  reported  accordingly. 

The  Plaintiff  took  exceptions  to  the  Master's  finding. 

Mr.  Pemberton  and  Mr.  E.  R.  Daniell  appeared  in 
support  of  the  exceptions  to  the  report,  insisted  that  the 
Defendant's  answer  was  insufficient  in  the  points  ex- 
cepted to,  and  that  the  Master  was  wrong  in  bis 
finding. 


Mr.  Cooper  and  Mr.  ChandlesSf  for  the  Defendant,  con- 
tended, that  the  Master  was  right  in  the  conclusion  to 
which  he  had  come  ;  that  it  had  been  decided  that 
exceptions  to  an  answer  containing  in  substance,  but 
not  verbatim,  the  interrogatories  not  answered,  will  be 
overruled;  Hodgson  v.  Butterfield.  (a)     Here  the  Plain- 

ti£g 

(a)  S  iStfN.  i  Siu.  SS6. 
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tiff,  in  his  exception^  had  made  several  variations.  The 
words  *^best  and  utmost  of  tkeir  knowledge,  remem* 
hrance^  &c.  had  been  converted,  in  the  exception,  into 
^  best  oihis  knowledge,  recMection^  &&,  and  the  words 
^  whether  they,  or  one,  and  which  of  them  have  not,  or 
has  not "  were  changed  into  **  he,  the  said  Defendant, 
has  not;"  and  the  interrogatory  calling  for  a  schedule 
of  documents  in  **  their  ^*  possession,  &C.,  and  for  a 
statement  of  what  had  *'  become  of  the  same,  and  each 
and  every  of  them,"  was  varied  in  the  exception,  and 
the  word  "  their**  converted  into  "  hisy**  and  the  word 
'^ each**  into '^ such:* 


BBS 


1840. 


That  the  technical  rule  acted  on  in  the  Master's  office 
prohibited  any  variation  between  the  exception  and  inter- 
rogatory ;  and  that  here  the  variation  was  material,  the 
meaning  of  the  word  *^  recollection"  being  different  from 
the  word  **  remembrance/-  That  a  ccmtrary  practice 
would  lead  to  constant  discussions  as  to  the  precise 
meaning  of  two  words. 

TTie  Master  of  the  Rolls  said,  that  on  the  merits 
he  thought  the  answer  insufficient :  —  that  the  subject- 
matter  of  the  exceptions  was  material :  —  and  that  as  to 
the  variation  which  had  been  complained  of  between  the 
exceptions  and  mterrogatories,  it  was  quite  trifling,  and 
under  these  circumstances  the  exceptions  to  the  Master's 
finding  must  be  allowed.  The  effect  of  adopting  the 
strict  technical  rule,  contended  for  by  the  Defendant, 
would  certainly  not  be  to  promote  the  administration  of 
justice. 


Another  objection  was  raised  by  the  Defendant  to  the 
form  of  the  exception  to  the  Master's  report. 

On 
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On  the  7th  of  Aprils  1840,  the  reference  was  made 
to  the  Master  to  report  on  the  sufficiency  of  the  answer. 

On  the  15th  of  Aprilj  1840,  the  Master,  under  the 
twelfth  general  order,  1828,  certified  that  three  weeks 
further  time  was  necessary  to  make  his  report. 

On  the  SOth  of  Aprils  1840,  he  made  his  report,  and 
the  exceptions  were  entituled  exceptions  to  the  report 
made  in  pursuance  of  an  order  bearing  date  the  7th 
day  of  Aprils  1840,  but  they  did  not  set  out  the  date  of 
the  report  itself. 

For  the  Defendant,  it  was  objected  that  this  was 
informal,  as  the  Master  had  made  two  reports  pursuant 
to  the  order  of  the  7th  of  Aprils  viz.  that  of  the  15th 
and  that  of  the  SOth. 

The  Court,  however,  disallowed  the  objection. 


June  16. 


CANE  V.  MARTIN. 


iSlowTr"  IVf  ^'-^*  ^^^  ^^^^  employed  as  the  solicitor  of  ibe 
the  Plaintiff's    ^^  Plaintiff,  and  a  demurrer,  filed  by  the  Defendants, 

fused  to  pro-  ^^  ^^  ^''^  ^^^  heea  allowed  on  merits.  It  was  stated 
ceed  until  that  the  Plaintiff  had  been  advised  by  his  counsel  not 
hit  bill:  Held,  to  prosecute  the  suit  further.  Mr.  £.  declined  to  act 
£und^r  de.  ^^^^^^^  for  *®  Plaintiff  until  payment  of  his  bill  of  costs ; 
liver  over  the    Mr.  B.  had  subsequently  consented  to  act  in  the  suit 

r/w'I^HclSr     for  the  Plaintiff. 

of  the  Plain-  The 

tiff  on  the 

usual  undertaking,  as  to  lien  and  redelivery,  but  that  the  party  ought>  under  the 

circumstancei  to  undertake  to  prosecute  the  suit  with  due  diligence. 
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The  Plaintiff  presented  this  petition,  praying  that  Mr.        1 840. 
E.  might  deliver  up  the  papers  in  the  cause  to  the  new 
solidtori  without  prejudice  to  any  lien  for  costs,  Mr.  B. 
undertaking  to  return  them  after  the  hearing. 

Mr.  E.  did  not  object  to  any  inspection  of  the  papers. 

Mr.  Benshaw  for  the  petition  cited  Heslqp  v.  Met* 
eaffe  (a)»  as  a  direct  authority  for  the  application,  and 
Cctegraoe  v.  Manky.  (b) 

Mr.  Elderion  argued,  that  Heshp  v.  Metcalfe  was  not 
consistent  with  the  former  authorities.  That  here  the 
suit  was  such  as  rendered  it  impossible  that  it  could  be 
successfully  prosecuted ;  that  the  undertaking  to  return 
the  papers  after  the  hearing  would  be  ineffectual,  as  the 
hearing  would  probably  be  indefinitely  postponed ;  and 
thus  the  solicitor  would  be  wholly  deprived  of  the  papers 
and  of  his  lien  on  them.  That  Mr.  B.  should  therefore 
undertake  to  prosecute  the  suit  with  due  diligence. 

Mr.  Benshaw  in  reply. 

7^  Master  of  the  Rolls. 

In  all  cases  of  this  description  there  are  two  questions 
of  inconvenience ;  first,  on  the  solicitor  who  has  pro- 
secuted the  suit  at  a  great  expense,  if  the  papers  are 
taken  from  him  before  his  bill  is  satisfied ;  and  secondly, 
on  the  client  whose  course  to  the  attainment  of  justice 
is  obstructed  by  the  retainer  of  his  papers.  The  Lord 
Chancellor,  after  consideration,  has  decided  the  proper 
course  to  be  to  deliver  over  the  papers  without  prejudice 
and  on  a  certain  undertaking.    I  cannot,  therefore,  now 

consider 

{a)  S  Mtfl,  4-  Cr.  183.  (6)  1  Turn.  4r  ii.400. 

Vol.  IL  Q  q 
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1840.  consider  whether  the  case  of  Hedop  v.  MeUa^e  was 
founded  on  previous  authorities ;  but  it  is  an  authority 
so  far  for  the  present  application.  This  is  not  exactly 
like  the  other  case :  here  the  party  has  been  advised 
by  competent  persons  that  the  cause  ought  not  to  be 
prosecuted ;  on  the  other  hand,  the  Plaintifl^  perhaps, 
has  been  advised  by  equally  competent  persons  that  it 
may  be  advantageously  prosecuted.  1  think,  under  these 
circumstances,  the  Plaintiff  ought  not  to  take  the  piqpers 
out  of  the  hands  of  Mr.  E.  without  an  undertaking  to 
prosecute  the  suit  with  due  diligence.  As  the  solicitor 
does  not  refuse  the  parties  access  to  the  papers,  let 
the  petition  stand  over  until  the  next  day  of  petitions^ 
the  solicitor  giving  free  access  to  the  papers  in  the 
mean  while,  in  order  that  the  parties  may  determine 
whether  they  will  give  the  undertaking. 


EXTRACT  FROM  ORDER. 


F,  B,  (the  new  solicitor)  **  undertaking  to  proaecote  this  canse 
with  all  due  diligence/*  and  that  the  documents  &c«  delivered  to 
him  under  this  order  shall  be  recdved  without  prejudice  to  any  right 
of  lien,  and  ^  that  they  shall  be  returned  undefaced  within  ten  days 
after  the  hearing  of  this  cause,  or  after  he  shall  at  any  time  cease 
or  decline  diligently  to  prosecute  the  suit.**  His  Lordship  doth 
order  the  delivery  over  of  the  papers  &c.  in  or  connected  with  this 
cause  to  F.  B, 
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1840, 


WELFORD  V.  STAINTHORPE.  j^  ,4. 

riiHIS  was  a  motion  for  the  production  of  documents  a  Defendant, 
■■-   in  the  Defendant's  possession.  Tnt^rSer. 

to  a  deed  in 
The  Defendant  by  his  answer  referred  to  an  inden-  w^g  by  the 
ture  in  these  words,  ^^  as  by  the  said  indenture,  when  said  indenture, 
produced,  will  appear."     This  reference  differed  from  juced,  will 

that  in  Hardman  v.  EUames  la\  as  it  omitted  the  words  appear,*'  must 

^  produce  it  for 

*^  to  which  for  greater  certainty  the  Defendant  craves  theinspectiony 

leave  to  rpfpr  •»  *^«  <>' ^*>e 

leave  to  reter.  Plaintiff. 

although  he 

Mr.  Keene  for  the  motion  cited  Hardman  v.  EUames.    «<  crave'^leave 

to  refer  to  it,** 

Mr.  Pembertofiy  contr^  said  he  could  not  resist  the 
production,  after  the  decision  in  the  case  referred  to. 

The  Master  of  the  Rolls,  therefore,  ordered  the 
production  of  the  deed. 

(a)  S  Mylne  /t  iT.  75S. 


ft?  2 
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18S9. 


Jan.  S6. 88,     THE  ATTORNEY-GENERAL  v.  THE  FISH- 
jp^'g  MONGERS'  COMPANY. 


Nov,  9. 


(PRESTON'S  Will) 


A  tesutor  ia  riiHIS  ioformation  was  filed  in  September  1832,  against 
tttatn^were  the  Fishmongers' Company  in  respect  of  certain  pro- 

yested,  subject  perty,  situate  in  Lombard  Street.  Gracechurch  Street,  and 

to  certain  rent  ■  •       "^ 

chareesy  de-      TTiomes  Street^  which  had  been  devised  to  them  by  Henry 

th  F'^^"  ^  ^^^^^  ^^^  '^^  object  was  to  have  the  revenue  devoted 
gers*  Com-  exclusively  to  the  alleged  charitable  trusts  mentioned  in 
a^ril  Ws  wilL 

nance  of  the 

¥^en  of  the       Henry  Prestoriy  a  citizen  and  fishmonger  of  London^ 

mystery  and  made  his  will,  dated  the  20th  of  February  1 4.35,  and  aRer 
community  . . 

aforesaid  for  reciting 

ever;"  bdng 

Sreciselv  the  same  terms  as  those  under  which,  bv  thdr  charter,  the  company  were 
censecl  to  hold  land  in  mortmain  :  Held,  under  the  circumstances,  that  the  testator 
was  a  mere  trustee  for  the  company ;  and  an  information  being  filed  by  the  com- 
pany, to  carry  into  execution  the  charitable  trusts  mentioned  in  the  testator's  will, 
was  dismissed  with  costs. 

A  chartered  company  became  entitled  by  a  devise  to  them  in  the  terms  of  their 
charter  contained  in  the  will  of  one  of  their  body  to  property  subject  to  rent  chaigesy 
which  were  devoted  to  superstitious  uses  principally  unaer  the  will  of  Sir  J,  C  In 
1437  Sir  J.  C.'s  executors  of  their  good  grace,  zeal  and  love  which  they  had  nnto  the 
soul  of  Sir  J.  C  and  to  the  intent  that  his  will  might  be  better  observed,  paid  to  the 
company  400  marks  in  recompence  of  the  great  charge  and  cost  the  company  had 
borne  in  reparations  of  the  land  out  of  which  the  rent  charge  was  issuing^  so  that 
the  will  of  Sir  J,  C,  might  be  observed  and  kept  in  time  coming.  In  1547  the  statute 
against  superstitious  uses  passed,  and  three  years  after  the  company  purchased  the 
rent  charges  of  the  crown,  which  were  conveyed  by  letters  patent;  subsequently  in 
the  4th  Jac.  1.  an  act  of  parliament  passed,  whereby,  to  remove  doubts  and  questions^ 
it  was  enacted  that  all  messuagn,  rents,  &c.  as  had  been  theretofore  deTim  to  the 
company,  and  which  were  mentioned  in  the  letters  patent,  might  be  thereafter  held 
by  the  company  against  the  king,  saving  the  rights  of  persons  other  than  the  kioc. 
The  company  had  ever  since  been  in  possession  of  the  property,  and  had  dealt  wiu 
it  as  their  general  property,  but  had  applied  part  of  the  rents  in  charity.  In  an  in- 
formation filed  in  1853,  insisting  that  the  property  was  devoted  to  chanty  under  the 
devise :  Held  that  at  this  distance  of  time  any  thing  which  seemed  ambiguous  ought 
to  be  presumed  in  favour  of  the  company :  —  That  the  testator  was  a  mere  trustee 
for  the  company  —  that  it  ought  to  be  presumed,  that  charges  to  which  the  crown 
became  entitled,  and  which  were  granted  to  the  company,  were  equal  to,  if  they  did 
not  exceed,  the  whole  value  of  the  land,  and  that  under  the  grant  and  statute  the 
estates  themselves  became  the  property  of  the  company. 
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reciting  that  he,  John  Mitchell  and  nine  other  fishmongers        1 839. 
therein  named,  together  with  Elizabeth  Wylfard^  widow,     ^^^^^if"^^ 
had  lately  purchased  to  them  and  their  heirs  and  assigns    Attornet- 
for  ever,  certain  messuages,  &c,  in  Gracechurch  Street     ^**"^*^^ 
and  Lombard  Street^  and  the  great  tenement  in  Thatnez         The 
Street  (the  property  in   question   in  this  cause),  and  ^com7My?*' 
that  they  had  afterwards  by  deed,  dated  the  22d  of 
November^  in  the  1 5th  Hen.  6.,  demised,  enfeoffed,  &&, 
tinto  John  Hamwell^  John  Wathfns  and  John  Gijl^  the 
property  in   Thames  Street^  for  the  life  of  Sir  John 
Cornwall^  Knight,  Lord  de  Fanhope^  and  that  after- 
wards John  Mitchell  and  the  other  nine  fishmongers 
and  Elizabeth  Wylfordy  by  deed  dated  the  15th  of  De^ 
cember  following,  did  release  to  him  the  testator,  his 
heirs  and  assigns,  all  their  right,  &c.,  in  the  above  tene- 
ments, &C,  and  that  he  the  testator  was  then  sole  seised 
m  fee  simple,  the  testator  ^^  gave  and  bequeathed  to 
Thomas  Badly  and  five  other  persons,  then  wardens  of 
the  mystery  of  fishmongers,  and  to  the  commonalty  of 
the  same  mystery,  and  their  successors  for  ever,  all  the 
above  said  tenements,  &c.,''  subject  to  the  estate  for  the 
life  of  Sir  JMn  Comwallf  to  hold  the  same  **in  aid  of  the 
support  of  the  poor  men  and  women  of  the  mystery  and 
commonalty  aforesaid  for  ever :''  (^^m  auxilium  sustenta^ 
amis  pauperum  hominum  et  midierum  misteria  et  commur 
fUtatis  pradictarum  in  perpetuum") 

The  testator's  will  was  proved  in  November  1438,  and 
shortly  afterwards  the  estate  came  into  the  possession  of 
the  Fishmongers'  Company,  who  carried  the  revenues  to 
their  common  fund,  which  they  applied  partly  towards 
charitable  purposes,  but  to  no  specific  purposes  in  par- 
ticular* 

The  relator,  relying  on  the  will  of  Preston  alone, 
insisted  that  the  devise  to  the  company  in  aid  of  the 

Q^q  %  support 
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1839.        support  of  the  poor  men  and  women  of  the  company 

^'^^^C^     for  ever,  —  {in  auxilium  suslentationis  pauperum  hominum 

Attorney-   et  mulierum  misteria  et  comnmnitatis  pradictarum  inper^ 

General     pefuum)  —  was  a  charitable  devise,  and  by  this  inform- 

The         ation  sought  to  have  the  income  of  the  property  devoted 

Ckimpany.     ^  ^^  charitable  purposes  pointed  out  by  the  will  of 

the  testator  Henry  Preston. 

From  the  evidence  of  the  defendants,  it  appeared  that 
in  1432  the  Thames  Street  property  was  vested  in  Sir 
John  Cornwall^  subject  however  to  a  rent-charge  of  20 
marks,  devoted  by  John  de  Heylesdon  to  superstitious 
uses,  and  the  Gracechurch  Street  and  Lombard  Street 
property  was  then  vested  in  Londrcppe^  Fitz  Geffret/^ 
and  Pijou* 

On  the  %\iioi  February  1433,  the  Fishmongers'  Com- 
pany obtained  a  new  charter,  containing  a  licence  to 
hold  lands  in  mortmain  to  the  value  of  202.  a  year,  **  in 
auxilium  suslentationis  paiq)erum  hominum  et  mulierum 
misterice  et  communilatis  prcedictarum  in  perpetuum;^ 
being  the  very  same  words  as  those  used  in  the  devise 
in  the  testator's  will. 

On  the  11th  of  November  1434,  Sir  John  ConrwaU 
conveyed  the  Thames  Street  property  to  Londroppcj 
Filz  Geffrey^  and  Pijou^  who,  on  the  18th  of  Naoember 
following,  granted  him  an  annual  rent  of  40  marks, 
payable  out  of  both  properties,  and  on  the  same  day 
they  released  the  whole  property,  together  with  other 
property  which  had  formerly  belonged  to  Thomas 
fVylfordf  to  John  Milchellj  Henry  Preston^  and  eight 
other  fishmongers,  and  to  Elizabeth,  the  widow  of 
Thomas  Wylford,  who,  on  the  next  day,  granted  an 
annual  rent  of  40/.  to  Sir  John  Cornwall^  which  was  not 
to  be  levied  during  the  life  of  Elizabeth  Jf^l/brd,  or  so 

long 
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long  as  the  40  marks  above  mentioned  should  be  regu-        1839. 
hotly  paid. 


The 

Attornby- 

Gbneeal 

V. 


On  the  18  th  of  November  following  John  Mitchell 
and  the  eleven  ottier  persons  demised  the  Thames  Street         The 
property  to  H.f  W.,  and  G.,  for  the  life  of  Sir  John     ^c^p^y,* 
Comwatt;  and  on  the  15th  o£  December  14S4,  the  whole 
property  was  released  to  Preston  in  fee,  who  in  February 
1485  made  his  will  to  the  effect  already  stated. 

Sir  John  Cornwall  devised  the  40  marks  to  super- 
stitious uses,  including  prayers  for  his  soul,  and  the 
souls  of  other  persons  therein  mentioned ;  and  he  di- 
rected his  executors  to  dispose  of  the  residue  of  his 
effects  for  the  safety  of  his  soul,  as  to  them  might  seem 
best 

After  the  death  o{  Sir  John  Cornwall^  and  on  the  20th  of 
April  1446,  his  executors  of  their  good  grace,  zeal  and 
love  that  they  had  unto  the  soul  of  Sir  John  Cornwall^  and 
to  the  intent  that  his  will  might  in  all  things  be  the  better 
observed  and  kept  for  ever,  paid  to  the  wardens  of  the 
company  400  marks  sterling,  in  recompense  of  the 
great  charge  and  cost  the  company  had  borne  in  the 
helping  of  the  reparations  of  the  lands  whereout  the 
rent-charge  of  40  marks  was  issuing,  so  that  the  will 
of  Sir  John  Cornwall  might  be  observed  and  kept  in 
time  coming. 

The  statute  of  the  1  Ed.  6.  c.  14.  afterwards  passed, 
whereby  lands  and  the  issues  of  lands  devised  to  super- 
stitious uses  were  forfeited  to  the  king  (seean/^,  p.  154.)« 

An  arrangement  afterwards  took  place  between  the 
Crown  and  the  several  companies  for  the  purchase  of 
the  rent  charges  to  which  the  Crown  had,  or  was  sup- 

Q  ^  4  posed 
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1839.       posed  to  have,  become  entitled;  and  by  letters  pateot^ 
^^^!^^     dated  the  14th  of  July^  4  E{L  6^  in  consideration  of  the 
Attoenbyo    sum  therein  mentioned  {a)^  the  King  granted  to  Jugiu^ 
GfiMSBAL     ^^^^  Hinde  and  two  others,  various  rents,  annuities  and 
The         yearly  sums  issuing  out  of  the  lands  belonging  to  several 
Conlpany^*  companies  of  the  city  of  ZiOiiiiein,  and  amongst  others 
the  fishmongers,  and  amongst  the  rents  issuing  out  of 
the  lands  of  the  Fishmongers'  Company  were    the 
IS/.  65.  Si.  and  26/.  13s.  ^d^  payable  out  of  the  pro- 
perty in  question,  and  devoted  to  superstitious  uses 
under  the  wills  of  John  de  HeyUsdon  and  Sir  John 
ComwalL 

The  statute  4  Jac*  1.  c.  10.  afterwards  passed,  con- 
firming to  the  companies  all  such  messuages,  &C.,  as  had 
been  theretofore  devised  to  any  of  the  said  companies, 
and  which  lands,  &&,  were  mentioned  or  named  in  the 
letters  patent  of  the  4  Ed.  6.  (b) 

The  information  was  filed  in  September  1832 ;  and  it 
appeared  from  the  Defendant's  answer,  that  the  De- 
fendants  had  from  time  to  time  carried  the  rents  of  the 
property  to  their  general  funds,  out  of  which  they  had 
applied  considerable  sums  in  support  of  the  poor  men 
and  women  of  the  company ;  but  they  said  they  had 
done  this  of  their  own  free  will  and  mere  motion.  Tb^ 
had  also,  for  a  long  series  of  years,  been  accustomed 
to  use  the  Thames  Street  property  as  their  hall;  and 
had  received  20,000/.  for  part  of  this  property,  and  for 
damages  under  the  London  Bridge  Act  (1827),  which 
they  had  applied  in  rebuilding  their  hall,  to  some  ex- 
tent, on  the  remaining  Thames  Street  property. 

The  cause  now  came  on  for  hearing. 

Mr. 
(a)  See  anU^  p.  156.  (5)  See  mde,  p.  157. 
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Mr.  Temple,  Mr.  C  P.  Cooper  and  Mr.  O.  Anderdon^        1889. 
in  support  of  the  information,  contended  that  as  it  ap-     ^nf^*'^ 
peared  by  the  documents,  and  was  even  admitted  by    Attoenbt« 
the  Defendants,  that  the  property  had  been  conveyed      Gehbbal 
to  Preston  in  fee,  it  must  be  taken  that  he  was  bene-         The 
ficially  entitled.     That  there  was  a  distinct  trust  created     CompBoy, 
by  his  will  for  the  benefit  of  ^*  the  poor  men  and  women 
of  the  company  for  ever."     That  such  a  charitable 
trust  was  good,  the  persons  to  take  being  sufficiently 
certain ;    Attamey^Generdl  v.  Clarke  (a),  where  a  be- 
quest to  the  poor  inhabitants  of  St»  Leonard's,  Shore^ 
ditchy  was  held  good.   That  this  Court,  therefore,  would 
compel  the  Defendants  to  perform  the  trust. 

That,  even  if  Preston  was  only  a  trustee  for  the  com- 
pany, as  was  contended  by  the  Defendants,  still  his  will 
had  defined  the  trusts  on  which  the  company  were  to  hold 
the  property,  and  which  they  could  not  now  repudiate. 

Mr.  Pemberton  and  Mr.  J,  Bomilly,  contra,  contended, 
^5/,. that  Preston  was  a  mere  trustee  for  the  Fish- 
mongers' Company,  who  were  the  parties  beneficially 
entitled  to  the  property,  and  that  the  Court  had  no 
jurisdiction  over  the  general  funds  of  a  corporation; 
Attomet^General  v.  The  Corporation  of  Carmarthen  (i). 
The  Mayor  of  Colchester  v.  Lowten.  (c) 

That  having  regard  to  the  state  of  the  law  at  the 

remote  period  of  time  at  which  the  transaction  took 

place,  the  whole,  though  apparently  involved,  could  be 

satisfactorily  explained.     It  was  the  universal  practice 

prior  to  the  Statute  of  Uses,  for  a  purchaser  of  lands 

to  have  them  conveyed,  not  to  himself  directly,  but  to 

himself 

(a)  Ambieri4Si2*  S  Myl,  4r  C,  615,,  and  the  cases 

(6)  G,  Cooper,  30.  therein  referred  to. 

(c)  1  Ves.  4r  S*  326. ;  and  see 
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1839.       himself  and  a  number  of  feofiees,  to  hold  really  to  his 
^^^^C^     use,  though  none  was  declared:  the  practice  is  dis- 
Attokmst-    tinctly  stated  by  Justice  Matraood  in  Brenfs  Case  (a), 
GmsaAL      ^^  -^  ^jj^  recitBl  to  1  Ric.  S.  c.l.     By  the  custom  of 
The         Umdon  a  citizen  of  London  could  devise  lands  in  Zon- 
Company.     ^^  ^  mortmain,  though  he  could  not  alien  in  mort- 
main (i) ;  and  though  a  stranger  could  devise  lands  in 
London^  he  could  not  devise  them  in  mortmain,  {c)     In 
those  times  persons  desirous  of  establishing  permanent 
superstitious  uses,  such  as  obits^  &&,  were  anxious  to 
vest  the  lands  for  that  purpose  in  corporations  hav- 
ing permanent  continuance.     Now  Sir  John  Conmattf 
beingi  by  himself  or  his  trustees,  entitled  to  the  pro- 
perty in  question,  and  being  desirous  of  establishing  a 
perpetual  rent  charge  to  be  applied  for  prayers  for  his 
soul,  &C.,  entered  into  an  arrangement  for  securing  the 
rent  charge  with  the  Fishmongers'  Company,  who  were 
on  their  part  anxious  to  obtain  the  land;  but  the  charter 
of  incorporation  and  the  then  existing  law  compelled 
them  to  have  recourse  to  this  circuitous  mode.     They 
could  purchase  lauds  to  no  greater  extent  than  20L  a 
year,  but  they  might  obtain  by  devise  land  in  London  to 
any  amount.   The  property  was  therefore  conveyed  to  a 
number  of  feoffees,  the  rent  charge  was  secured,  as  was 
also  a  life  estate,  to  Sir  John  Cornwall :  the  estate  was 
then  conveyed  to  Preston^  a  citizen  and  fishmonger,  and 
by  him  was  devised  to  the  company  in  the  very  words 
of  the  charter.     The  arrangement  was  further  evidenced 
by  the  deed  of  the  20th  of  April  1446,  by  which  the 
executors  of  Sir  John  Cornwall  voluntarily  paid  400 
marks  to  the  company  to  enable  them  the  better  to  per* 
form  his  will. 

Secondly, 

{a)  8  Leonard,  15.  (c)  1  Brc,  Ab.  207»  pi. 36.  &  41 

(b)  S  J7ro;  Abr.  70.   pi.  13. ; 
1  Bro»  Abr,  S06.  pi.  7. 
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Secondly,  they  argued  that  if  the  property  really  be-  1 889. 

longed  to  Prestariy  yet  being  devised  to  the  company  for  '^•^^^^^ 

the  same  purposes  as  they  held  their  corporate  pro-  Attobnby- 

perty,  the  Court  could  not  deal  with  it  as  with  a  chari-  Gbnbbal 

table  trust.  The 

FiSHlffONOEBS* 

Company. 
And  thirdly,  that  the  40  marks  and  60  marks  which 

were  payable  out  of  the  property  and  had  been  devoted 

to  superstitious  uses,  were  the  full  value  of  the  property ; 

that  it  became  forfeited  to  the  Crown  under  the  statute 

of  JSd  6.,  and  that,  under  the  letters  patent  oi  Elizabeth 

and  the  statute  of  James  I.,  the  whole  property  became 

vested  beneficially  in  the  company,  discharged  of  every 

trust  and  incumbrance,  in  a  manner  analogous  to  that 

in  Sir  Thomas  KneseaxniKs  Case,  {a) 

Mr.  Temple,  in  reply,  contended  that  if  the  matter 
stood  on  the  charter  alone  by  which  the  company  were 
empowered  to  hold  lands  for  the  poor  of  their  com- 
pany, there  was  no  authority  to  warrant  the  proposition 
that  they  were  exempted  from  the  ordinary  jurisdiction 
of  this  Court ;  that  if  they  applied  the  fund  for  pur- 
poses foreign  to  those  for  which  alone  they  were  em- 
powered to  hold  land  in  mortmain,  this  Court  had 
authority  to  compel  them  to  make  a  due  application  of 
the  funds.  That  the  cases  cited  of  The  Attomey'Ge' 
neral  v.  The  Corporation  (^  Carmarthen  and  The  Mayor 
of  Colchester  v.  Jjotmten  decided  this  only,  that  a  cor- 
poration having  property  unaffected  by  any  trust,  could, 
like  individuals  having  an  absolute  estate,  deal  with  it 
as  they  pleased.  But  that,  whatever  might  be  the  law  as 
to  property  under  the  charter,  still  it  was  clear  that  this 
property,  which  had  always  been  admitted  to  be  held 
under  the  will,  and  the  rents  of  which  had  ever  since 

been 

(a)  See  a^^  p.  1 66. 
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1889.  The  property  consists  partly  of  property  situated  in 

^^^^^^  Gracechurch  Street  and  Lcmbard  Street^  and  pardy  of 

■  Attoehbt-  property  which  has  been  described  as  the  great  tenement 

GsiiEEAL  in  Thames  Street. 

The 
.CompaDv.  First,  the  Gracechurch  Street  and  Lombard  Street  pro- 
perty in  the  time  of  Richard  IL  belonged  to  John  de 
HeylesdoHj  who  charged  it  with  a  rent  charge  of  20 
marks,  or  ISL  6s*  %dnjbr  superstitious  uses;  and  sub- 
ject to  that  charge  the  property  afterwards  became 
vested  in  John  Cooentry^  whose  executors,  having  power 
to  sell  under  his  will,  sold  it  to  John  BadvoeUy  WiUiom 
Londroppcj  John  Fitz  Geffrey  and  Walter  Pyou^  to 
whom  it  was  conveyed  on  the  27th  of  May  in  the  eighth 
year  of  King  Henry  VL,  viz.  the  27th  of  May  1480. 
Upon  the  death  ofRadmell  this  property  became  vested 
in  LondrcppCf  Fitz  Geffrey  and  Pijouy  the  three  sur- 
vivors. 

Secondly,  The  great  tenement  in  J^mes  Street  in 
the  year  1868  belonged  to  John  Lockyer:  in  1418  it 
had  become  the  property  of  Wittiam  Askham,  whose 
acting  executor,  Thomas  Botiller^  sold  it  to  Sir  Thomas 
Sackville  and  five  other  persons,  and  in  the  year  1482, 
and  by  deeds  executed  then  or  in  the  course  of  the 
year  or  two  next  following,  it  was  conveyed  to  Sir  John 
Cornwall^  Lord  of  Fanhqpe. 

It  thus  appears,  that  in  the  year  1482  a  part  of  the 
property  now  in  question  belonged  to  Sir  John  Com^ 
iDollt  and  that  the  remainder  was  vested  in  Londroppe^ 
Fitz  Geffrey  and  Pijau.  From  the  circumstances  which 
afterwards  took  place,  it  is  at  least  probable  that  Lon^ 
droppe^  Fitz  Geffrey  and  Pijou  were  trustees  for  Sir  Jclin 
Cornwall. 

Abou^ 
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About  the  same  time  the  fishmongers  obtained  a  new        1839. 
charter,  which  was  dated  the  8th  of  February  1 1  Henry    ^^^r^^ 
VI.,  viz.  8th  of  February  1433.     This  charter  contains     Attobnbt- 
a  license  to  hold  lands  in  mortmain  to  a  limited  amount,        snbaal 
and  it  is  remarkable  that  the  license  was  to  hold  the  land         The 
to  the  wardens  and  commonalty,  and  their  successors  for     Company, 
ever,  in  aid  of  the  maintenance  of  the  poor  men  and 
women  of  the  mystery  and  community  aforesaid  for  ever, 
— (m  auxilium  sustentationis  pauperum  hominum  et  mult" 
erum  misteria  et  communitatis  pradidarum  in  perpetuum) ; 
being  the  same  words  which  are  employed  by  Preston 
in  his  will  in  relation  to  the  property  thereby  pur* 
ported  to  be  given  to  the  company. 

On  the  11th  of  November  1434  Sir  John  Cortmall 
conveyed  the  great  tenement  to  Londroppe,  Fitz  Geffrey 
and  Pijouy  the  three  survivors  of  the  four  persons  to 
whom  the  property  in  Graceckurck  Street  and  Lombard 
Street  had  been  conveyed  four  or  five  years  before; 
and  on  the  1 8th  of  November  1434  Londroppe,  Fitz 
Geffrey  and  Pijou  granted  to  Sir  John  Cornvoall  an  an- 
nual rent  of  40  marks  (26/.  135.  4£f.)  issuing  out  of 
both  properties :  an  additional  rent  of  5  marks  was  pay- 
able if  the  rent  of  40  marks  was  in  arrear  or  unpaid  for 
three  months,  and  there  was  a  power  to  enter  and  dis- 
train. 

On  the  same  18th  November  1434  Fitz  Geffrey  and 
Pijou  executed  a  deed,  whereby,  after  reciting  a  lease 
which  they  had  granted  for  40  years  to  the  releasees 
after  named,  at  the  rent  of  a  red  rose,  they  released  both 
properties,  together  with  other  property  which  had  for- 
merly belonged  to  Thomas  Wyljbrd^  to  John  Michel, 
described  as  citizen  and  alderman,  to  Richard  Boketand, 
Thomas  Dufhous,  John  Whattofh  Thomas  BlackenliaUy 
HsNRY  Preston,    Thomas   Botiller,   John   Tasburg, 

Thomas 
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1859.        J%omiu  Lincoln^  Bichard  Banaster  and  Tiomas  Badky, 

^^^t^~^     described  as  citizens  and  fishmongers,  and  to  Elizabdk^ 

Attobney-    the  widow  of  Ihomas  Wylford. 
Geme&al 

The  On  the  next  following  day,  viz.  the  19th  of  JSaotwher 

Company,  l^^^y  these  twelve  persons,  in  whom  the  legal  estate^ 
not  only  of  the  property  now  in  question,  bat  also  of 
the  property  formerly  fVylford^s^  was  vested,  granted  a 
rent  of  40/.  per  annum  to  Sir  John  CanfmaUy  payable 
out  of  all  the  property  so  vested  in  them,  with  powers 
of  entry  and  distress ;  but  there  was  a  proviso  that  no 
levy  should  be  made  during  the  life  of  JEltzabetA  WyU 
ford;  and  a  further  proviso,  that  if  Londroppe^  Fiiz 
Geffrey  and  Pijou  should  pay  to  Sir  John  Cornwall  the 
rent-charge  of  iO  marks,  according  to  the  former  deed, 
the  annual  rent  of  40/.  and  the  payment  thereof  should 
not  be  in  any  manner  leviable,  but  should  be  suspended, 
and  should  only  be  required  when  the  rent  of  40  marks 
were  in  arrear  and  unpaid.  A  confirmation  of  this  deed 
was  executed  two  days  afterwards,  and  by  means  of  it  it 
would  seem  that  Sir  John  Cornwall  obtained  an  additional 
security  for  the  payment  of  the  rent*charge  of  40  marks 
granted  to  him  on  the  preceding  18th  oi  November. 

The  whole  property  being  now  vested  in  John  Michel 
and  the  eleven  other  persons  named  in  the  release  of  the 
18th  of  November^  subject  to  the  payment  of  the  rent  of 
40  marks  granted  by  the  deed  of  even  date,  and  to  the 
payment,  out  of  Heylesdon  property,  of  the  rent-charge 
of  20  marks  created  by  Heylesdon^  and  Sir  John  Com* 
wall  having  obtained  an  additional  security  for  his  rent 
charge  of  40  marks,  it  appears  by  a  recital  in  a  sub- 
sequent deed,  and  also  by  a  recital  in  Preston*s  will, 
that  on  the  22d  of  November  1434,  John  Michel  and 
the  eleven  other  persons  demised,  enfeoffed  and  con- 
firmed the  great  tenement  to  HamweU,  fVatiins  and 

Gtyi, 
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Gifif  and  their  assigns,  for  the  whole  life  of  Sir  John  18S9. 

Cornwall^  Lord  o(  Fanhope;  and  on  the  following  15th  ^"^"^T^^ 

of  December  1434|  John  Michel  and  his  co-releasees  Attornby- 

in  the  deed  of  the  18th  of  Naoember^  except  Presionf  Gbweral 

Vm 

without  any  consideration  expressed ,  released    their         The 
right  and  claim  to  the  estates  to  Henty  Preston^  his     ^q^^^^ 
heirs  and  assigns  for  ever. 

On  a  consideration  of  the  facts  stated,  and  having 
regard  to  the  state  of  the  law  at  the  time,  it  appears  to 
me  that  the  property  in  question  was  acquired  by  the 
company  under  an  arrangement  between  them  and  Sir 
John  Cornwall^  Lord  of  Fanhope^  that  Henry  Preston 
became  and  was  a  trustee  for  the  company,  and  that  the 
company  acquired  the  property  with  an  intention  to  hold 
it,  subject  to  the  charges,  under  the  licence  contained  in 
their  charter. 

On  the  1st  oi  April  14S7  S^rJohn  Cornwall^  Lord  of 
Fanhopej  made  a  will,  whereby  he  devised  the  rent- 
charge  of  40  marks  to  the  prior  and  convent  preachers 
near  Ludgatey  for  superstitious  uses.  He  made  a  sub- 
sequent will,  dated  the  10th  of  December  1443,  which 
did  not  alter  that  disposition,  and  disposed  of  other 
property. 

The  sum  of  400  marks  being  voluntarily  paid  by 
the  executors  of  Sir  John  Cornwall  to  the  company, 
in  recompense  of  the  costs  and  charges  they  had  in- 
curred and  in  order  to  secure  the  performance  of  the 
will  of  Sir  John  Cornwall  with  respect  to  his  intended 
application  of  the  rent-charge  of  40  marks,  it  seems  ne- 
cessarily to  follow,  that  in  the  opinion  of  tlie  executors 
the  performance  of  the  will  would  have  failed  without 
this  assisjtance,  and  consequently,  that  the  property  was 
not  considered  sufficient    But  we  may  presume  that  the 

Vol.  IL  JS  r  company, 
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1889.       company,  having  received  the  assistance,  undertook  to 

^^j^^     pay  t^e  rent-charges,  and  continued  to  pay  them  for  the 

Attobnet«    intended  purposes  till  the  time  of  the  Reformation,  for  we 

^^^     find  the  yearly  sum  of  26/.  1 3*.  4i*  issuing  out  of  the 

iThe         whole  of  this  property,  and  the  yearly  sum  of  lSL6s.Sd. 

Company*     issuing  out  of  the  part  situate  in  Lombard  Street  and 

Gracechurch  Street  comprised  in  the  letters  patent  or 

grant  made  for  valuable  consideration  by  King  Ed^ 

tcard  VI.  to  the  company  in  the  fourth  year  of  his  reign. 

In  the  mean  time  the  property  was  treated  as  absolutely 

belonging  to  the  company. 

On  this  case  the  relator  contends,  first,  that  this 
was  the  property ^of  Preston,  and  is  subject  to  the  trusts 
of  his  will  under  which  the  Defendants  claim  title;  but 
probably  foreseeing  that  under  the  circumstances  it 
might  appear  that  Preston  was  not  entitled  beneficially, 
or  otherwise  than  as  trustee  for  the  company,  he 
further  contends,  that  supposing  Preston  to  have  been 
only  a  trustee  and  to  have  made  his  will  according  to 
the  directions  of  the  company,  still  the  will  expresses  the 
terms  on  which  the  company  took  and  professed  to  hold 
the  property;  and  those  terms  describe  a  trust  from 
which  the  company  cannot  be  relieved.  To  this  it  is 
answered  for  the  Defendants,  first,  that  the  terms  of 
Preston*s  will  exactly  correspond  with  the  terms  of  the 
charter,  and  cannot  shew  a  charitable  trust  any  more 
than  the  charter  shews  that  any  other  property  held 
under  the  same  licence  is  held  on  a  charitable  trust  to  be 
executed  in  this  Court;  that  property  given  by  will, 
even  if  given  by  a  stranger,  (which  they  insist,  and  I 
think  with  reason,  Preston  was  not,}  for  the  very  same 
purposes  for  which  they  were  licensed  to  hold  land  in 
mortmain,  could  be  held  only  on  the  same  trusts  and  in 
the  same  manner  as  all  other  lands  held  under  the  same 
licence ;  and  it  being,  as  allegedi  clear  that  this  Court 

has 


CASES  IN  CHANCERY.  608 

has  no  jurisdiction  over  other  hinds  held  under  that       ]8d9« 
licence,  it  is  argued  that  the  Court  has  no  jurisdiction     ^^^T^^^ 
oyer  these  lands.    It  is  contended  further,  that  even  if  Atto&mey- 
these  lands  or  the  surplus  rents  after  satisfying  the        ^^^^^ 
charges  were  subject  to  a  charitable  use  which  might         The 
be  executed  in  this  Court,  yet  they  were  charged  with     Company, 
annual  sums,  exceeding  the  annual  value  of  the  property, 
for  superstitious  uses;  that  those  annual  sums  became  the 
property  of  the  Crown,  and  were  by  the  Crown  granted 
to  the  company;  and  that  afterwards,  by  the  act  of 
4  Jl  1.  c.  10.,  the  lands  out  of  which  the  rents  were  issu- 
ing were  secured  to  the  company,  and  that  thereby  the 
property  became  theirs,  and  I  am  of  that  opinion. 

We  are  now  at  the  distance  of  400  years  from  the 
time  when  the  transaction  took  place,  and  it  is  very 
difficult,  if  not  impossible,  satisfactorily  to  explain  every 
particular  of  the  whole  transaction;  but  I  am  of  opinion, 
that  after  so  long  an  uninterrupted  usage  any  thing 
which  seems  ambiguous  ought  to  be  presumed  in  favour 
of  the  compan/s  title.  I  think  that  Preston  was  only  a 
trustee  for  the  company;  and  although  the  words  of  the 
charter  and  of  Preston*^  will  which,  in  my  view,  must  be 
taken  as  made  with  the  concurrence  of  the  company, 
import  a  trust  such  as  might  be  executed  by  this  Court, 
yet  the  trust  could  only  attach  upon  the  surplus  which 
remained  after  satisfying  the  specific  charges:  and  in 
this  case,  with  such  reason  to  think  that  at  the  time 
when  the  transaction  took  place  the  value  of  the  pro- 
perty did  not  equal  the  charge,  without  any  evidence 
that  the  value  had  increased  before  the  grant  of  King 
Edward  YLy  and  with  an  uninterrupted  use  of  the 
property,  as  belonging  to  the  company,  for  a  period  cf^!^. 
nearly  400  years,  it  appears  to  me,  that  I  ought  to  pre- 
sume that  the  charges  to  which  the  CroWn  became  en- 
titledy  and  which  were  granted  to  the  company,  were 

Br  2  equal 
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18S9. 


The 
Attobnet- 

GbN£BAL 

The 

FltHMONOBBB*-. 

Compmny. 


equal  to,  if  they  did  not  exceed,  the  whole  yalue  of  the 
land ;  and  under  these  circumstances,  I  am  of  opinion, 
that  by  the  grant  and  the  subsequent  statute  of  Jamts  h 
the  estate  became  the  property  of  the  company,  and 
therefore  that  this  information  must  be  dismissed  with 
costs- 


Affirmed  by  the  L.  C,  ISth  January,  1841. 


ADDENDA  ET  CORRIGENDA. 

Page    85.   Ward  r.  Pumier  •Bno^d  7th  Notfember  \S40. 

133.  Priiekard  r.  Foulkes  affinned  7th  November  IBMk 

151.   The  Attorney*  GenertU  ▼.  Tke  Fiakmongert*  Campat^  affinned 

ISth  January  1841. 
1C3.  last  line,  for  «  e?er  **  read  «  eren.*' 
1 64.  6r»t  line,  for  "  ever  "  read  «  e?en. " 
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ABANDONMENT  OF  CON- 
TRACT. 

See  Vendor  and  Purchaser,  6. 


ABATEMENT. 
See  RsvivoR»  Bill  of. 

ABSTRACT. 
See  Conditions  of  Sale. 


ACCEFfANCE  OF  TITLE. 
See  Conditions  of  Sale. 

ACCOUNT. 

See  Admission  of  Assets. 
Corporation. 
Laches. 
Pleading,  2. 

Production  of  Documents,  4. 
Settled  Account. 
Trustee. 


ACCUMULATION. 

See  Bequest,  ?• 

Maintenance  and  Advance- 
ment. 
Thellusson  Act. 


ACQUIESCENCE. 

Where  in  a  proceeding  before  the 
Master  the  Defendant,  bj  acqui- 
escence or  omission  to  object, 
permits  the  other  party  and  the 
Master  to  proceed  as  if  he  did  ac- 
quiesce, he  comes  too  late  if  he 
does  not  come  at  the  first  oppor- 
tunity to  complain  of  the  irregu- 
larity. 

On  a  reference  to  the  Master  of 
exceptions  for  impertinence,  he 
enlarged  the  time  for  making  his 
report  three  times,  and  on  the  19th 
of  February  reported  the  answer 
insufficient ;  on  the  4lb  of  March 
the  Defendant  gave  notice  of  mo- 
tion to  take  the  certificates  off  the 
Rr  3  file, 
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file,  on  the  ground  of  irregularity 
and  of  the  Master's  having  power 
to  enlarge  the  time  only  once :  the 
Court  held  that,  even  assuming  the 
Master's  power  to  have  been  so 
limited,  the  Defendant  came  too 
late,  he  not  having  previously 
taken  the  objection.  Daxfis  v. 
FranUiru  Page  S69 

ADMINISTRATION. 

In  an  administration  suit,  the  Court 
authorised  the  legal  personal  re- 
presentative to  carry  on  news- 
papers which  formed  part  of  the 
assets,  and  a  stationer  for  that  pur. 
pose  furnished  paper  on  credit: 
Held,  that  he  was  entitled  to  be 
paid  out  of  the  fund  in  court 
forming  part  of  the  testator's,  es- 
tate, though  such  estate  was  in- 
sufficient to  pay  the  testator's 
debts.      Tinkler  v.    Hindmarsh. 

348 
See  Receiver,  2. 

ADMISSION  OF  ASSETS. 

Executors  paid  some  interest  on  a 
legacy,  and  about  nine  years  after 
the  testator's  death,  passed  their 
accounts  at  the  legacy  duty  office, 
shewing  a  considerable  residue: 
Held,  that  the  legatee  was  entitled 
to  an  immediate  decree  for  pay- 
ment of  the  legacy,  without  first 
taking  the  accounts  of  the  testa- 
tor's estate.     Whittle  v,  Henning. 

396 

ADVANCEMENT. 

Monies  were  invested  in  the  funds, 
by  a  father,  in  the  name  of  his  son, 


the  dividends  of  which  were  re- 
ceived by  the  father  during  his 
life,  under  a  power  of  attorney 
from  the  son:  Held,  after  his 
death,  that  this  was  an  advance- 
ment, and  that  the  funds  belonged 
to  the  son.    Sidmouth  v.  Sidmouih. 

Page  447 

See   Maintsnakcb    and    Ad- 
vancement. 
Tkust,  2. 

AFFIDAVIT. 

1.  Effect  of  affidavits  as  to  facts  on 
belief  only  is  to  put  the  opposite 
party  to  answer  them.  Busk  v. 
Beetkam.  537 

2.  Affidavits  in  the  Master's  office 
ought  to  be  regularly  filed,  like 
other  affidavits.   Stubds  v.  Sargon, 

496 

See  Production  of  Documents,!. 

AGENT. 
See  Solicitor  and  Client,  1. 

AGREEMENT. 

1.  When  parties  whose  rights  are 
questionable  have  equal  know- 
ledge of  facts  and  equal  meaiis  of 
ascertaining  what  their  rights  really 
are,  and  they  fairly  endeavour  to 
settle  their  respective  claimsamong 
themselves,  every  court  feels  dis- 
posed to  support  the  conclusions 
or  agreements  to  which  they  may 
fairly  come  at  the  time,  and  that, 
notwithstanding  the  subsequent 
discovery  of  common  error.  Pick- 
ering V.  Pickering,  31 

2.  Ahus^ 
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2.  A  husband  went  abroad,  leaving 
his  wife  and  child  unprovided  for, 
whereupon  the  father  of  the  hus- 
band and  the  father  of  the  wife 
entered  into  an  agreement  to  al- 
low the  wife  SO/,  each,  **  so  long 
as  she  should  continue  separate 
and  apart  from"  her  husband: 
Held,  that  the  allowance  termi- 
nated by  the  death  of  the  hus- 
band.   Miller  y*  Woodward, 

Page  271 
See  Partition'. 

Specific  Performance. 

AMENDMENT. 
See  General  Orders,  1. 

ANNUITY. 

See  Condition. 

Cumulative  Legacy. 
Thellusson  Act. 

ANSWER. 

A  joint  and  several  answer  filed  for 
two  persons,  by  a  solicitor  having 
authority  from  one  only,  will  not 
be  ordered  to  be  taken  off  the  file 
on  the  application  of  one  party  in 
the  absence  of  the  other.  Wig- 
gins V.  Peppin.  403 

See  Exceptions. 
Injunction,  3. 
Production  of  Documents,  2. 

APPEARANCE. 

The  Defendant  having  made  default 
in  entering  his  appearance,  and 
the  service  of  the  subpoena  and 
order  having  been  properly  au- 


thenticated, the  Court,  under  the 
4  &  5  fT.  4.  c.  82.,  ordered  an  ap- 
pearance to  be  entered  by  the  six 
clerk.     Ihdd  v.  Webber. 

Page  502 
See  Costs,  1. 

APPOINTMENT. 

See  Power,  Execution  of. 
Trust,  1. 

■ 

ARBITRATION. 

Several  actions  and  suits  being  pend- 
ing between  the  Plaintiff  and  De- 
fendant, one  of  such  actions  came 
on  for  trial  in  the  Queen's  Bench, 
when,  by  consent,  .all  matters  in 
difference,  including  the  suits  at 
law  and  in  equity  then  depending 
between  the  parties,  were  re- 
ferred to  arbitration.  The  Plain- 
tiff in  equity  afterwards  served  a 
subpcena  to  hear  judgment  and 
set  down  the  causes.  The  Court, 
on  motion,  set  aside  the  subpcena 
with  costs,  and  struck  out  the 
causes  from  the  list.  Ambler  v. 
TebbutU  '   4^ 

ASSIGNEE. 

See  Insolvent,  1. 

Official  Assignee. 

ASSIGNMENT. 

Assignment  of  all  and  every  the 
household  goods,  &c.,  the  particu- 
lars whereof  were  slated  to  be 
more  fully  set  forth  in  an  inven- 
tory signed  by  the  grantor,  and 
annexed  thereto.  There  was  no 
Jtr  ^  swch 
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such  inventory:  Held,  neverthe- 
lesBithat  the  assignment  was  effec- 
tual ;  it  appearing  from  the  answer 
of  the  party  resisting  its  validity, 
that  the  particulars  could  be  as- 
certained.     England  v.  Downs. 

Page  522 

ATTORNEY-GENERAL. 

In  an  information  by  tlie  Attorney- 
General  at  the  instance  of  a  re- 
lator the  Attorney-General  oughr 
not  to  appear  otherwise  than  in 
support  of  the  information. 

As  to  the  position  of  the  At- 
torney-General in  informations  at 
the  instance  of  a  relator,  and  the 
practice  in  such  cases.  Attorney^ 
General  ▼•  The  Ironmongers*  Cont' 
pany.  SIS 

AUCTION. 
See  Turnpike  Act. 


BANKRUPT. 

Injunction  granted  to  restrain  a 
party  from  taking  proceedings 
under  the  1  &  2  Vkt.  c.  110.  s.  8., 
by  means  whereof  an  act  of  bank- 
ruptcy might  be  deemed  to  have 
been  committed  by,  or  vl  Jiat  of 
bankruptcy  issue  against  the 
Plaintiff. 

Partners  being  indebted  to  their 
bankers,  it  was  agreed  between 

['  them  that  one  should  retire,  that 
the  assets  should  be  transferred  to 
the  continuing  partners  who  were 
to  take  upon  themselves  the  part- 


nership liabilities,  and  that  the 
bankers  should  release  the  retir- 
ing partner  from  his  liability.  The 
bankers  signed  a  memorandum 
acceding  to  the  agreement,  and 
having  afterwards  attempted,  by 
means  of  the  debt,  to  make  the 
retiring  partner  a  bankrupt,  they 
were  restrained  from  so  doing  by 
an  injunction.    Atttoood  ▼.  Banks, 

Page  192 

See  Official  Asstgnee. 

BARON  AND  FEME. 

See  Husband  and  Wife. 
Separate  Estate. 
Separate  Use. 

BEQUEST. 

1.  Bequtet  to  trustees  to  be  divided 
between  the  testator's  wife  and 
six  poor  members  of  a  chapel, 
share  and  share  alike  :  Held,  that 
the  wife  was  entitled  to  one 
seventh  absolutely,  and  that  the 
other  six  sevenths  formed  a  per- 
manent charitable  fund,  the  inte- 
rest alone  of  which  was  from  time 
to  time  payable  to  the  poor.  Gre- 
gory  v.  The  Atlomey'GeneraL  366 

2.  Bequest  of  a  pecuniary  legacy  to 
A,  for  life,  with  remainder  to  B, 
for  life,  with  remainder  to  the 
children  of  A,  living  at  the  decease 
of  the  survivor  of  A*  and  J?.,  to  be 
paid  at  twenty-one,  with  benefit 
of  survivorship  in  case  of  the  death 
of  any  such  children  under  twenty- 
one,  with  a  gift  over  to  X  if  all 
such  children  died  under  txoenty- 

one. 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


609 


one.  A.  had  two  children  only, 
who  attained  twenty*one  and  died 
in  A.'n  lifetime^  leaving  children : 
Held,  that  the  gift  over  to  X«  took 
effect.  Wilson  v.  Mount.  Page  397 
S.  A  testator  gave  some  pecuniary 
legacies  to  infants,  to  be  paid  to 
them  on  their  attaining  twenty- 
one  ;  and  by  a  codicil  he  directed, 
that  as  far  as  it  might  be  practi- 
cable, all  his  legacies  should  be 
paid  within  six  months  after  his 
decease :  Held,  that  the  direction 
in  the  codicil  did  not  accelerate 
the  time  of  payment  to  the  infant 
legatees.     Frost  v.  Capel.        184 

4.  Bequest  in  trust  for  all  the  chil- 
dren of  the  testator's  late  uncle 
«f.  B.  deceased,  to  be  divided 
equally  amongst  them  and  the 
issue  of  such  of  them  as  should  be 
deceased,  share  and  share  alike, 
such  issue  to  be  entitled  to  the 
share  of  his  deceased  parents 
equally  amongst  them :  Held,  that 
a  grandchild  of  «/•  B.,  whose 
parent  was  dead  at  the  date  of  the 
will,  was  entitled  to  take.  Bebb 
▼•  BeckwUh.  308 

5.  A  testator  by  his  will  gave  the 
residue  of  his  estate  to  his  wife. 
By  a  codicil,  'Mnstead  of  giving 
the  whole  of  his  property,  afler 
the  legacies  were  paid,  to  his 
wife,"  he  bequeathed  10,000/.,  the 
interest  of  which  to  be  paid  her 
for  life,  **and  then  to  go  to  his 
daughter,  and  his  house  and  fur- 
niture, plate,  wines,  &c.  at  K,  72., 
in  short,  the  whole  of  his  property 
at  his  decease,  except,  carriage 
and  horses  and  his  gold  repeater ; 


and  it  was  his  further  wish  that 
she  might  continue  in  either  house, 
but  not  to  change,  and  having  the 
use  of  the  same  during  her  life, 
wines,  spirits,  &c. included:  Held, 
that  the  gift  by  the  codicil  be- 
yond the  10,000/.  was  void  for 
uncertainty.  Baker  v.  Newton. 
Newton  v.  Richards.        Page  112 

6.  A  testator  bequeathed  a  moiety 
of  personal  estate  to  his  daughter 
for  life,  with  remainder  to  her 
children,  with  remainder  to  the 
children  of  such  children  as  should 
die  in  the  life  of  the  daughter ;  he 
gave  the  other  moiety  to  his  son 
for  life,  with  remainder  to  his 
children ;  but  if  his  son  died  with- 
out issue  him  surviving,  he  gave 
the  last-mentioned  moiety  to  the 
children  of  the  daughter,  <*  in  such 
shares  and  proportions  and  in  such 
manner  as  was  thereinbefore  di- 
rected and  appointed  for  the  pay- 
ment and  division  of  their  shares 
in  the  other  moiety ;"  the  son  died 
without  issue:  Held,  that  the 
daughter  took  a  life  interest  in 
the  second  moiety  by  implication. 
Davies  v.  Hopkins.  276 

7.  A  gift  in  terms  importing  a  pre- 
sent vested  interest  with  a  post- 
poned time  of  payment  is  not 
made  contingent  by  a  direction  to 
accumulate  till  the  time  of  pay- 
ment arrives.    Blease  v.  Burgh. 

226 

8.  A  testatrix  bequeathed  several 
legacies,  and,  amongst  others,  one 
to  a  servant,  '<  if  he  should  be  re- 
siding with  her  at  the  time  of  her 
decease,  but  not  otherwise;"  and 

she 
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she  directed  the  said  legacies  to 
be  paid  "  toithin  six  months  aAer 
her  decease,"  and  declared  that 
the  legacies  should  not  be  vested 
until  payable.  The  legatee  died 
before  the  expiration  of  six  months : 
Held,  that  the  representatives  of 
the  legatee  were  entitled  to  the 
legacy.  Lucas  y,  Carline.  Page  S67 

9.  Bequest  of  600/.  to  be  applied 
towards  payment  of  the  debt  to 
which  Z.  Chapel  was  or  might  be 
subject  at  the  testator's  decease. 
The  chapel  was  vested  in  trustees 
for  a  particular  class  of  dissenters. 
The  general  body  of  that  class 
had  incurred  a  debt  for  building 
chapels,  and  600/.  were  laid  on 
Z.  ChapeU  which  it  was  expected 
would  be  raised  by  voluntary  sub- 
scription of  the  members,  but 
there  was  no  legal  liability:  Held, 
that  the  legacy  failed.  Daviea  v. 
Hopkins*  276 

10.  A  testator  gave  his  residuary  es- 
tate to  his  wife  for  life,  and  to  be 
divided  amongst  and  paid  to  his 
children  on  the  whole  of  them 
attaining  twenty-one,  and  not  be- 
fore ;  but  the  payment  to  be  post- 
poned till  the  death  of  their  mo- 
ther;  and  he  directed  maintenance 
to  be  allowed  them  in  the  event 
of  the  wife's  death  while  the  chil- 
dren were  under  twenty-one;  there 
was  a  gift  over  to  the  children  of 
any  child  who  should  die  before 
receiving  his  share,  and  the  testa- 
tor provided  that  in  case  any  of  his 
children  should  die  without  leaving 
issue,  his  share  should  go  over  to 
the  survivors,    A  child  attained 


twenty-one  after  the  widow's  de- 
cease, but  died  without  issue  be. 
fore  receiving  her  share :  Held, 
that  her  representatives,  and  not 
the  surviving  children,  were  en- 
titled to  her  share.  Whiting  v. 
Force,  ^^S^  ^^ 

See  Charity,  6,  7. 

Cumulative  Leoaot,  passim. 

Devise. 

Estate  for  Life. 

Mortmain. 

Perishable  Property,  1, 2.3. 

Remoteness,  passim. 

Specific  Legacy,  jMxxWm. 

Superstitious  Uses. 

Trust,  1. 

BILL  OF  EXCHANGE. 
5^6  International  Law. 

BOND. 
See  Breach  of  Trust,  2. 

BREACH  OF  TRUST. 

1.  Two  executors  were  directed,  af- 
ter making  some  annual  payments, 
to  invest  and  accumulate  the  sur- 
plus. One  of  the  executors  re- 
ceived the  dividends  of  stock  for 
several  years,  and  misapplied  them; 
it  did  not  appear  that  the  other 
executor  had  any  knowledge 
thereof:  Held,  that  the  latter  was 
not  answerable  for  the  breach  of 
trust. 

Two  executors  sold  out  stock, 
and  the  produce  was  received  by 
one :  Held,  that  the  other  was  re- 
sponsible for  its  misappUcatioD, 
but  was    enlatled  to  an  enquiry, 

whether 
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whether  any  part  had  been  ap- 
plied in  discharge  of  claims  against 
the  testator.     WiUiams  v.  Nison. 

Page  472 
2.  An  obligor  of  a  bond,  after  no- 
tice that  it  had  been  assigned  on 
trusts*  of  the  particulars  of  which 
there  was  no  proof  of  his  being 
CQgniBQSXif  made  payments  to  par- 
ties not  entitled  thereto,  some  by 
order  of  the  trustee,  and  some  to 
the  executrix  of  the  obligee,  with- 
out such  order:  Held,  that  the 
obligor  was  not  responsible  to  the 
cestui  que  trust  for  the  former,  but 
was  liable  to  repay  the  latter. 
Roberts  v.  Lloyd.  876 

See  Charity,  2,  S. 
Costs,  4. 

Municipal  Corporations. 
Pleading,  2. 
Trustee,  2. 


CANAL  SHARES. 
See  Specific  Legacy. 

CANONRY. 

A  canon  of  Windsor  granted  the 
canonry  and  the  profits,  &c.  to  the 
Plaintiffs  to  secure  a  sum  of  money. 
So  far  as  it  appeared  on  an  inter- 
locutory application,  the  estates 
were  vested  in  the  corporation, 
and  the  canon  was  entitled  to  an 
aliquot  share  of  the  profits.  There 
was  no  cure  of  souls,  and  the  only 
duties  were  residence  within  the 
castle,  and  attendance  in  the  cha- 
pel twenty-one  days  a  year ;  Held, 


upon  this  state  of  circumstances, 
that  the  security  was  valid,  and  a 
receiver  of  the  profits  was  ap- 
pointed. 

Principles  of  public  policy,  on 
which  pay,  pensions,  &c.  are  held 
unalienable.  Grenfdl  v.  The 
Dean  and  Canom  of  Windsor* 

Page  544 

CHARGE    ON    SEPARATE 
ESTATE. 

■ 

See  Husband  and  Wife,  1, 
'     Separate  Use. 

CHARITY. 

1.  In  every  case  where  the  general 
purpose  of  a  gift  or  conveyance  is 
declared  to  be  charity,  and  the 
particular  payments  do  not  ex- 
haust the  whole  fund,  any  surplus 
will  belong  to  the  charity,  unless 
there  are  other  circumstances 
from  which  a  contrary  intention  of 
the  testator  can  be  collected.  At" 
torney'General  v.  The  Drapers* 
Company.  508 

2.  Absolute  alienation  and  a  rever- 
sionary lease  of  charity  property 
set  aside  as  improvident.  Attor^ 
ney'General  v.  Kern  420 

S.  A  fund  was  raised  by  voluntary 
subscription  by  the  inhabitants  of 
Lewes  and  its  neighbourhood,  and 
applied  in  the  purchase  of  pre- 
mises for  making  a  pest-house, 
and  the  trusts  were  declared  ac- 
cordingly. In  1808  the  trustees, 
under  a  resolution  of  the  inhabit- 
ants at  a  general  meeting,  sold  the 
premises,  and  lent  the  produce  to 

tb9 
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the  commissioners  of  lighting  and 
paving  on  the  security  of  the 
rates.  Neither  the  principal  nor 
interest  having  ever  been  repaid : 
Held,  upon  an  information  by  the 
Attorney-General,  that. this  was 
a  charitable  foundation;  that  a 
breach  of  trust  had  been  com- 
mitted ;  and  that  the  money 
ought  now  to  be  repaid  by  the 
commissioners  out  of  the  rates, 
though  by  the  act  empowering 
the  commissioners  to  raise  money 
on  the  rates  one  twentieth  of  the 
principal  was  to  be  paid  off  an- 
nually. The  Attorney-General  v. 
Kdl.  Page  575 

4.  A  testator  in  whom  real  estates 
were  vested,  subject  to  certain 
rent  charges,  devised  them  to  the 
Fishmongers*  Company,  **  in  aid 
of  the  maintenance  of  the  poor 
men  and  women  of  the  mystery 
and  community  aforesaid  forever;" 
being  precisely  the  same  terms  as 
those  under  which,  by  their  char- 
ter, the  company  were  licensed  to 
hold  land  in  mortmain  :  Held,  un* 
der  the  circumstances,  that  the 
testator  was  a  mere  trustee  for  the 
company;  and  an  information  be- 
ing  filed  against  the  company,  to 
carry  into  execution  the  chari- 
table trusts  mentioned  in  the  tes- 
tator's will,  was  dismissed  with 
costs.  Attorney 'General  v.  The 
Fishmongers^  Company. '  588 

A  chartered  company  became 
entitled  by  a  devise  to  them,  in  the 
terms  of  their  charter,  contained  in 
the  will  of  one  of  their  body,  to 
property,  subject  to  rent  charges 


which  were  devoted  to  supenti« 
tious  uses  principally  under  the 
will  of  Sir  J.  a     In  1437  Sir  /. 
C.'s  executors  of  their  good  grace, 
zeal  and  love  which  thcj  had  unto 
the  soul  of  Sir  «/.  C.,  and  to  the 
intent  that  his  will  might  be  better 
observed,  paid  to  the   company 
400  marks  in  recompence  of  the 
great  charge  and  cost  the  com- 
pany had  borne  in  reparations  of 
the  land  out  of  which  tiie  rent 
charge  was  issuing,  so   that  the 
will  of  Sir  J.  C  might  be  observed 
and  kept  in  time  coming.  In  1547 
the  statute  against  superstitious 
uses  passed,  and  three  years  after 
the  company  purchased  the  rent 
charges  of  the  crown,  which  were 
conveyed  by  letters  patent;  sub- 
sequently, in  the  4th  Jac.  1.,  an  act 
of  parliament  passed,  whereby,  to 
remove  doubts  and  questions,  it 
was  enacted  that  all  mei^suages, 
rents,  &c.  as  had  been  thereto- 
fore devised  to  the  company  and 
which  were  mentioned  in  the  let- 
ters  patent  might  be  thereafter 
held  by  the  company  against  the 
king,  saving  the  rights  of  persons 
other  than  the  king.     The  com- 
pany had  ever  since  been  in  pos- 
session of  the  property,  and  had 
dealt  with  it  as  their  general  pro* 
pcrty,  but  had  applied  part  of  the 
rents  in  charity.     In  an  informa- 
tion filed  in  1832,  ]nsis.ting  that  tlie 
property  was  devoted  to  charity 
under  the  devise :  Held,  that  at  thii 
distance  of  time  any  thing  which 
seemed  ambiguous  ought  to  be 
presumed  in  favour  of  the  com- 
pany ; 
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pany;  that  the  testator  was  a 
mere  trustee  for  the  company; 
that  it  ought  to  be  presumed  that 
charges  to  which  the  crown  be- 
came entitled,  and  which  were 
granted  to  the  company,  were 
equal  to,  if  they  did  not  exceed, 
the  whole  value  of  the  land ;  and 
that  under  the  grant  and  statute 
the  estates  themsdves  became  the 
property  of  the  company.  The 
Attorney 'General  v.  The  Fish- 
mongers Company.  Page  588 

5*  This  Court  has  authority  to  ex- 
ercise a  discretion  in  charity 
cases ;  and  where  it  appears  that 
the  prosecution  of  accounts  and 
inquiries  would  not  be  beneficial 
but  prejudicial  to  the  interests  of 
the  charity,  the  Court  will  refuse 
them.  Tjie  Court  also  discou- 
rages long  and  expensive  litigation 
in  charity  cases  for  matters  of 
small  value.  The  Attorney^Ge' 
neralv.  Shearman.  104 

6.  A  tesUtor  bequeathed  1000/.  to 
**the  Jews*  poor.  Mile  End;** 
there  were  two  charitable  institu- 
tions for  poor  Jews  at  Mile  End, 
and  it  not  appearing  which  of  the 
charities  was  meant.  Held,  that 
the  fund  ought  to  be  applied  cy- 
pres;  and  the  Court  divided  the 
bequest  between  these  two  chari- 
table institutions.  Bennel  v.  Hay- 
ter.  81 

7*  Bequest  of  residue  to  a  company, 
to  apply  the  interest  of  a  moiety 
"  unto  the  redemption  of  British 
slaves  in  Turkey  or  Barhary,**  one 

'  fourth  to  charity  schools  in  Lon» 
don  and  its  suburbs,  and  in  con- 


sideration of  the  care  and  pains  of 
the  company;  the  remaining  one 
fourth  towards  necessitated  de- 
cayed freemen  of  the  company* 
There  were  no  such  British  slaves 
to  redeem ;  and  a  reference  was 
made  to  the  Master  to  approve  of 
a  scheme  for  the  application  of 
the  fund  thus  unapplied,  having 
regard  to  all  the  charitable  be- 
quests in  the  will :  Held,  that  the 
application  of  the  fund  to  the 
education  of  the  British  emanci- 
pated apprenticed  negroes  was  not 
a  cy'pres  application ;  secondly, 
that  the  gift  to  the  freemen  of  the 
company  was  a  charitable  bequest ; 
and  thirdly,  there  being  no  direct 
objects  to  which  the  income  could 
be  applied,  regard  being  had  to 
the  bequest  touching  British  cap- 
tives, that  the  application  of  the 
fund  to  the  second  and  third  pur- 
poses was  as  near  as  could  be  to 
the  intention  of  the  testator,  having 
regard  to  all  the  charitable  be- 
quests in  the  will. 

Principles  on  which  the  Court 
proceeds  in  the  application  of  a 
charity  fund  cy^pres.  Attorney' 
General  v.  The  Ironmongers*  Com^ 
pany*  Page  918 

See  Attorney-Gsnkral. 

BSQUEST,  1. 

Grammar  Scbool. 
Lasting  Improvements. 
Merger. 
Mortmain. 
Superstitious  Uses. 


CHARTER. 
See  Corporation. 


CLERK 
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CLERK  IN  COURT. 

A  clerk  in  court,  who  acted  both  for 
the  Plaintiff  and  Defendants,  ap- 
plied to  the  Plaintiff's  solicitor  for 
the  names  of  commissioners  to 
take  the  Defendants'  answer : 
Held,  that  this  must  be  consi- 
dered as  a  step  taken  by  him  on 
behalf  of  the  Defendants,  although 
it  was  sworn  that  no  instructions 
had  been  given  by  the  Defendants 
to  the  clerk  in  court  for  preparing 
a  commission,  and  that  such  ap- 
plication, if  any,  had  been  made 
by  him  in  the  character  of  clerk 
in  court  of  the  Plaintiffs.  Beavan 
V.  JVaterhouse.  Page  58 

CO-DEFENDANTS. 

A  suit  was  instituted,  by  a  party 
entitled  in  remainder,  against  a 
trustee,  to  make  him  responsible 
for  a  trust  fund  invested  on  an 
improper  security,  and  a  decree 
was  made  for  its  restitution :  Held, 
that  in  this  suit  the  tenant  for  life, 
who  was  a  Defendant,  was  not  en- 
titled against  his  co-Defendant, 
the  trustee,  to  an  account  of  the 
interest  which  had  accrued  pend- 
ing the  suit,  there  being  no  such 
case  made  by  the  pleadings.  Good" 
toin  V.  CUvaley.  SO 

COMMITMENT. 

See  Contempt. 

COMPANY. 

See  COBPORATIOK. 


COMPENSATION. 
i$eff  Lasting  Impbovements. 

COMPOSITION  DEED. 
See  Debtor  and  Creditob. 

COMPROMISE. 
See  Aobssment,  I. 

CONDITION. 

A  testator  gave  one  estate  to  Jamet^ 
upon  trust  to  pay  to  testator's 
wife  ISLb,  year  for  life,  and  afler 
her  decease  he  gave  the  estate  to 
Thomas.  The  testator  also  gave 
a  second  estate  to  James^  upon 
trust  to  pay  testator's  wife  28L  a 
year  for  life,  and  after  her  decease 
he  gave  this  estate  absolutely  to 
James;  and  he  declared,  that  if 
James  should  neglect  or  refuse  to 
pay  the  annuities  from  either  of 
the  said  estates  when  they  be- 
came due,  that  his  wife  should 
have  power  of  selling  the  estates 
and  to  appropriate  the  money  to 
her  own  use.  The  rents  being 
insufficient  to  pay  the  annuities: 
Held,  that  the  widow  had  a  right 
to  sell  unless  James  paid  the  full 
amount  of  the  annuities,  but  that 
he  was  not  personally  bound  to 
pay  them.    Button  v.  Button. 

Page  256 

CONDITIONS  OF  SALE. 

A  sale  was  made  by  a  mortgagee 
under  a  power,  subject  to  certain 
special  conditions  (stated  in  the 

text): 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


615 


text):  Heidi  that  they  were  not 
of  such  a  depreciatiog  character 
as  to  invalidate  the  sale. 

All  objections  to  a  title  were  to 
be  taken  within  twenty-one  days 
from  the  delivery  of  the  abstract, 
or  be  deemed  waived,  and  time 
was,  in  that  respect,  to  be  con- 
sidered the  essence  of  the  con- 
tract :  Held,  that  the  twenty-one 
days  did  not  begin  to  nm  until  a 
perfect  abstract  had  been  deli- 
vered.   Hobson  y.  Bell.  Page  17 

CONSTRUCTION. 

See  Bequest,  passim. 
Cumulative  Legacy. 
Deed,  Constructiok  of. 
Devise. 

Dying  without  Issue. 
Estate  por  Liee. 
General  Orders,  1,  2. 
Lawful  Issue. 
Maintenance     and     Ad- 
vancement. 
Mortmain. 

Municipal  Corporations. 
Perishable  Property,  1, 2. 

4. 
Remoteness,  1,  2. 
Skparatjs  Estate. 
Specific  Legacy,  1,  2. 
Statutes. 
Trust. 
Trustee. 

CONTRACT. 

See  Agreement. 

Conditions  of  Sale. 
Interest,  1. 
International  Law. 
Vendor  and  Purchaser^  6. 


CONTEMPT. 

1.  Pending  proceedings  in  this  Court, 
attacks  on  the  Plaintiff  and  his 
witnesses  were  published,  repre- 
senting those  proceedings  as  vex- 
atious, and  that  the  witnesses  had 
in  their  evidence  been  guilty  of 
perjury:  Held,  that  this,  being 
calculated  to  disturb  the  free 
course  of  justice,  was  a  contempt 
of  Court.      Littler  v.   Thomson. 

Page  129 

2.  An  order  was  made  on  a  person, 
not  a  party  to  the  cause,  for  pay- 
ment of  a  sum  of  money  within 
three  weeks  from  the  date  of  the 
order^  but  it  was  not  served  until 
after  the  expiration  of  that  time : 
Held,  irregular,  and  the  subse- 
quent proceedings  to  a  commit- 
ment were  set  aside. 

Mode  of  enforcing  payment  of 
a  sum  of  money  under  an  order 
of  thej  Court  against  one  not  a 
party  to  the  cause.  Duffieldy. 
Elwes.  268 

See  Plea. 

Writ  of  Execution. 

CONVERSION. 

See  Mortmain. 

Perishable  Property,  1, 2.  S. 
Pleading^  2. 

COPYRIGHT. 

A  work  consisting  partly  of  compi- 
lations and  selections  from  former 
works  and  partly  of  original  com- 
positions may  be  the  subject  of 

copyright 

The 
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The  Defendant  having  pub- 
lished a  book  consisting  of  matter 
pirated  from  the  Plaintiffs'  work, 
intermixed  with  original  matter, 
the  Court,  without  waiting  till  the 
whole  of  the  pirated  parts  could 
be  ascertained,  enjoined  the  De- 
fendant from  publishing  his  book 
containing  any  articles  pirated 
from  the  Plaintiffs'  work.     Lewis 

V.  FuUarton*  Page  6 

« 

CORPORATION. 

Four  projectors  of  a  public  company 
obtained  a  charter,  by  which  they 
and  all  persons  who  might  be- 
come subscribers  were  incorpo- 
rated. The  capital  was  declared 
to  be  20,000/.,  which  was  to  be 
divided  into  400  shares.  Before 
any  other  subscribers  had  joined, 
the  four  projectors,  of  common 
assent,  divided  the  400  shares 
amongst  themselves,  accounting 
to  the  corporation  (as  was  alleged) 
for  12,000/.  and  not  20,000/.  They 
aflerwards  disposed  of  the  shares. 
A  bill  being  subsequently  filed  by 
the  corporation  against  the  pro- 
jectors, impeaching  the  trans- 
action, and  to  compel  them,  to 
pay  the  full  consideration :  Held, 
that  though  at  the  time  they  were 
the  only  persons  interested  in  the 
company,  yet  it  was  not  compe- 
tent for  them  to  take  the  shares 
without  paying  the  full  consider- 
atioir. 

On  a  bill  by  an  incorporated 
company  against  the  four  pro- 
jectors of  it,  to  compel  them  to 
account  to  the  company  for  the 


value  of  shares  which  they  had 
appropriated  to  themselves,  with- 
out, as  was  alleged,  having  paid 
the  full  consideration :  Held,  that 
the  individual  shareholders  need 
not  be  made  parties. 

Distinction  between  a  corpora- 
tion and  the  aggregate  of  the 
members  forming  such  corpora- 
tion. The  Society  of  Practical 
Knowledge  v.  Abbott.      Page  559 

COSTS. 

1.  Where  a  party  is  served  with  a 
petition  or  notice  of  motion,  he  is 
not  bound  to  take  upon  himself 
the  responsibility  of  deciding  whe- 
ther his  interest  in  the  matter  is 
such  as  to  render  it  unnecessary 
for  him  to  appear ;  and  he  will 
not  be  deprived  of  the  costs  of  his 
appearance,  on  the  ground  that 
he  is  not  interested  in  the  matter. 

A  promise  by  a  party  to  make 
no  opposition  to  an  application  in- 
tended to  be  made  by  another,  is 
not,  of  itself,  a  sufficient  ground 
for  refusing  him  the  costs  of  bis 
appearance.      Bamford  v.  W»^f' 

201 

2.  Where  several  persons  are  made 
defendants  in  respect  of  a  joint 
fiduciary  character  only,  or  if 
any  beneficial  interest  which  they 
may  have  does  not  conflict  with 
their  duty,  they  ought  not  to  sever 
in  their  defences,  otherwise  one 
set  of  costs  only  will  be  allowed 
them.     Gaunt  v.  Taylor.         S4€ 

S.  Defendants  admitted  by  their 
answer,  that  all  persons  interested 

were 
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were  parties  to  the  suit,  and  at 
the  hearing  objected  for  want  of 
parties^  and  the  objection  pre- 
vailed :  Held,  that  having  misled 
the  Plaintiff,  they  ought  to  pay 
him  the  costs  of  the  day.  Price 
V.  Berringion.  Page  285 

4.  A  trustee  guilty  of  a  breach  of 
trust,  allowed  the  general  costs  of 
an  administration  suit  as  between 
solicitor  and  client,  but  was  or- 
dered to  pay  so  much  as  had  been 
occasioned  by  his  breach  of  trust. 
Pride  v.  Fooks.  430 

S»  A  Plaintiff  partially  succeeded, 
so  as  to  be  entitled  to  costs ;  but 
he  failed  in  establishing  unfound- 
ed charges  of  fraud,  for  the  costs 
of  which,  the  Court  considered 
him  liable.  The  Court  made  a 
decree,  without  costs  on  either 
^  side.  Cuttingworth  ▼.  Loyd,  385 
See  Demuhrer. 

Infant,  1,  2. 

Municipal  Corporations. 

Official  Assignee. 

Pauper,  1,  2,  3. 

Plea. 

Short  Cause. 

Solicitor  and  Client,  1,  2. 
4,  5,  6,  7- 

Specific  Performance. 

Staying  Proceedings. 

Vendor  and  Purchaser,  1.  6. 

COVENANT  TO  SETTLE. 

See  Deed^  Construction  of. 
Separate  Estate. 

CREDITOR'S  SUIT. 

In  1811,  a  creditor's  suit  was  insti- 
tuted by  a  simple  contract  cre- 

voL.  n. 


ditor ;  the  answers  were  got  in  in 
1820,  the  Plaintiff's  debt  was  ad- 
mitted, and  thereupon  the  assets 
were  brought  into  Court;  in  1823, 
another  simple  contract  creditor 
obtained  judgment  against  the 
executors,  no  decree  was  made  in 
the  cause  until  1829:  Held,  that 
the  judgment  thus  obtained  had 
priority  over  all  the  simple  con- 
tract debts.    Larkins  v.  Paxton. 

'  Page  219 
See  Stating  Proceedings. 

CROSS-EXAMINATION- 
See  Evidence,  2. 

CUMULATIVE  LEGACY. 

1.  A  testator  bequeathed  to  Mrs.Z. 
PUney  an  annuity  of  150/.,  pay- 
able half-yearly,  for  her  separate 
use.  He  afterwards  wrote  in 
the  margin  opposite  this  bequest, 
'<  Now  Mrs.  J.  Gray^  one  hundred 
guineas  per  annum,  in  quarterly 
payments."  Mrs.  Z.  Pitney  had 
married  a  Mr.  Gray  prior  to  the 
date  of  the  will :  Held,  that  the 
annuities  were  substitutional,  and 
that  the  legatee  was  entitled  to 
an  annuity  of  100  guineas  for  her 
separate  use.  Martin  ▼•  Drink* 
toater.  215 

2.  Where  a  testator  makes  distinct 
gifts  by  distinct  codicils  the  pre- 
sumption is,  that  the  subsequent 
gifts  are  additional,  and  that  the 
testator,  when  he  made  the  last 
had  not  forgotten  the  former,  and 
did  not  mean  to  make  the  last 
either  in  vain  or  in  substitution 

St  for 
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for  the  former ;  but  thii  presump- 
tion may  be  strengthened  or  re- 
butted   by    any    circumstances 
which,  by  just  inference  and  pre- 
sumptiouy  may  enable  the  Court 
to  ascertain  the  real  intention  of 
the  testator.    The  nature  of  the 
legacies  and  the  extent  of  interest 
in  them  which  is  given  are  very 
material  circumstances,  but  the 
Court  also  regards  the  situation 
of  the  testator  with  respect  to  the 
persons  for  whom  he  is  making 
provision,  and  the  other  directions 
which  he  may  have  given. 
A  legacy  of  5000^  subject  to 
[    be  divested  if  the  legatee  should 
die  before  attaining  twenty-one  or 
marriage,  would  not  be  considered 
as  a  repetition  of  or  substitution 
for  two  legacies  of   10002.  and 
400tf.  not  subject  to  be  so  di- 
vested and  given  by  a  subsequent 
codicil. 

By  the  first  codicil,  the  testator 
gave  to  his  illegitimate  daughter 
[  PhiUU  an  annuity  of  100/.  a  year 
and  a  sum  of  1000/.,  with  a  power 
to  the  trustees  to  advance  250/. 
for  her  benefit.  By  the  second 
codicil  the  testator  merely  revoked 
the  appointment  of  a  trustee.  By 
his  third  codicil  he  gave  PhiUis  a 
debt  of  1546/.  sterling,  a  legacy 
of  1000/.  and  one  of  4000/.  when 
his  estates  were  cleared  of  all  pre- 
sent demands  on  them.  By  a  fifth 
codicil  he  charged  two  estates 
with  5000/.  each  for  his  illegitimate 
daughters  Phillis  and  iSyii/,  to  be 
divested  on  their  dying  under 
twenty-one  or  before  marriage. 


By  a  subsequent  codicil  he  coo- 
firmed  his  will  and  the  second 
codicil  (which  varied  the  trustees 
only),  and  also  (though  inacca- 
rately  describing  it)  the  fifth  co- 
dicil ;  and  afler  reciting  that  he 
had  by  one  or  both  of  the  codicils 
to  his  said  will  in    a  svfidnt 
manner  provided  for  PhiUis,  be 
gave  to  his  illegitimate  daughters 
S^bil  and  Clara  an  estate  similar 
in  all  respects  to  that  which  by 
his  said  codicil  or  codicils  he  bad 
given  to  his  said  other  daughter, 
and  he  declared  that  Sybil  and 
Clara  should  have  the  same  pro- 
vision as  he  had  made  for  bis 
other  daughter :  Held,  that  the 
legacies  were  not  cumulative,  and 
that  the  daughters  were  entitled 
to  the  provision  made  by  the  fiiUi 
codicil  only.     RoUey  v.  Rotlin* 

Page  95 

CY-PRES. 
See  Chabitt,  6,  7. 


DAMAGES. 
See  Vendor  and  Purchaseb,  h  ^ 

DEBT. 
See  Bequest,  9- 

DEBTOR  AND  CREDITOR 

Upon  a  composition  between  a 
debtor  and  his  creditors,  a  cre- 
ditor cannot  ostensibly  accept  a 
composition  and  sign  the  deed 
which  expresses  his  acceptance 

of 
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of  the  terms,  and  at  the  same 
time  stipulate  for  or  secure  to 
himself  a  peculiar  and  separate 
advantage  which  is  not  expressed 
upon  the  deed. 

A  creditor  holding  a  security 
for  his  debt  may  stipulate  to  have 
the  benefit  of  it  in  addition  to  the 
amount  of  the  composition  offered 
by  a  debtor  to  his  creditors ;  but 
he  must  either  hold  himself  en- 
tirely aloof  from  the  other  cre- 
ditors, or  distinctly  communicate 
with  them  on  the  subject  if  he  at 
all  acts  in  common  with  them. 

A  debtor  entered  into  a  nego- 
tiation fbr  a  compromise  with  his 
creditors,  but  there  did  not  ap- 
pear to  have  been  any  general 
meeting  of  them,  or  any  agree- 
ment entered  into  by  them  ge- 
nerally. One  of  the  creditors  sti- 
pulated that  he  should  have  the 
benefit  of  a  mortgage  security 
which  he  held,  in  addition  to  the 
amount  of  composition.  He  ac- 
cepted the  composition,  but  did 
not  then  execute  the  composition 
deed ;  he  afterwards  realised  his 
mortgage  security,  and  then  exe- 
cuted the  composition  deed,  by 
which  he  purported  to  release  his 
debtor  altogether,  without  any 
reservation  of  the  mortgage  se- 
curity; another  creditor  subse- 
quently executed  the  composition 
deed.  The  agreement  was  not 
communicated  to  the  other  cre- 
ditors, but  there  was  no  fraudulent 
concealment:  Held,  on  grounds 
of  public  policy,  that  the  creditor 
was    not   entitled  to  retain  his 


mortgage  security  in  addition  to 
the  amount  of  the  composition. 
CuUingmorih  v.  Loyd.    Page  S85 

DECLARATIONS. 

See  EviDSNCB,  4. 
PowBH  ov  Sale. 

DECREE. 

Form  of  decree  in  a  foreclosure  suit, 
where  A,^  whose  estate  was  al- 
ready mortgaged  to  the  Plaintiff, 
joined  B.^  as  his  surety,  in  a  mort- 
gage to  the  Plaintiff  of  both  their 
estates  for  a  further  sum.  Aid- 
tooHh  V.  Robinson.  287 

See  Co-Defendants. 
Infant,  3. 

Lasting  Imfbovbmsnts. 
Revivor,  Bill  of. 
Tenant  in  Tail. 

DEED. 

See  C ANONRT.  ■ 

Husband  and  Wife. 
Inquisition. 
Insolvent,  L 
Merger. 

Separate  Estate. 
.  Separate  Use. 

DEED,  CONSTRUCTION  OF. 

On  the  marriage  of  a  lady,  who  was 
possessed  of  funded  property  and 
shares  in  water-works,  the  funded 
property  alone  was  settled;  the 
settlement,  however,  contained  a 
recital  of  an  intention,  that  all 
property  which  the  wife,  or  her 
Ss  2  husband 
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husband  in  her  right,  should  after 
the  marriage  become  entitled  to, 
should  be  settled  on  similar  trusts^ 
and  a  covenant  by  the  husband 
and  by  the  wife,  that  all  property 
which  she,  or  her  husband  in  her 
right,  should  after  the  settlement 
become  entitled  to  should  be  set- 
tled :  Held,  that  the  shares  were 
subject  to  the  trusts  of  the  settle- 
ment. James  v,DuranU  Page  177 

See  Assignment. 
Insolvent,  1. 
Rectifying  Settlement. 
Separate  Estate. 
Separate  Use. 

DEMURRER. 

After  a  demurrer,  the  Plaintiff  may, 
before  it  has  been  argued,  obtain 
an  order  of  course  to  amend ;  the 
only  question  is,  what  costs  he  is 
to  pay,  and  that  depends  upon 
whether  the  demurrer  has  been 
set  down  or  net*  Warburton  v. 
The  London  and  Blackwall  Rail' 
way  Company.  253 

See  Agreement,  2. 
Corporation. 
Injunction,  K 
Insolvent,  2. 

DEPOSITIONS. 

Depositions  suppressed  on  the  ground 
of  interrogatories  being  intituled 
in  one  cause,  in  which  a  deceased 
Defendant  and  her  representatives 
were  all  stated  to  be  Defendants 
together,     Pritchard  v.  Foulkes. 

133 
Se^  Interrogatories. 


DEVISE. 

A  testator  gave  to  his  wife,  for  life 
onl}',  all  his  freeholds,  &c.,  as  also 
his  capital  in  trade  for  her  life, 
but  nevertheless  in  trust,  at  her 
death,  "for  his  then  surviving 
children,  share  and  share  alike, 
independent  of  the  rental  of  his 
said  estates,**  which  he  gave  **  to 
his  surviving  female  children;** 
and  he  proceeded  thus :  —  '*  On 
the  decease  of  any  of  the  children, 
.  should  they  die  without  issue,  that 
share  to  fall  to  the  rest,  and  so 
on  to  the  last  female  child ;  but 
should  they  marry  and  have  chil- 
dren, then  their  share  to  go  to 
the  said  child  or  children^  from 
the  last  female  child  to  the  males 
of  my  body : "  Held,  that  the  chil- 
dren of  a  daughter  of  the  testator, 
who  survived  him  but  died  in  the 
life  of  the  widow,  took  no  interest 
under  the  will.  Wordsworth  v. 
Wood.  Page  25 

2.  The  testator  devised  his  residuary 
freehold,  copyhold,  and  leasehold 
estates  to  his  son  and  four  daugh- 
ters, **  and  their  lawful  issue  re^ 
spectively  in  tail  general^  with  be- 
nefit of  survivorship  to  and  amongst 
their  issue  respectively,  as  tenants 
in  common  ;'*  but  such  issue 
"  being  sons,*'  not  to  have  vested 
interests  until  they  attained  twenty- 
one,  or  **  being  daughters,*'  until 
twenty-one  or  marriage;  with 
power  to  the  trustees,  after  the 
death  of  his  son  or  daughters  re- 
spectively, to  advance  such  issue 

during 
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during  minority,  to  the  extent  of 
oqe  half  the  presumptive  share  of 
**  each  child  ;^  and  in  case  his  son 
or  daughters  or  any  or  either  of 
them  should  die  without  leaving 
lawful  issue,  or  with  lawful  issue, 
and  such  issue,  being  a  ton  or 
4onsj  should  not  attain  twenty-one, 
or  being  a  daughter  or  daughters^ 
should  not  attain  that  age  or  be 
married,  then  the  part  or  share  of 
him  or  her  so  dying  to  be  for  the 
benefit  of  the  survivors  and  their 
issue,  in  the  same  manner  as  their 
original  shares:  Held,  that  the 
testator's  children  took  estates  for 
life,  as  tenants  in  common,  in  the 
freeholds  and  copyholds,  with  re- 
mainder to  the  grandchildren,  in 
tail  general,  in  the  shares  of  their 
respective  parents,  with  cross-re- 
mainders in  tail  between  such 
grandchildren  respectively,  and 
with  remainder  for  life  to  the  sur- 
vivors or  survivor,  others  or  other 
of  the  parents,  in  equal  shares  for 
life,  with  remainder  in  tail  to  their 
children ;  the  shares  accruing  to 
such  survivors,  &c.  to  be  subject 
to  the  same  limitations  and  auch 
benefit  of  survivorship  as  the  ori- 
ginal shares.  Cursham  v.  Neto* 
land.  Page  145 

See  Bequest. 
Condition. 

Dtino  without  Issue. 
Lawful  Issue. 
Mortmain. 
Superstitious  Uses. 
Trust,  1. 


DYING  WITHOUT  ISSUE. 

A  testator  gave  the  income  of  his 
personal,  and  the  rents  of  his  real 
estate,  to  his  daughter  for  life,  for 
her  aeparate  use,  and  after  her 
decease  and  the  decease  of  his 
wife,  he  gave  the  residue  of  his 
real  and  personal  estate  to  trus- 
tees, in  trust  to  sell  and  pay  half 
the  produce  "  to  the  issue*'  of  his 
daughter,  equally,  to  be  paid  at 
twenty-one ;  and  if  only  one  childt 
then  to  such  one  child  g  and  he 
directed  the  trustees  to  apply  the 
interest  in  the  maintenance  and 
education  .of  such  issue ;  **  and  in 
default  of  such  issue**  he  gave 
such  moiety  of  the  residue  be- 
tween his  nephews  and  nieces 
living  at  the  death  of  his  daughter. 
And  he  gave  and  devised  the  other 
moiety  of  the  residue  of  his  estate, 
at  the  decease  of  his  wife  and  his 
daughter  toithout  issue^  to  the 
same  trustees,  to  permit  his  godson 
to  receive  the  income  for  life, 
and  after  his  decease  to  certain 
charities :  Held,  that  **  issue  *'  in 
the  first  clause  was  to  be  construed 
** children;"  but  in  the  second 
clause  in  its  ordinary  unrestricted 
sense ;  and  that  consequently  the 
gift  over  of  the  first  moiety,  upon 
the  death  of  the  daughter  without 
issue,  was  good,  but  was^  too'  re- 
mote as  to  the  second. 

The  word  ** issue**  in  a  will, 

held  on  the  context  to  have  two 

different    meanings    as    to    two 

S  s  S  moieties 
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moieties  of  a  deriaed  estate.  Carter 
y.BentaU.  Page  551 


ECCLESIASTICAL  COURT. 
See  RscEivsB,  2. 

ECCLESIASTICAL   PREFER- 
MENT. 

See  Cakomrt. 

ENQUIRY. 

See  ExECCTOR. 
Plsaoimq,  1. 

ESTATE  FOR  LIFE. 

Bequest  of  money  and  leaseholds  to 
■  2k feme  sole  "for  her  own  abso- 
lute use,  without  liberty  to  sell  or 
assign  during  her  life:"  Held, 
that  she  took  the  property  abso- 
lutely, without  power  of  disposi- 
tion during  her  life.  Baker  v. 
Nevoton.    Newton  v.  Richards* 

112 
See  Remoteness,  1. 

ESTATE  TAIL. 
See  Trust,  1. 

EVIDENCE. 

1.  An  ex  parte  order  for  the  ex- 
amination, de  bene  esse,  of  a  wit- 
ness "  in  her  seventieth  year,  and 
very  weak  and  infirm,  and  from 
her  advanced  years  not  likely  to 
live  long,"  discharged  for  irregu- 


larityy  on  the  ground  that  she  did 
not  come  within  the  rule,  not 
being  <*  seventy  years  of  age," 
and  not  being  in  a  *<  dangerous 
state  of  health." 

Ex  parte  order  for  the  examin- 
ation, de  bene  essef  of  a  soldier 
under  military  orders  to  proceed 
abroad  in  about  six  days  for  six  or 
seven  years,  hddreguiar.  M^Ken- 
na  V.  Everiit.  Page  188 

2.  Cross-examination  of  a  witness  in 
equity,  to  prove  exhibits,  held  no 
waiver  of  objection  to  his  com- 
petency on  the  ground  of  interest ; 
but  senMe,  that  the  proposition  is 
not  true  that  a  witness  omy  be 
cross-examined  to  any  extent  and 
for  any  purpose,  without  waiving 
the  objection  to  his  competency 
on  the  ground  of  interest.  Frank 
V.  Maintoaring*  127 

S.  In  a  suit  to  set  aside  deeds,  on 
the  ground  that  their  execution 
had  been  procured  from  a  person 
while  a  lunatic,  a  trustee,  who  was 
alleged  to  have  assisted  in  procur- 
ing their  execution,  though  for  no 
personal  advantage,  was  held  an 
incompetent  witness  on  behalf  of 
the  parties  taking  beneficially 
under  the  deeds.  Held,  also,  that 
the  wife  of  the  trustee  was  equally 
incompetent.  Frank  v«  Main" 
waring.  126 

4.  Where  a  purchase  is  made  by  a 
parent  in  the  name  of  a  child,  the 
cotemporaneous  acts  and  declara- 
tions of  the  parent  are  evidence 
to  shew  that  the  child  shall  take 
as  trustee  only ;  but  the  subse- 
quent acts  and  declarations  of  the 

parent 
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parent  are  inadmissible  for  that 
purpose.    Sidmouth  v.  Sidmouih. 

Page  447 

See  AvFiDAviT. 

Extrinsic  Evidbnce. 
Husband  and  Wife^  2. 
Inquisition. 
Power  of  Sale. 
Rectifying  Settlement. 
Vendor  and  Purchaser^  4. 
Voluntary  Settlement. 

EXCEPTIONS. 

Exceptions  to  an  answer  for  insuffi- 
ciency will  not  fail  on  account  of 
their  not  following  literally  the 
words  of  the  interrogatory,  pro- 
vided the  variation  be  not  im- 
portant.   JBroton  v.  Keating.  581 

See  Report,  Master's. 

« 

EXECUTION. 

jSe«  Injunction,  3. 

EXECUTOR. 

A  testator,  a  victualler,  directed  his 
trade  to  be  carried  on  by  his 
executors  a  brewer,  and  spirit 
mercbanty  who  had  been  in  the 
habit  of  serving  him  in  his  life- 
time, and  supplies  were  furnished 
for  that  purpose  by  them.  The 
Court  would  not  declare  that  the 
executors  were  entitled  to  receive 
the  cost  price  only  for  these  sup- 
plies ;  but  directed  an  inquiry 
whether  the  supplies  were  proper, 
and  furnished  at  •  the  ordinary 
market  price.  Smith  v.  Lang- 
ford,  362 


See  Admission  of  Assets. 
.  Breach  of  Trust,  1. 
Pauper,  2. 
Settled  Account. 
Trustee,.  2. 

EXTRINSIC  EVIDENCE. 

Extrinsic  evidence  is  admissible  to 
shew  the  circumstances  of  the 
testator  at  the  time  of  making  his 
will,  so  as  to  enable  the  Court  to 
place  itself  in  the  situation  of  the 
testator ;  but  it  is  inadmissible  to 
prove  either  his  motives  or  in- 
tentions.   Martin  v.  Drinktoater* 

Page  215 


FAMILY. 
See  Insolvent,  1. 

FEME  COVERT. 

See  Husband  and  Wife. 

Maintenance  and  Advance- 
ment. 
Separate  Estate. 
Separate  Use. 

FOREIGN  CONTRACT. 
See  International  Law. 

FOREIGN  COURT. 

See  Jurisdiction. 

FORECLOSURE. 

See  Decree. 
Mortgage,  2. 

S  s  4  FORMX 


624* 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


FORMA  PAUPERIS- 
See  Pauper,  passim* 

FRAUD- 

See  Corporation. 

Husband  and  Wife,  2^ 
Production  of  Documnets^  4. 
Settled  Account* 
Solicitor  and  Client,  S. 
Voluntary  Settlement. 

FURTHER  DIRECTIONS. 

See  Pleading,  2. 

Report,  Master's. 


GENERAL  ORDERS. 

1.  A  PlaintifF  submitted  to  a  de- 
murrer, and  obtained  an  order  of 
course  to  amend,  undertaking  to 
amend  within  three  weeks ;  he 
did  not  comply  with  the  under- 
taking, but  after  the  expiration  of 
the  three  weeks  obtained  a  second 
order  of  course  to  amend  upon 
similar  terms.  No  answer  having 
been  filed :  Held,  that  the  second 
order  was  not  irregular.  Nicholson 
V.  Peile.  Page  497 

2.  Whether,  by  the  12th  General 
Order  (1828),  the  Master  can  ex- 
tend the  time  for  making  his  re- 
port more  than  once,  quare.  Davis 
V.  Franklin.  369 

See  Stop  Order. 

GIFT  OVER. 
See  Bequest,  2. 


GRAMMAR  SCHOOL. 

The  trustees  of  a  free  grammar  school, 
whose  origin  did  not  appear,  held 
property  *'  to  the  use  of  the 
school."  Having  elected  a  school- 
master, they  obliged  him  to  enter 
into  a  bond  and  agreement  stipu- 
lating that  he  should  not  have  or 
claim  a  freehold  in  the  school,  or 
estates ;  and  should  quit  at  six 
months'  notice,  and  should  not 
intermeddle  with  the  estates,  with 
certain  other  stipulations  as  to  the 
government  and  management  of 
the  school:  Held,  that  the  trus- 
tees had  exceeded  their  powers. 
In  re  the  Royston  Free  Grammar 
School.  Pige  228 


HEIR  AT  LAW. 

See  Mortmain. 

HUSBAND  AND  WIFE. 

1.  By  a  deed,  which  represented  the 
wife  to  have  the  dominion  over 
the  fee  of  an  estate,  by  means  of 
a  power  the  wife  appointed  and 
the  husband  and  wife  conveyed 
the  fee  by  way  of  mortgage.  The 
estate  was  reall}'  settled  to  the 
separate  use  of  the  wife  for  life, 
with  remainder  to  the  husband  for 
life,  with  remainders  over.  The 
mortgage  money  was  decreed  to 
be  raised  out  of  the  life  estates. 
Waintoright  v.  Hardisty.         S6S 

2.  If  a  woman  entitled  to  property, 
during  the  treaty  for  marriage  re- 
presents 
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presents  to  her  intended  husband 
that  she  is  so  entitled,  that  upon 
the  marriage  he  will  become  en- 
titled jure  tnaritif  and  if  during 
the  same  treaty  she  clandestinely 
convey  away  the  property  in  such 
manner  as  to  defeat  his  marital 
right,  and  secure  to  herself  the  se- 
parate use  of  ity  and  the  conceal- 
ment continues  until  the  marriage, 
a  fraud  is  thus  practised  on  the 
husband,  and  he  is  entitled  to  re- 
lief. 

Direct  misrepresentations,  or 
wilful  concealment  with  intent 
to  deceive  the  husbimd,  would 
entitle  him  to  such  relief;  and  if 
both  the  property  and  the  mode 
of  its  conveyance  pending  the 
marriage  treaty  be  concealed  from 
the  intended  husband,  there  is  still 
a  fraud  practised  on  him;  cases 
have,  however,  occurred  in  which 
concealment,  or  rather  the  non- 
existence of  communication  to  the 
husband,  has  not  been  held  frau- 
dulent ;  and  whether  fraud  is  made 
out  must  depend  on  the  circum- 
stances of  each  case. 

As  a  conveyance  made  imme- 
diately before  her  marriage  is 
primd  facie  good,  it  is  to  be  im- 
peached only  by  the  proof  of 
fraud. 

In  Augtut  a  widow,  having  a 
second  marriage  in  contemplation, 
settled  her  property  on  herself  for 
life,  for  her  separate  use,  with  re- 
mainder to  the  children  of  her  first 
marriage,  and  in  October  following 
she  married.  The  settlement  was 
prepared  by  her  direction,  with- 


out the  privity  or  assent  '<  of  her 
then  intended  husband."  In  a  suit 
to  carry  the  settlement  into  exe- 
cution, the  second  husband  in- 
sisted on  the  settlement  being  a 
fraud  on  his  marital  rights,  but  it 
was  not  proved  that  in  August  he 
was  "  the  intended  husband : " 
Held,  that  the  evidence  was  in- 
sufficient to  impeach  the  deed. 
England  v.  Dotons^         P&ge  522 

See  Agreement,  2. 
Separate  Estate- 
Separate  Use. 
Solicitor  and  Client,  2. 


IMPERTINENCE. 

A  Defendant,  after  having  appeared 
to  an  amended  bill,  obtained  an 
order  for  the  delivery  out  of  court 
of  his  papers  to  enable  him  to  pre- 
pare his  answer,  and  after  the  time 
for  answering  had  expired  applied 
to  the  Plaintiff  for  names  of  com- 
missioners to  join  in  taking  his 
answer :  Held,  that  he  could  not 
afterwards  refer  the  bill  for  imper- 
tinence.   Beavan  v»  Waterhouse. 

58 

IMPLICATION. 
See  Bequest,  6. 

INCUMBRANCE. 
See  Vendor  and  Purchaser,  ?• 

INFANT. 

1  •  Suit  improperly  instituted  on  be- 
half of  an  infant,  dismissed  with 

costs 
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costs  on  motion^  upon  the  appli- 
cation of  the  infant  by  A*  B.f  a 
person  not  then  a  party  to  the  salt, 
**  as  her  next  friend,  for  the  pur- 
pose of  the  application."  G«y  ▼. 
Guy.  Page  460 

2.  Bill  filed  by  two  infants ;  one  at- 
tained twenty-one  before  decree ; 
her  name  as  co- Plaintiff  struck  out 
on  her  application,  with  the  costs 
of  the  application.     Guy  v.  Guy. 

460 

S.  Minutes  of  decree  directed  con- 
veyance to  be  settled  by  Master, 
"  if  the  parties  differed"  there  be- 
ing an  infant  heir  who  was  a  party 
to  the  cause  and  a  necessary  party 
to  the  conveyance :  Held,  that  the 
words  « if  the  parties  differed " 
ought  to  be  omitted,  an  infant  be- 
ing interested.  Calvert  v.  God- 
Jrey.  267 

4.  The  Court  declined  taking  the 
consent  of  a  married  woman,  who 
was  a  minor,  to  the  payment  out 
of  Court  of  money  to  which  she 
was  entitled.      Stubbs  v.  Sargon. 

496 
See  Pleading,  1. 

INFORMATION. 
See  A:^orney-6eneral. 

INJUNCTION. 

1.  The  Plaintiff  obtained  a  special 
injunction,  and  the  Defendants 
subsequently  filed  a  general  de- 
murrer, after  which,  and  before 
the  demurrer  had  been  set  down, 
the  Plaintiff  obtained  an  order  of 
pourse  to  amend,  **  without  preju- 


dice to  the  injunction :"  Held  re- 
gular. IVarburtou  v.  The  Lond<m 
and  BlackwaU  Railway  Can^Mmym 

Page25S 

2.  On  dismission  ofbill  an  injunction 
falls  of  course.     Green  t.  Pub- 

ford.  70 

3.  An  answer  filed  on  the  morning 
on  which  a  motion  is  made  to  ex- 
tend the  common  injunction  is  not 
sufficient  to  prevent  its  being  ex- 
tended. 

A  bill  stated,  that  judgment  had 
been  obtained  at  law,  and  prayed 
an  injunction  to  stay  execution; 
the  court  of  law  afterwards  set 
aside  the  judgment,  and  let  m  the 
Defendant  at  law  to  plead ;  a  mo- 
tion being  made  to  extend  the 
common  injunction  to  stay  trial 
was,  under  these  circumstances, 
refused.      T^iompson  v.    Byrom* 

15 

4.  It  is  not  necessary  that  the  com- 
mon injunction  for  want  of  appear- 
ance should  be  obtained  in  term 
or  during  the  seal,  it  may  be  regu- 
larly obtained  any  day  on  which 
the  Court  is  sitting.  The  Earl  of 
Chesterfield  v.  Bond.  26S 

See  Bankrupt. 
Copyright. 
Jurisdiction. 
Supplemental  Bill. 

INQUISITION. 

On  a  bill  to  set  aside  deeds  and  re- 
coveries, on  the  ground  of  the 
lunacy  of  the  party  at  the  time  he 
executed  them:  Held,  that  the 
finding  of  the  jury  on  an  inqui- 

sition^ 


INDEX  TO  THE  PRINCIPAL  MATTER& 


627 


sition,  which  over-reached  that 
period,  afforded  a  presumption 
that  he  was  then  insane ;  but  there 
being  some  eyidence,  that  after 
the  time  when  the  lunacy  was 
stated  to  have  commenced  the 
party  was  not  of  unsound  mind, 
an  issue  was  directed  to  inquire 
whether  he  was  of  unsound  mind 
at  the  time  of  executing  the  deeds, 
&c.    Frank  v.  Mainwaring, 

Page  115 

INSOLVENT. 

1.  Property  was  settled  on  </.  A.  by 
his  father,  until  he  should  take  the 
benefit  of  the  Insolvent  Debtors' 
Act,  and  then  the  trustees  were 
during  his  life  to  apply  it  in  such 
manner  and  to  such  persons,  ybr 
the  hoards  lodging  and  subsistence 
of  J,  R.  and  his  Jamili/,  as  the 
trustees  should  think  proper ;  and 

[  after  his  decease,  upon  trust  for 
such  persons  as  </.  i?.  should  ap- 
point, and  in  default  of  appoint- 
ment in  trust  for  his  children. 
J.  R.  took  the  benefit  of  the  In- 
solvent Debtors'  Act:  he  had 
three  children,  but  his  wife  was 
dead:    Held,   that  his   children, 

'  who  were  all  infants,  became  en- 
titled to  three  fourths  and  the  as- 
signees to  one  fourth  of  the  life 
interest  of  J.  R,  Rippon  v.  Nor- 
ton.  63 

2.  In  Ma^  1819,  a  party  took  the 
benefit  of  the  Insolvent  Act  then  in 
force;  he  subsequently  acquired 
property,  and  died  leaving  more 
than  sufficient  to  pay  his  debts 


contracted  after  his  insolvency. 
The  scheduled  creditors  remain- 
ing unpaid:  Held,  that  a  bill 
might  be  maintained  by  one  of 
such  creditors  against  the  personal 
representatives  of  the  insolvent, 
without  the  previous  sanction  of 
the  Insolvent  Debtors'  Court,  for 
payment,  out  of  the  surplus  assets, 
of  the  scheduled  debts*    Ward  v. 

Painter.  Page  85 

« 

See  Pauper,  2. 
Pleading,  1. 
Voluntary  Settlement. 

INTEREST. 

1.  The  Defendant  wrote  to  his  re- 
ceiver and  professional  agent  as 
follows :  —  '^  If  you  will  remit  the 
400/.  I  can  give  you  a  note  for  it 
when  you  come  to  London,**  The 
money  was  advanced,  but  no  note 
was  signed :  Held,  that  a  special 
contract  must  be  inferred,  and 
that  interest  was  payable  by  the 
Defendant.  Rhoades  v.  Lwd  SeU 
tey.  359 

2.  A.  B,f  on  whose  estate  the  Plain- 
tiff had  a  charge  for  principal  and 
interest,  being  desirous  of  paying 
it  instead  of  having  it  raised  out  of 
the  estate,  was  ordered  to  pay  it 
into  Court  by  a  given  day.  He 
made  default,  and  applied  for  an 
extension  of  the  time,  which  was 
granted :  Held,  that  the  Plaintiff 
was  not  entitled  to  subsequent  in- 
terest on  the  aggregate  of  prin- 
cipal and  interest  due,  but  on  the 
principal  only.  Wilkirison  v. 
Charlestoorth.  4-70 

See 
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See  Co-Defendants. 
International  Law. 

INTERNATIONAL  LAW. 

A  bill  of  exchange  was  drawn  and 
accepted  in  Paris^  and  made  pay- 
able in  England,  The  drawer 
and  acceptor  were  living  there. 
No  rate  of  interest  was  expressed 
to  be  payable  on  the  bill :  Held, 
that  the  default  being  made  in 
England^  interest  was  payable  ac- 
cording to  the  English  and  not 
the  French  law. 

As  to  contracts  merely  personal} 
it  is  a  general  rule,  that  questions 
relating  to  the  validity  and  to  the 
interpretation  of  a  contract  are  to 
begoverned  by*  the  lawofthecoun- 
try  where  the  contract  was  made ; 
and  if  a  remedy  for  non-perform- 
ance of  a  contract  is  sought  in  an- 
other country,  the  mode  of  suing 
and  the  time  within  which  the  ac- 
tion must  be  brought  are  to  be 
governed  by  the  law  of  the  coun- 
try in  which  the  action  is  brought 
Cooper  V.  The  Earl  of  Waldegrave. 

Page  282 

INTERROGATORIES. 

A  petition  for  a  commission  to  exa- 
mine witnesses,  and  the.  order 
thereon,  obtained  by  consent, 
were  intituled  in  an  original  and 
revived  suit,  but  the  interroga- 
tories were  intituled  in  the  ori- 
ginal cause  only :  Held,  that  the 
interrogatories  were  wrongly  in- 
tituled, and  the  depositions  were 
suppressed.  Pritchard  y»  Foulkes, 

133 


See  Depositions. 
Exceptions. 

ISSUE. 

See  Dying  without  Issoe. 
Lawful  Issue. 


JUDGMENT. 

A  court  of  equity  has  no  jurisdiction 
under  the  1  &  2  Vict.  c.  110.  «.  14. 
to  order  monies  invested  in  the 
name  of  the  Accountant-General 
to  stand  charged  with  a  judgment 
debt  recovered  at  law  against 
the  party  entitled  to  such  funds. 
Miles  V.  Presland.  Page  300 

See  Creditor's  Suit. 
Injunction,  3* 

JURISDICTION. 

After  decree  the  Court  has  jurisdic- 
tion, at  the  instance  of  a  Defend- 
ant, to  enjoin  the  Plaintiff  from  pro- 
ceeding  in  another  court  in  respect 
of  the  same  matter. 

Afler  decree  here,  the  Plaintiff 
cannot,  except  by  leave  of  the 
Court,  proceed  in  another  court 
in  respect  of  flie  same  matter, 
even  though  such  proceedings  are 
merely  auxiliary.  Wedderbum  v. 
Wedderburn.  208 

See  Award. 
Bankrupt. 
Grammar  School. 
Insolvent  Debtor,  2. 
Rectifying  Settlement. 
Solicitor  and  Client,  S. 
Vendor  and  Purchaser,  1, 2. 

LACHES. 
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LACHES. 

Under  a  trust  deed  dated  in  1806 
and  which  was  to  operate  during 
the  life  of  the  grantor,  the  trustee, 
after  the  performance  of  certain 
trusts,  was  to  pay  the  surplus 
rents  to  the  owner  during  his  life. 
The  owner  died  in  1816,  the  trus- 
tee died  in  1618,  and  in  1828  a 
bill  for  an  account  was  filed  by  the 
representative  of  the  former  against 
the  representatives  of  the  latter. 
The  answer  was  filed  in  the  fol- 
lowing year,  but  no  further  pro- 
ceedings were  taken  in  the  suit 
until  1839,  when  the  cause  was 
set  down  and  was  heard  in  1840: 
Held,  that  no  such  laches  existed 
as  to  bar  the  account :  Held  also, 
that,  as  regarded  the  lapse  of 
time,  the  case  was  to  be  looked  at 
in  the  same  light  now  as  at  the 
filing  of  the  bill.  Dickenson  v. 
Lord  Holland.  Page  310 

See  Creditor's  Suit. 

LAPSED  LEGACY. 
iSee  Bequest.  8. 

LASTING  IMPROVEMENTS. 

A  lessee  of  charity  property  obtained 
a  further  reversionary  term,  and 
afterwards  made  considerable  last- 
ing improvements  on  the  property ; 
the  reversi<mary  lease  being  set 
aside,  the  Court  considered  the 
lessee  entitled  to  compensation  for 
money  laid  out  by  him  in  refer- 
ence to  the  extended  enjoyment. 
AUomey^General  v.  Kerr.       420 


LAWFUL  ISSUE. 

The  words  '^  lawful  issue"  in  a  de- 
vise to  four  parents  and  their 
'<  lawful  issue  respectively,  in  tail 
general,"  without  benefit  of  sur- 
vivorship to  and  amongst  their 
issue  respectively,  as  tenants  in 
common,  held,  upon  the  context 
of  a  will,  to  be  words  of  purchase, 
and  not  of  limitation*  Cursham 
V.  Nenoland.  Page  145 

See  Trust. 

LEASEHOLDS. 
See  Perishable  Prop£RTT9  2. 

LEGACY. 
See  Bequest. 

Cumulative  Legacy. 
Perishable  Property. 
Specific  Legacy. 

LEGAL  REPRESENTATIVES. 

Bequest  to  A.  or  his  legal  representa- 
tives. A.  was  dead  at  the  date  of 
the  testator's  will,  having  be- 
queathed his  property  on  particu- 
lar trusts :  Held,  that  A,'s  next  of 
kin,  according  to  the  Statute  of 
Distributions,  were  entitled  to  the 
fund.     Cotton  v.  Cotton*  67 


LIMITATION. 

See  Devise. 

Dying  without  Issue» 

Estate  for  Life. 

Lawful  Issue. 

Remoteness. 

LIS 
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LIS  PENDENS. 
See  Receivsb^  2« 

LONG  ANNUITIES. 

See  Perishable  Propebtt,  !• 
Pleading,  2. 

LUNACY. 

See  Evidence,  8. 
Inquisition. 


MAINTENANCE  AND   ^D- 
VANCEMENT. 

Property  was  directed  by  will  to  be 
accumulated  for  such  children  as 
A.y  B.  and  C.  should  leave  at  their 
deaths ;  with  power  to  the  trustee 
to  apply  such  part  of  the  incomey 
as  in  his  judgment  might  be  pro- 
per, for  their  education  and  main- 
tenance during  their  minority,  and 
for  their  future  advancement  in 
life :  Held»  as  to  a  daughter  of  C, 
that  the  power  for  maintenance  did 
not  cease  on  her  marriage,  but  that 
it  ceased  on  her  attaining  twenty- 
one  :  and  as  to  the  power  of  ad* 
vancement,  that  it  continued, 
notwithstanding  she  had  attained 
twenty-one  and  had  married,  and 
notwithstanding  the  period  for  ac- 
cumulation limited  by  the  TAe/- 
lusson  Act  had  expired.  Pride  v. 
Fooks.  Page  4>30 


MERGER. 

Valid  lease  of  charity  property  which 
had  merged  in  the  fee  by  an  in- 
valid absolute  conveyance  to  the 
lessee,  sustained  on  setting  aside 
the  latter  on  an  information  by 
the  Attorney-General.  Aitonuy* 
General  v.  Kerr.  Page  420 

MINES. 

See  Tenant  eor  Life  and  Re- 
mainder Man. 

MISJOINDER. 

A  person  may  maintain  a  suit  as  sole 
Plaintiff,  though  uniting  in  him- 
self several  characters,  having  dis- 
tinct conflicting  rights  in  the  sub- 
ject of  a  suit ;  but  the  Court  will 
not  in  a  suit  so  constituted  decide 
on  ^the  conflicting  rights  vested  in 
the  Plaintiff,  and  by  its  decree 
will  make  provision'  for  the  pro- 
tection of  the  Defendants  from  any 
prejudice  which  may  arise  from 
the  peculiar  constitution  of  the 
suit.    Blease  Y.  Burgh.  221 

MISTAKE. 

See  Husband  and  Wife,  1. 
Rectifying  Settlement. 

MORTGAGE. 

1.  Two  parties,  who  were  entitled 
to  property  in  equal  moieties, 
made  an  equitable  mortgage  of 
it ;  one  of  the  mortgagors  was  out 
of  the  jurisdiction,  and  the  whole 

rents 
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rents  were  received  by  the  other. 
The  Court  granted  a  receiver. 
Holmes  v.  Bell.  Page  298 

2.  In  a  foreclosure  suit,  an  order  to 
enlarge  the  time  for  payment  of 
.  the  mortgage  money  is  by  no 
means  of  course,  but  may  be  re- 
fused where  no  excuse  for  the 
default  is  stated,  and  the  security 
does  not  appear  to  be  ample. 

The  usual  condition  on  which 
it  is  granted  is,  on  payment  of  in- 
terest and  costs  before  the  time 
appointed  by  the  Master  for  pay- 
ment of  the  whole ;  in  this  case, 
however,  it  was  ordered,  that 
upon  payment  of  the  interest  and 
costs  within  a  month,  the  time 
should  be  enlarged  for  five  months. 
Et^e  V.  HansoTim  478 

See  Decree. 

Husband  and  WirSy  1. 

TaUSTBEy  1. 

MORTGAGEE. 

See  Conditions  of  Sals. 
Power  or  Sale. 

MORTMAIN. 

A  testator  gave  his  real  and  per* 
sonal  estate  to  trustees,  upon  trust 
with  all  convenient  speed  to  con- 
vert into  money;  and  he  directed 
them,  at  the  end  of  twelve  months 
after  his  decease,  to  invest  the 
sum  of  6(Xy.  out  of  his  personal 
esiatet  in  trust  for  a  charity ;  he 
also  directed  them,  at  the  end  of 
twelve  months  after  his  decease 
(all  his  property  being  personal), 
to  lay  out  the  residue  for  other 


charities.  The  realty  was  sold: 
Held,  that  the  600/.  was  not  pay- 
able out  of  pure  personalty,  but 
out  of  the  mix6d  fund :  and  that 
this  gift  and  the  gift  of  the  re- 
sidue were  rendered  void  by  the 
Mortmain  Act,  in  the  proportion 
which  the  realty  bore  to  the  per- 
sonalty :  Held  also,  that  the  realty 
was  not  converted  to  all  intents, 
so  as  to  entitle  the  next  of  kin  to 
the  fund  released,  in  consequence 
of  the  invalidity  of  the  gift  of  the 
real  estate  to  charity.  Johnson  v. 
Woods.  Page  409 

MOTION. 

S^^Invant,  1. 
Short  Cause. 
Stating  Proceedings. 
Supplemental  Answer. 
Supplemental  Bill. 

MUNICIPAL  CORPORATIONS. 

Municipal  corporations,  as  altered 
by  the  Municipal  Corporation  Act 
(5  &  6  fV.  4.  c.  76.),  are  but  a 
continuance  of  the  old  corpora- 
tions ;  and  where  the  new  corpo- 
ration was  made  party  to  a  suit, 
in  respect  of  a  breach  of  trust 
committed  by  their  predecessors, 
it  was  held  they  were  not  entitled 
to  costs.  Aitomey'General  v. 
Kerr.  420 


NEXT  FRIEND. 
See  Infant,  1. 


NEXT 


632 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


NEXT  OF  KIN. 
See  Legal  Representatives. 

MORTMAIK. 

NOTICE. 

See  Breach  or  Trust,  2. 

Vendor  and  PurchaseRi  5.  7. 


OBLIGOR  AND  OBLIGEE. 
See  Breach  or  Trust,  2. 

OFHCIAL  ASSIGNEE. 

Tlie  official  assignee  of  a  defaulting 
trustee  whose  assets  had  been  dis- 
tributed held  not  entitled  to  costs. 
WiUiams  v.  Nixon.         Page  472 


PARENT  AND  CHILD 

See  Advancement. 
Insolvent,  1. 
Trust,  2. 

PARTIES, 
See  Costs,  S. 
Pleading,  S. 

PARTITION. 

Four  persons  purchased  some  land 
and  agreed  that  it  should  be  laid 
out  in  streets  and  sold  in  lots  ac- 
cording to  a  specified  plan.  All 
the  parties  died,  and  there  being 
no  equitable  ground  for  putting 
an  end  to  the  agreement :  Held, 
that  the  representatives  of  one  of 
the  parties  could  not  maintain  a 
suit  for  a  partition  against  the  re- 
-  presentatives  of  the  others.  Peck 
v.  CardweU.  137 


PARTNERSHIP. 
See  Production  or  Documents,  4. 

PAUPER. 

1.  Party  suing  \n  forma  pauperis^ 
and  proving  successful,  declared 
entitled  to  ordinary  costs.  Roberts 
V.  Lloyd.  Page  376 

2.  A  Defendant,  who  was  the  exe* 
cutor  and  residuary  legatee,  ob- 
tained an  order  to  sue  in  forma 
pauperis;  having  afterwards  taken 
the  benefit  of  the  Insolvent  Act, 
he  was  dispaupered,  on  the  ground 
that  he  was  then  defending  in  his 
representative  character  only.  Old- 
field  v.  CobbetL  444 

3.  Defendant  dispaupered,  with  the 
costs  of  the  application,  on  affi- 
davits, which  were  not  wholly 
contradicted  by  the  Defendant, 
shewing  that  he  was  not  in  bad 
circumstances.    RomiUy  ▼.  GrhU. 

186 

PAYMENT  OUT  OF  COURT. 

Where  small  sums  are  payable  out 
of  Court  to  parties,  an  order  will 
be  made  to  pay  them  to  the  soli- 
citor, he  undertaking  to  distribute 
them;  but  it  is  necessary  either 
that  the  petition  praying  payment 
to  the  solicitor  should  be  signed 
by  the  parties,  or  that  a  written 
authority,  signed  by  the  parties, 
should  be  produced  to  the  Court, 
authorising  the  payment  to  the 
solicitor.   Kelsall  v.  Minion.   361 

See  Infant,  4. 

PERISHABLE 
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PERISHABLE  PROPERTY. 

1.  A  testator  possessing  long  an- 
nuities and  money  in  different 
funds  bequeathed  the  residue  of 
his  estate  to  A.  for  life,  and  after 
her  death  he  gave  certain  stock 
legacies  and  whatever  there  might 
remain,  to  B.:  Held,  that  the 
long  annuities  ought  to  be  con- 
verted for  the  benefit  of  the  par» 
ties  in  remainder.  Lichfield  v. 
Baker.  Page  481 

2.  A  testator  gave  the  residue  of  his 
estate  and  effects  to  trustees,  to 
permit  the  rentSy  interest  and  an- 
nual proceeds  to  be  received  by 
Am  for  life,  and  after  his  decease 
to  C.  and  D.  when  they  attained 
twenty-one,  with  power,  after  the 
death  of  A^  to  apply  the  renU^ 
&c.  towards  the  maintenance  of 
C.  and  D.  until  their  shares  should 
become  vested.  Part  of  the  resi- 
due consisted  of  leaseholds :  Held, 
that  the  tenant  for  life  was  en- 
titled to  enjoy  them  in  specie, 
and  that  they  were  not  to  be  con- 
verted for  the  benefit  of  those  in 
remainder.  Goodenough  v.  7V«- 
mamondo.  512 

S.  A  testator  bequeathed  to  his 
widow  ^'ali  the  interest,  rents, 
dividends,  annual  produce  and 
profits,  use  and  enjoyment  of  all 
his,  the  testator's,  real  and  per- 
sonal estate "  for  life,  and  at  her 
decease  he  gave  to  E*  R.  P.  "all 
the  rest  and  residue  of  his  estate 
and  effects  whatsoever,  both  real 
and  personal.*'  Held,  on  the  con- 
VoL.  IL 


text  of  the  will,  that  the  widow 
was  entitled  to  the  enjoyment, 
during  life,  of  the  perishable  pro- 
perty of  the  testator  '* in  specie" 
and  without  a  conversion  for  the 
benefit  of  the  remainder-man. 
Pickering  v.  Pickering.     Page  31 

See  Pleading,  2. 
PIRACY. 

See  COFTRIGHT. 

PLEA. 

After  an  attachment  for  want  of  an- 
swer, it  is  irregular  to  file  a  plea 
without  first  tendering  the  costs 

of  the  contempt.  Foulkes  v.  Jones. 

274 

PLEADING. 

1.  A  bill  alleged  that  the  settlor  at 
the  time  of  making  a  voluntary 
settlement  was  greatly  indebted ; 
it  did  not  state  the  particulars  of 
the  debts,  but  referred  to  a  sche- 
dule of  the  settlor  in  the  Insolvent 
Court  in  aid  of  the  suit:  Held, 
that  the  existence  of  the  debts 
was  not  sufficiently  put  in  issue 
as  against  an  infant,  but  an  enquiry 
was  directed  on  the  point.  Totons- 
end  V.  WestacotU  340 

2.  A  perishable  fund  was  for  some 
time  wrongfully  enjoyed  in  specie 
by  the  tenant  for  life;  the  re- 
mainder-man filed  a  bill  for  an  ac- 
count, and  to  ascertain  tlie  resi- 
due. Before  filipg  the  bill,  the 
Plaintiff  had  notice  that  part  of 
the  residue  consisted  of  long  an- 
nuities, and  he  was  again  informed 
of  that  fact  by  the  answer;  but 

Tt  he 
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he  made  no  objection  thereto, 
either  by  the  original  or  the 
amended  bill,  and  at  the  hearing 
the  common  decree  for  an  ac- 
count was  made.  The  Master 
declined  entering  into  the  question 
of  the  right  of  the  tenant  for  life 
to  enjoy  the  long  annuities,  but 
he  stated  the  fact  on  his  report. 
The  report  was  confirmed,  and  by 
consent  no  exceptions  were  taken : 
Held,  on  further  directions,  that 
the  long  annuities  must  then  be 
converted  into  consols;  but  the 
Court  refused  to  make  the  widow 
account  for  her  prior  receipts. 
Lichfield  v.  Baker.  Page  481 

3.  One  of  thirty-eight  proprietors  of 
a  newspaper  was  appointed  book- 
keeper, and  received  the  monies 
of  the  concern ;  a  bill  being  filed 
against  him  for  an  account,  &c. 
by  twelve  of  the  proprietors  on 
behalf,  &c. :  Held,  that  the  re- 
mainlog  twenty-five  were  neces- 
sary parties.  Batnbridge  and 
Others  v.  Burton,  5S9 

See  Co-defendants. 
Costs,  3. 
Misjoinder. 
Revivor,  Bill  of. 
Supplemental  Bill. 

POSSESSION. 
See  Vendor  and  Purchaser,  3. 

POWER,  EXECUTION  OF. 

A  testator  gave  his  residuary  pro- 
perty to  two  trustees  for  his  chil- 
dren, except  Johny  who  had  mis- 
conducted himself;  but  the  tes- 


J 


tator  trusted  his  conduct  would 
change,  and  he  gave  Am  inutees 
and  the  survivors  of  thenif  and  the 
executors  and  administrators  of 
such  survivor,  power  to  give  to 
John  an  equal  share  with  his  bro- 
thers and  sisters.  He  appointed 
the  two  trustees  executors,  and 
by  a  codicil  appointed  a  third  ex- 
ecutor ;  one  alone  proved  the  will, 
and  the  others  renounced.  lo  s 
state  of  facts  brought  into  the 
Master's  office,  the  sole  executor 
and  trustee  stated  that  «/oAa  had 
conducted  himself  to  his  satisfsc- 
tion,  and  in  such  a  manner  as  to 
entitle  him  to  an  equal  share: 
Held,  that  the  sole  executor  had 
power  to  appoint,  and  had  well 
appointed  a  share  to  Jo^tn.  Eaton 
V.  Smith,  Page  ^ 

POWER  OF  SALE. 

A  mortgagee  had  a  power  of  sale  in 
case  of  default  being  made  in  pay- 
ment  of  mortgage  money:  Held, 
that  the  unsupported  solemn  de- 
claration,  under  the  5  &  6  IF.  4. 
c.  62.,  of  the  mortgagee  alone,  of 
a  default  having  been  made,  wai 
not  sufficient  evidence  of  that  fact, 
as  between  vendor  and  purchaser. 
Hobson  v.  BelL  17 

See  Condition. 

PRACTICE. 

See  Acquiescence. 

Affidavit. 

Answer. 

Appearance. 

Arbitration. 

See 
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See  Clxrk  in  Court. 

CONTSMPT,  2. 

Costs,  passim. 

Dbmurrbr. 

Dbpositioms. 

Evidence,  1,  2,  S. 

Exceptions. 

General  Orders. 

Impertinence. 

Infant,  passim. 

Injunction,  passim. 

Interest,  2. 

Interrogatories. 

Jurisdiction. 

Laches. 

Misjoinder. 

Mortgage,  1,  2. 

Pauper,  2. 

Payment  out  op  Court. 

Plea. 

Production  of  Documents, 

1,  2.  4. 
Receiver,  1,  2. 
Report,  Master's. 
Security  for  Costs. 
Service  of  Warrants. 
Short  Cause. 
Solicitor  and  Client,  6. 
Staying  Proceedings. 
Stop  Order. 
Subpcena,  1,  2,  S. 
Supplemental  Answer. 
Supplemental  Bill. 
Vendor  and  Purchaser,  S. 
Writ  of  Execution. 

PRAYERS  FOR  THE  DEAD. 
See  Superstitious  Uses. 

PRESUMPTION. 
See  Charity,  4. 
Inquisition. 
Trust,  2. 


PRIORITY. 

See  Administration  Suit. 
Creditors*  Suit. 

PRIVILEGE. 
See  Production  of  Documents,  S. 

PRIVY  COUNCIL. 
See  Receiver,  2. 

PRODUCTION  OF  DOCU- 
MENTS. 

1.  A  Defendant,  by  his  answer,  stated 
that  he  had  handed  over  some  do- 
cuments relating  to  the  matters 
in  question  to  his  agent  in  Ja* 
maicay  to  enable  him  to  defend 
a  suit  there ;  that  the  agent  had 
lefl  the  island,  and  that  the  docu« 
ments  had  been  taken  possession 
of  by  a  receiver  appointed  by  the 
Court  of  Chancery  there :  Held, 
that  this  admission  entitled  the 
Plaintiff  for  an  order  for  produc- 
tion ;  but  liberty  was  given  to  the 
Defendant  to  relieve  himself,  if 
possible,  by  affidavit,  from  the  ef- 
fects of  this  admission.  Mortice  v. 
Stoabt/.  Pbge  500 

2.  A  Defendant,  who  in  his  answer 
refers  to  a  deed  in  the  words,  '*  as 
by  the  said  indenture,  when  pro- 
duced, will  appear,**  most  produce 
it  for  the  inspection,  &c.  of  the 
Plaintiff,  although  he  does  not 
w  crave  leave  to  refer  to  it."  Wel^ 

ford  V.  Stainthorpe.  587 

3.  Necessary  communications  be- 
tween a  solicitor  and  client, 
through  an  unprofessional  person, 
are  privileged  ;  but  it  not  appear- 

Tt  2  ing 
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ing  in  this  case  that  the  commu- 
nications were  wholly  of  a  profes- 
sional  or  confidential  natttre,  such 
privilege  was  disallowed. 

A  case  submitted  since  the  in- 
stitution of  the  suit,  for  the  opi- 
nion of  Dutch  counsel  and  the 
opinion  thereon,  held  privileged. 
Bunhury  v.  Bunbury.  Page  173 
4<.  By  articles  of  partnership,  in 
case  of  the  death  of  a  partner  the 
survivor  was  to  pay  the  amount 
of  his  capital  according  to  the 
last  half-yearly  rest,  and  to  take 
the  stock,  &c.  After  the  death 
of  one,  a  different  arrangement 
was  entered  into  between  his  exe- 
cutors (one  of  whom  was  the  sur- 
viving partner)  and  his  widow, 
who  was  beneficially  interested 
under  the  will,  by  which  the  sur- 
viving partner  was  to  take  the 
stock  at  a  valuation,  and  get  in 
the  credits,  and  pay  the  joint 
debts,  and  out  of  the  share  of  the 
deceased  partner  in  the  surplus, 
to  pay  his  separate  debts  and  the 
widow*8  legacy.  The  widow  by 
this  bill  sought  to  set  aside  this 
arrangement  for  fraud,  and  to 
have  an  account  'of  the  partner- 
ship transactions,  and  of  the  pro- 
fits subsequent  to  her  husband's 
death:  Held,  that  the  Plaintiff 
was  entitled  to  the  production  of 
the  accounts  of  the  business,  as 
carried  on  after  the  testator's 
death.    Hue  v.  Richards.         305 

PUBLIC  POLICY. 

See  Canonrt. 

Debtor  and  Creditor. 
Solicitor  and  Client,  3. 


PURCHASE,  WORDS  OF. 
See  LiMiTATiOK* 


RECEIVER. 

1.  The  allowance  to  a  receiver  ap- 
pointed by  the  Court  depends  on 
the  degree  of  difficulty  or  facility 
experienced  in  the  collection. 
There  is  no  general  rule  as  to  the 
amount. 

The  report  of  the  Master  al- 
lowing to  the  receiver  a  gross 
salary  of  5  per  cent,  on  consider- 
able receipts,  composed  of  large 
sums  due  for  mortgages,  annui- 
ties, rents,  &c.  referred  back  for 
review.    Dayv.Crofi.    P^e488 

2.  An  appeal  was  pending  in  the 
Privy  Council  from  a  sentence  of 
the  Ecclesiastical  Court  rejecting 
the  testamentary  papers  of  the 
deceased  and  declaring  an  intes- 
tacy ;  limited  administration  pen- 
dente  lite  had  ceased  by  the  sen- 
tence, and  an  inhibition  had  issaed 
from  the  Privy  Council  which 
inhibited  the  Ecclesiastical  Court 
proceeding.  There  being  no  per- 
son in  the  mean  time  authorised 
to  protect  and  collect  the  estate, 
Held,  that  these  circumstances, 
alone,  justified  the  appointment 
of  a  receiver  by  this  Court. 

Held  also,  that  a  receiver  might 
in  such  case  be  granted  on  the 
application  of  a  party  appellant, 
who,  assuming  the  decision  of  the 
Ecclesiastical  Court  to  be  cor- 
rect, had  no  interest  in  the  estate 
of  the  deceased. 

And 
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And  thirdly,  that  the  circum- 
stance of  there  being  no  person 
in  whose  name  an  action  might 
be  brought  to  recover  the  pro- 
perty is  not  a  sufficient  objection 
to  the  appointment  of  a  receiver. 
Wood  V.  HUchings.        Page  289 

See  Canonry. 

MORTOAQB,  1. 
SUFFLBMENTAL  BiLL. 

'RECTIFYING  SETTLEMENT. 

On  the  6th  of  Jkne,  upon  a  contem- 
plated marriage,  the  lady's  father 
proposed  during  his  life  to  allow 
bis  daughter  2001,  a  year,  to  con- 
tinue if  she  died  in  her  father's 
life  leaving  children ;  but  if  she 
died  in  his  lifetime  without  issue, 
then  lOOl.  to  the  husband  during 
the  father's  life.  The  father,  in  a 
letter  to  his  solicitor,  also  stated 
that  he  wished  the  husband  to 
have  l$Ol.  a  year  in  the  event  of 
his  daughter's  death  without  is- 
sue ;  the  proposal  was  agreed  to, 
and  a  settlement  prepared  and 
executed,  dated  the  8th  of  <7tt/y, 
whereby  the  father  covenantedi 
during  his  life,  to  pay  an  annuity 
of  SOtf.  to  the  husband  and  his 
assigns.  The  husband  died  in- 
solvent, leaving  his  wife  and  three 
children.  After  his  death,  the 
settlement  was  rectified  upon  the 
production  of  the  proposals,  and 
the  evidence  of  the  solicitor  who 
prepared  the  settlement,  that  he 
had  prepared  the  settlement  from 
the  proposals  which  he  thought 
he  had  carried  into  execution; 


and  the  wife  was  declared  entitled 
to  the  annuity  as  against  the  hus- 
band's representatives.  Pearce  v. 
Verbeke.  Page  SS3 

REFERENCE  TO  ARBITRA- 
TION. 

See  Arbitration. 

RELATOR. 
See  Attorney-Gbnbral. 

REMAINDER-MAN. 
See  Tenant  for  Life. 

REMOTENESS. 

1.  Bequest  to  testator's  wife  for  life, 
and  after  her  death  to  make  a  di- 
vision between  the  testator's  four 
children,  A.f  B.,  C.  and  D.f  his 
sons'  shares  to  be  paid  imme- 
diately, and  his  daughters'  shares 
to  be  invested  for  them  for  life, 
with  remainder  between  all  their 
children,  to  become  vested  at  the 
tige  of  twenty-five,  with  a  gift 
over  to  the  children  of  the  others 
who  should  live  to  attain  the  age 
of  twenty-five  in  case  either 
daughter  should  die  without  leav- 
ing any  child  who  should  live  to 
attain  twenty-five;  with  powers 
for  the  maintenance  and  advance- 
ment  of  such  children.  Held, 
that  the  gift  over  was  too  remote; 
and  secondly,  that  the  gift  to  the 
daughters  in  the  first  instance 
being  absolute,  and  the  attempt 
to  limit  it  having  failed,  the  abso- 
lute interest  remained  unaffected, 

Ti  3  so 
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so  that  the  representatives  of  a 
daughter  who  died  without  chil- 
dren were  entitled  to  her  one- 
fourth  share.    Ring  v.  HardwicL 

Page  S52 
2.  A  testatrix  gave  her  residuary 
estate  to  trustees  to  accumulate, 
and  to  stand  possessed  thereof  and 
of  the  accumulations,  in  trust  for 
all  the  children  of  </.  B.,  other 
than  J.f  and  to  be  paid  on  attain- 
ing twenty-three^  with  a  gifl  over 
in  the  event  of  the  death  of  all 
the  said  children  under  twenty- 
three.  </.  B.  had  three  children, 
A,9  B,  and  C,  of  whom  A.  and 
B.  were  born  in  the  lifetime  of  the 
testatrix^  and  C  three  years  after 
her  death.  B.  died  an  infant, 
and  C,  who  was  also  B*b  per- 
sonal representative,  attained 
twenty-three :  Held,  first,  that  the 
legacy  was  vested;  and  the  gift 
being  to  a  class,  and  C  having 
come  into  esse  before  the  period 
of  distribution,  the  Court  con- 
sidered that  C.  was  not  excluded 
from  taking  under  the  residuary 
gifl,  and  that  in  his  own  right  and 
as  representing  B.  he  was  entitled 
to  the  whole  fund.  Blease  v. 
Burgh.  221 

See  Dying  without  Issue. 

REPORT,  MASTER'S. 

The  Master's  report  had  been  con- 
firmed, and  neither  objection  nor 
exception  had  been  taken  thereto. 
The  cause  came  on  for  further 
directions,  when  the  Court,  from 
the  facts  stated  in  the  report,  en- 


tertaining great  doubt  as  to  the 
correctness  of  the  Master's  find- 
ing, declined  to  act  upon  it, 
though  it  refused  then  to  alter  it. 
Gregwry  v.  West.  Page  541 

See  Gekeral  Orders,  2. 

RETAINER. 
See  Solicitor  and  Client,  5. 

REVIVOR,  BILL  OF. 

One  decree  was  taken  in  several 
suits.  An  abatement  afterwards 
occurred :  Held,  that  one  bill  of 
revivor  was  sufficient.  Moore  v. 
Elkington.  574 

RULE  IN  SHELLErS  CASE. 

See  Issue. 

Lawful  Issue. 


SCHEDULE. 

See  Assignment. 
^Pleading,  L 

SECURITY  FOR  COSTS. 

A  Plaintiff  being  ordered  to  pay 
costs  went  abroad  (as  was  sworn 
upon  belief  and  not  denied)  per- 
manently and  to  avoid  payment : 
he  was  ordered  to  give  security 
for  costs,  and  the  proceedings  in 
the  suit  were  in  the  mean  time 
stayed.    Busk  v.  Beetham.      5S7 

SEPARATE  ESTATE. 

In  a  marriage  settlement  the  hui« 
band  alone  covenanted  to  settle 

any 
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•  any  property  which  his  wife,  or 
he  in  her  right,  might  thereafter 
acquire:  Held,  that  property 
which  was  afterwards  given  to  the 
wife  for  her  separate  use  was  not 
affected  by  the  covenant.  Tra-^ 
vers  V.  Trovers.  Page  179 

See  Husband  akb  Wife,  !• 

SEPARATE  USE. 

Freeholds  were  conveyed  by  lease 
and  release,  to  trustees  to  the  use 
of  a  feme  covert  for  her  separate 
use  for  life,  or  to  the  use  of  such 
person  as  she  should  by  writing, 
sealed,  &c.  appoint,  and  in  default 
of  appointment  in  trust  to  pay  the 
rents  to  her  for  her  separate  use. 
The  husband  and  wife  by  writing 
not  under  seal,  for  valuable  con- 
sideration, undertook  to  execute 
a  mortgage  of  the  property  when 
required.  The  husband  died,  and 
no  mortgage  had  been  executed : 
Held,  that  the  agreement  was 
binding  upon  the  surviving  wife. 
Stead  V.  Nelson.  245 

See  Husband  and  Wife,  1. 

SERVICE  OF  ORDER. 
See  Contempt,  2. 

SERVICE  OF  WARRANTS. 

Receiver*s  accounts  were  passed 
in  the  Master's  office  in  the  ab- 
sence of  the  executor,  the  war- 
rants having  been  regularly  served 
on  his  clerk  in  court  but  not 
having  been  forwarded  to  him. 
The   Court,  under    the  circum- 


stances, remitted  the  matter  to 
the  Master's  office,  to  give  the 
executor  an  opportunity  of  stating 
his  objections  to  the  accounts. 
outfield  V.  Cobhett.         Page  444 

SETTLED  ACCOUNT. 

An  account  between  an  aged  tenant 
for  life  and  the  remainder«man 
(who  was  also  executor),  which 
'  was  settled  and  signed  by  the 
tenant  for  life  under  the  advice 
of  her  solicitor,  set  aside,  on  the 
ground  of  the  executor  not  having 
furnished  full  information,  of  the 
account  being  founded  on  an  er- 
roneous opinion  of  counsel  as  to 
the  rights  of  the  parties,  obtained 
ex  parte  by  the  executor,  and  of 
the  account  being  complicated  in 
its  form,  and  though  professing 
to  be  made  in  conformity  with 
the  opinion,  yet  containing  an 
addition  of  a  purchase  and  sale 
between  the  parties.  Pickering 
V.  Pickering,  SI 

SETTLEMENT. 

See  Deed,  Construction  of. 
Husband  and  Wife,  2. 
Insolvent,  L 
Rectifying  Settlement. 
Separate  Estate. 
Voluntary  Settlement. 

SEVERANCE  OF  DEFENCES. 
See  Costs,  2. 

SHAREHOLDERS. 

See  Corporation. 

T  t  4  SHORT 
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SHORT  CAUSE. 

An  application  to  the  Master  of  the 
Rolls,  on  the  certificate  of  Plain- 
tiff's counsel,  to  advance  a  cause 
as  a  short  cause»  was  refused  on 
the  Defendant's  counsel  stating 
that  it  was  not  a  short  cause,  and 
the  costs  of  the  motion  were  re- 
served. The  cause  afterwards 
came  on  in  its  regular  course, 
when  the  Court,  being  of  opinion 
that  the  cause  was  a  proper  6ne 
to  be  heard  as  a  short  cause,  gave 
to  the  Plaintiff  the  costs  of  the 
motion.     Aldxaorth    r,  Robinson. 

Page  287 

SOLICITOR  AND  CLIENT. 

1.  This  Court  has  authority  to  refer 
for  taxation  the  bill  of  costs  of  a 
solicitor  who  acts  as  agent  for 
another.     ToghUl  v.  Grattt.    261 

2.  A  husband  became  liable  for  bills 
of  costs  due  from  his  wife,  dum 
sola,  and  from  her  former  husband, 
to  a  solicitor :  Held,  that  though 
the  relation  of  solicitor  and  client 
did  not  exist  between  the  solicitor 
and  the  second  husband^  yet  that 
the  latter  was  entitled]  to  a  tax- 
ation of  the  bills  of  costs. 

A  bill  of  costs,  nearly  the  whole 
of  which  had  been  paid,  contained 
items  unconnected  with  profes- 
sional employment,  as  for  a  horse, 
&c, :  Heldj  that  the  solicitor  ought, 
in  taxation,  to  have  credit  for 
such  items  (if  due),  although  they 
had  not  become  due  to  him  in  the 


character  of  solicitor.     Warimg  r^ 
JViUiams.  P^e  1 

S.  Signification  of  the  term  **  undme 
influence,**  as  applied  to  transac- 
tions between  solicitor  and  dient. 
There  are  transactions  in  whidi 
there  is  so  great  an  inequality  be- 
tween the  transacting  parties, — 
so  much  of  habitual  exercise  of 
power  on  the  one  side,  and  habi- 
tual submission  on  the  other,  that 
without  proof  of  the  exercise  of 
power  beyond  that  which  may  be 
inferred  from  the  nature  of  the 
transaction  itself,  this  Court  will 
impute  an  exercise  of  undue  in* 
fluence. 

•  When  undue  infiuence  is  to  be 
inferred  from  the  nature  of  the 
transaction,  or  when  the  trans- 
action is  contrary  to  the  policy  of 
law,  it  is  the  province  of  the 
Court  to  determine  the  point ; 
and  the  question  ought  not  to  be 
sent  to  a  jury.  Casbome  v.  Bar' 
sham*  76 

4.  After  dem  urrer  allowed,  the  Plain- 
tiff's solicitor  refused  to  proceed 
until  payment  of  his  bill:  Held, 
that  he  was  bound  to  deliver  over 
the  papers  to  the  new  solicitor  of 
the  Plaintiff  on  the  usual  under- 
taking as  to  lien  and  redelivery, 
but  that  the  party  ought,  tinder 
the  circumstances,  to  undertake  to 
prosecute  the  suit  with  due  dili- 
gence.    Cane  v.  Martin^         584* 

5.  The  retainer  of  a  solicitor  need 
not  be  in  writing,  but  if  he  neglects 
taking  that  precaution,  and  his  re- 
tainer being  afterwards  questioned 
there    is    nothing    but  assertion 

against 
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against  aasertioDi  he  must  bear 
the  coats  of  the  risk  he  thus  un- 
dertakes.     Wiggins    ¥•   Peppin. 

Page  403 

6*  A  motion  for  the  taxation  of  a 
solicitor's  bill,  with  special  direc- 
tions to  disallow  the  costs  of  cer- 
tain proceedings  alleged  to  have 
been  improperly  taken  by  the  so- 
licitor, or  with  a  qualification  that 
the  taxation  was  to  be  of  the 
costs  of  such  proceedings  only  as 
had  been  properly  incurred,  re- 
fused, as  such  objections  may  be 
taken  advantage  of  under  the 
common  order  for  a  taxation. 
Wiggins  V.  Peppin.  403 

7.  Business  relating  to  a  trust  estate 
was  transacted  by  two  solicitors 
in  partnership,  one  of  whom  was 
a  trustee  of  the  estate :  Held,  m 
passing  his  accounts,  that  costs 
out  of  pocket  could  alone  be  al- 
lowed.    Collins  T.  Carey.        128 

See  Patmxkt  out  of  Court. 
PaoDucTioM  of  Documents,  3. 

SPECIFIC  LEGACY. 

1.  A  testator  having  fifteen  and  a  half 
Leeds  and  Liverpool  canal  shares, 
which  by  act  of  parliament  were 
to  be  deemed  personal  estate,  be- 
queathed five  and  a  half  such 
canal  shares  to  A.^  five  such  shares 
to  B»f  and  five  such  shares  to  C 
There  was  no  description  or  re- 
ference in  the  will  to  shew  that 
the  testator  intended  to  give  the 
particular  shares  which  he  held 
at  the  date  of  his  will:  At  his 
death  he  possessed  no  Leeds  and 


Liverpool  canal  shares :  Held,  that 
the  legacies  were  general,  and 
not  specific. 

A  canal  was  made  under  the 
authority  of  an  act  of  parliament, 
the  lands  for  that  purpose  were 
purchased  and  vested  in  a  corpor- 
ation, but  the  shares  therein  were 
to  be  deemed  to  be  personal  estate 
and  transmissible  as  such,  and 
were  to  be  conveyed  by  bargain 
and  sale  :  Held,  that  the  shares 
did  not  bear  the  character  of 
realty,  so  as  to  make  a  bequest  of 
them  specific.  Robinson  v.  Addi-- 
son.  Page  515 

2.  A  testator  bequeathed  as  many 
of  his  canal  shares  as  he  should 
leave  children  him  surviving,  one 
of  such  shares  to  be  in  trust  for 
each  of  his  children.  At  the  date 
of  his  will  he  had  eight  shares  and 
seven  children,  and  at  his  death 
he  had  ten  shares  and  eleven  chil- 
dren :  Held,  that  the  bequest  was 
specific.    Miller  v.  Little.       259 

SPECIFIC  PERFORMANCE. 

A  bill  prayed  the  specific  perform- 
ance of  an  agreement,  'Mfagood 
title  could  be  made.''  At  the 
hearing  it  was  declared  that  the 
agreement  ought  to  be  specifically 
performed,  and  it  was  referred  to 
the  Master  to  enquire  whether  a 
good  title  could  be  made.  The 
Master  r^orted  in  the  negative. 
The  Plaintiff  on  further  directions 
waived  all  objections  to  the  title, 
and  proposed  to  take  the  pro- 
perty ;  this  was  resisted  by  the 

vendor : 
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vendor :  Held,  that  the  Plaintiff 
was  entitled ;  but  being  aware,  at 
the  first  hearing,  of  the  objections 
to  the  title,  he  ought  to  pay  the 
costs  of  the  investigation  in  the 
Master's  office.  Bennett  v.  JPotv- 
ler.  Page  802 

See  Turnpike  Act. 

Vendor  and  Purchaser,  1.5, 6. 

STATUTES,  CONSTRUCTION 

OF. 

I  Ed,  6.  c.  1.  See  Superstitious 
Uses. 

1  Ed,  6.  c.  14.  See  Superstitious 
Uses. 

13  Eliz,  c.  5.  See  Voluntary  Settle- 
ment. 

4  Jas,  1.     See  Superstitions  Uses. 

89  &  40  G.  3.  c.  98.  See  Mainte- 
nance and  Advancement.  Tkel* 
lusson  Act. 

3  G.  4.  c.  126.     See  Turnpike  Act. 
4fS^5  JV.  4.  c.  82.     See  Appearance. 
Subpoena^  2. 

5  &  6  fT.  4.  c.  76.  See  Municipal 
Corporations. 

1  &  2  Vic.  c.  1 10.  *.  8.  See  Bank- 
rupt, s.  14.    See  Judgment. 

STAYING  PROCEEDINGS. 

Where  a  debt  is  claimed  or  a  de- 
mand made  in  a  suit,  and  the  De- 
fendant, admitting  his  liability, 
offers  to.  pay  the  debt  or  comply 
with  the  demand  and  to  put  the 
Plaintiff  in  the  same  situation  as 
he  would  have  been  in  if  the  lia- 
bility had  been  satisfied  without 
suit,  the  Court,  on  motion,  will 
stay  all  further  proceedings. 


Proceedings  in  a  creditor's  suit 
stayed  as  against  some  Defendants 
on  payment  of  one  of  the  Plain- 
ixfk*  debts,  on  which  alone  the 
Defendants  applying  were  liable, 
and,  under  yery  special  circam- 
stances,  without  costs.  Holden 
and  MeUish  v.  Kj^naston.  Page  204 

See  Security  for  Costs. 

STOP  ORDER. 

1.  Parties  obtaining  stop  orders  to 
be  liable  at  the  discretion  of  the 
Court  to  pay  Costs.  See  General 
Order,  Ap.3.,  1841.  zi 

2.  Stop  orders  may  be  obtained 
without  service  of  the  petition 
upon  the  parties  to  the  cause,  or 
upon  persons  interested  in  parts 
of  the  funds  not  sought  to  be 
affected.  See  General  Order, 
Ap.3.,  1841.  xi 

SUBPOSNA. 

1.  An  order  for  service  of  n  subpoena 
to  appear  and  answer  upon  the 
Defendant's  partners  at  the  house 
of  business,  the  Defendant  himself 
being  abroad,  held,  under  the  cir;- 
cumstances,  to  be  regular.  Kin- 
der  V.  Forbes.  SOS 

2.  Service  abroad  of  a  subpoena  to 
appear,  ordered  under  the  4  & 
5  W.  4.  c.  82.  in  a  case  where 
English  funds  were  alleged  to  have 
been  improperly  sold  out  and  in* 
vested  in  Austrian  stock  and 
Dutch  and  Portuguese  bonds. 
Dodd  V.  Webber.  502 

3.  Service  of  a  subpoena  by  leaving 
a  copy  at  the  Defendant's  rest* 

.  dence 
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dence  sealed  up  in  a  letter,  at  the 
same  time  producing  the  original, 
held  regular.  The  Earl  of  Ches- 
terfield V.  Bond.  Page  263 

X 

SUBSTITUTED  SERVICE. 
See  SuBF<sNA,  1. 

SUPERSTITIOUS  USES. 

Establishments  or    foundations  for 

securing  prayers  for  the  souls  of 

the  dead  are  deemed  to  be  super- 

.etitious,  and  within  the  statute  of 

1  Edw.  6.  c.  14. 

The  Court  (without  deciding 
whether  directions  to  pray  for  the 
souls  of  the  dead  were  or  not  un- 
lawful, or  prohibited  by  the  Church 
of  England}  held,  that  it  might 
be  properly  deemed  superstitious 
to  create  an  establishment,  or  en- 
dow a  foundation,  to  be  continued 
in  perpetuity  and  conducted  with 
certain  ceremonies  supposed  to  be 
religious,  for  the  purpose  of  se- 
curing the  perpetual  continuance 
of  prayers  for  the  souls  of  the 
dead,  either  alone  or  in  connec- 
tion with  other  observances,  within 
the  express  terms  of  the  1  Edxv,  6. 
c.  H. 

A  testator,  who  died  in  the  year 
1529,  devised  lands  in  the  city  of 
London  to  the  Fishmongers*  Com- 
pany, to  the  intent  that  they 
should  perform  his  will  in  manner 
after  declared.  He  then  provided 
for  obits  and  anniversaries,  with- 
out limiting  any  term  within  which 
the  expences  thereof  should  be 
confined,  and  he  willed  that  the 


company    should    provide    four 
honest  priests,  studying  in  the  uni- 
versities, to  pray  for  his  soul  there, 
paying  to   every  oue  of  them  4/., 
quarterly ;    he  next  directed  the 
company  to  provide  thirteen  poor 
men  and  women,  being  in  poverty, 
to  pray  specially  for  his  soulf  &c., 
and  he  provided  for  a  perpetual 
succession  of  such  poor  persons, 
and  he  directed  the  company  to 
pay  them  &d.  weekly,  and  the  poor 
persons  were  to  attend  the  anni- 
versaries or  obits f    and  he  made 
other  similar  bequests.      The  sta- 
tute of  1  Edio.  6.  c.  1.  afterwards 
passed,    and    the    Crown  subse- 
quently, for  valuable  considera- 
tion, by  letters  patent  granted  to 
trustees  of  the  company  a  rent  of 
535.  4td.  a-year  issuing  out  of  the 
lands,  being  the  annual  rent  lately 
payable  in  respect  of  the  testator's 
two    anniversaries  (without  men- 
tioning any  other  rents).    By  a 
subsequent  statute  of  4  Jac,  1.,  all 
the  lands,  &c.  mentioned  in  the 
letters  patent  of  Edtoard  VI.  were 
secured,  as  against  the  king  and 
his  successors,  to  the  companies, 
saving  the  rights  of  any  person 
other  than  the  king :  Held,  that 
the  bequests  to  pray  for  souls 
were  superstitious  under  the  sta- 
tute of  1  Edto.  6.,  and  that  under 
the  letters  patent  and  act  of  par- 
liament the   company  were   en- 
titled beneficially,  discharged  of 
any  trust.     Attorney 'General  v. 
The  Fishmongers*  Company, 

Page  151 

SUPPLEMENTAL 
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SUPPLEMENTAL  ANSWER- 

A  notice  of  motion  for  liberty  to 
file  a  supplemental  answer  should 
specify  the  new  facts  intended  to 
be  introduced,  and  a  notice  of 
motion  for  liberty  to  file  a  sup- 
plemental answer  stating  **  cer- 
tain Jacis*'  not  regular.  Haslar 
V.  HoUis.  Page  236 


SUPPLEMENTAL  BILL. 

The  priorities  of  incumbrancers 
upon  an  estate  were  declared,  and 
a  receiver  appointed  with  direc- 
tions to  keep  down  the  incum- 
brances in  a  suit  to  which  the  first 
incumbrancer  was  not  a  party. 
The  first  incumbrancer  filed  a  bill 
against  the  receiver  and  the  seve- 
ral parties  to  the  former  suit,  to 
establish  his  priority,  and  pray- 
ing <'  that  if  necessary  the  se- 
cond bill  might  be  taken  as  sup- 
plemental to  the  first.**  The 
Plaintiff  in  the  second  suit  moved 
for  an  injunction  to  restrain  the 
receiver  from  making  any  further 
payments  to  the  other  incum- 
brancers: Held  irregular,  and 
that  he  ought  to  have  applied  in 
the  first  suit  for  leave  to  enforce 
his  legal  remedies;  Held  also, 
that  the  Court  would  not  on  this 
occasion  determine  whether  this 
was  to  be  taken  as  a  supplemental 
bill.  Smith  v.  The  Earl  of  Effing- 
ham. 232 

See  Vekdoe  and  Purchaser,  2.  , 


*»  SURVIVOR,"  CONSTRUED 
«•  OTHERS." 

See  Devise,  2. 


SURVIVORSHIP. 
See  Devise,  2. 


TAXATION. 

See  Solicitor  and  Client,  1,  2. 

6,7. 

TENANT  FOR  LIFE  AND 
REMAINDER  MAN. 

A  tenant  for  life  has  no  right  to 
open  mines  or  clay-pits:  but 
where  the  author  of  the  settle* 
ment  has  previously  worked  them, 
the  tenant  for  life  may  continue. 

Whether  a  tenant  for  life  can 
work  mines  or  clay-pits,  the  work- 
ing of  which  had  been  abandoned 
by  the  author  of  the  settlement, 
quieref     Finer  v.  Vaughan. 

Fiige466 

See  Co-Defemdants. 

Husband  and  Wife,  1. 
Perishable  Property,  1, 2,  S. 
Pleadino,  2. 
Settled  Account. 

TENANT  IN  TAIL. 

A  decree  directing  the  owner  of  a 
legal  estate  to  do  such  acts  as 
are  requisite  to  bar  the  estate 
tail,  but  which  are  incomplete  at 
his  death,  is  not  binding  on  the 

succeeding 
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succeeding  issue  in  tail.    Frank 
V.  Maintoaring,  Page  115 

See  Tbust. 

THELLUSSON  ACT. 

Where  a  testator  directs  the  accu- 
mulation of  a  fund  to  commence 
at  a  time  subsequent  to  his  de- 
cease>  the  accumulation  becomes 
void  at  the  expiration  of  twenty- 
one  years  from  his  decease,  al- 
though at  that  period  there  has 
been  on  the  whole  less  than  twenty- 
one  years  of  accumulation. 

A  testator  gave  annuities  to  A. 
and  B.  respectively,  charged  on 
money  in  the  funds;  and  he  di- 
rected that  when  either  died,  the 
annuity  should  accumulate  until 
the  death  of  the  survivor.  A. 
died  some  time  after  the  testator ; 
B.  being  still  living :  Held,  that 
the  accumulation  must  cease  at 
the  expiration  of  twenty-one 
years  from  the  teHatort  deceaset 
and  not  from  twenty-one  years 
from  the  decease  of  A.  Webb  v. 
Webb.  493 

See  Maintenance  and  Advance- 
ment. 

TIME  OF  PAYMENT. 
See  Bequest,  3. 

TITLE. 
See  Conditions  of  Sale. 

Vendob  and  Pcjbchaser,  3. 5, 
6,7. 

TRUST. 
1.  A  testator  gave  his  real  and  per- 
sonal estate  to  his  wife  for  lifci 


and  after  her  decease  ^'  unto  and 
amongst  his  three  children.  P., 
£.  and  T.,  and  their  lawful  issue, 
in  such  proportionSi  manner  and 
form,  and  subject  to  such  charges, 
&c.,  as  his  wife  should  appoint :" 
Held,  that  in  default  of  appoint- 
menti  the  children  took  estates 
tail,  and  that  an  appointment  to  a 
deceased  child  and  the  heirs  of 
her  body  was  invalid.  Martin  v. 
Swanndl.  Page  249 

%  When  property  is  purchased  by  a 
parent  in  the  name  of  his  child  it 
is  primd  fade  an  advancement; 
the  implied  trust  in  favour  of  the 
person  paying  the  money  does 
not  in  such  case  arise.  This  pre- 
sumption may,  however,  be  rebut- 
ted by  evidence,  manifesting  an 
intention  that  the  child  shall  take 
as  trustee.   Sidmouth  v.  Sidmouth. 

447 
See  Superstitious  Uses. 

TRUSTEE. 

1.  A.fB.f  C.  and  D.  purchased  land 
on  a  joint  speculation ;  and  they 
agreed,  in  case  either  of  them 
should  sell  his  share,  to  give  to 
the  others  the  option  of  buying. 
A»  and  B.  paid  the  whole  pur- 
chase-money, and  C.  and  D. 
mortgaged  their  shares  to  A.  and 
B.  to  secure  their  proportions. 
D.  died,  and  made  ^.,  C.  and 
W.  executors  and  trustees,  and 
gave  them  power  to  sell  but  no 
power  to  make  purchases.  A. 
and  J?.,  who  alone  proved  the  will, 
together  with  W,,  agreed  to  re- 
linquish to   C.  a  portion  of  tlie 

estate, 
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estate,  in  consideration  of  C/s 
releasing  to  them  his  share  in  the 
residue,  subject  to  his  mortgage 
debt  thereon.  W.  died,  and  A. 
and  B,  afterwards  completed  the 
contract :  Held,  that  as  there  was 
no  power  given  to  the  executors 
and  trustees  of  D,  to  purchase, 
or  to  render  the  testator's  estate 
liable  to  a  portion  of  C's  mort- 
gage, the  estate  of  D.  was  not  en- 
titled to  participate  in  the  benefit 
of  the  purchase.  Peck  v.  Card- 
xioelL  Page  187 

2.  A  trustee,  who  was  directed  by 
the  will  of  the  testator  to  invest 
the  residue  in  consols,  and  to  ac- 
cumulate the  dividends,  invested 
it  on  mortgage  of  real  estate :  he 
was  held  liable  to  make  good  the 
amount  of  stock  which  would  have 
been  purchased  in  consols,  toge- 
ther with  the  amount  of  accumu- 
lation which  would  have  been  pro- 
duced by  a  proper  investment  of 
the  dividends  of  such  stock. 
Pride  v.  Fooks.  430 

See  Breach  of  Trust,  1,  2. 
Charity,  3,  4. 
Co-Defendants. 
Costs,  2.  4. 
Executor. 
Grammar  School. 
Insolvent. 
Laches. 

Solicitor  and  Client,  7. 
Vendor  and  Purchaser,  7. 

TURNPIKE  ACT. 

By  the  General  Turnpike  Act,  the 
trustees  are  empowered  to  let  the 
tolls    by  auction;    but   amongst 


other  provisions  to  prevent  undue 
preference,  a  minute  glaaa  is  to 
be  turned  thrice  after  each  bid- 
ding ;  and  it  is  declared,  that  if  no 
other  person  bids,  the  last  bidder 
is  to  be  the  farmer  or  renter. 
Trustees  under  this  act  put  up 
tolls  subject  to  other  conditions, 
one  of  which  was,  that  unless 
there  should  be  three  biddings 
there  should  be  no  letting,  unless 
the  trustees  thought  proper  to 
take  less  than  three  biddings,  and 
that  the  trustees  should  have  a 
reserved  bidding.  There  was  one 
bidding  only,  which  was  made  by 
the  Plaintiff,  whereupon  the  trus- 
tees declared,  that  if  there  was  no 
advance  they  should  be  obliged 
to  make  a  reserved  bidding.  The 
minute  glass  was  turned  thrice* 
and  there  was  no  further  bidding. 
The  Plaintiff  insisted,  that  under 
the  express  terms  of  the  act  he 
was  the  purchaser,  and  he  filed 
his  bill  for  a  specific  performance: 
Held,  that  he  was  not  entitled 
to  relief,  and  the  bill  was  dis- 
missed, but  without  costs.  Levj/ 
v.  Pendergrass.  Page  4-15 


UNCERTAINTY. 

See  Bequest,  5. 
Charity,  6. 

UNDERTAKING. 
See  General  Orders,  1. 

UNDUE  INFLUENCE. 
See  Solicitor  and  Client^  3. 


VENDOR 
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VENDOR  AND  PURCHASER. 

1.  A.  B.t  an  attorney,  representing 
himself  to  be  authorised  by  the 
owners,  entered  into  an  agree- 
ment on  their  behalf,  to  sell  a 
house  to  the  Plaintiff,  and  re- 
ceived a  deposit.  The  Plaintiff 
filed  a  bill  against  the  owners  and 

A.  B.y  praying  a  specific  perform- 
ance, and  in  the  alternative,  that  if 
the  agreement  could  not  be  en- 
forced against  the  owners,  then 
that  A.  B.  might  repay  the  de- 
posit and  the  costs  incurred  by 
the  Plaintiff  and  of  the  suit.  It 
appeared  at  the  hearing  that  A. 

B,  had  no  authority  to  sell :  Held, 
that  the  remedy  of  the  Plaintiff 
against  A.  B*  being  altogether  at 
law  could  not  be  had  in  this  suit, 
and  the  bill  was  dismissed  with 
costs.     Sainsbury  v.  Jones* 

Page  462 

2.  Remedy  by  supplemental  bill, 
after  a  decree  for  specific  per- 
formance, for  the  damages  occa- 
sioned to  the  Plaintiff  by  the  ab- 
straction by  the  Defendant,  pen- 
dente liUf  of  part  of  the  subject 
matter  of  the  suit.  Nehon  v. 
Bridges.  239 

3.  A  purchaser  under  the  Court  will 
not  be  allowed  to  take  possession 
*<  without  prejudice  to  objections 
to  the  title,"  even  upon  payment 
of  his  purchase-money  into  Court. 
Htttion  V.  MqnselL  260 

4.  The  certificate  of  a  stockbroker, 
of  a  fund  standing  in  the  bank, 
held  insufficient  evidence  of  that 
fact  as  between  vendor  and  pur- 
chaser.    Hobson  V.  Bell.  17 


5.  An  estate  was  settled  to  the  hus- 
band and  wife  successively  for 
life,  with  remainder  to  their  chil- 
dren as  they  should  appoint,  and 
in  default  of  appointment  between ' 
such  children.  The  husband  and 
wife  encumbered  their  life  in- 
terests, and  in  August  the  husband 
and  wife,  having  seven  children, 
appointed  the  whole  estate  to  the 
eldest  daughter ;  in  October  of  the 
same  year  the  husband,  wife  and 
daughter  mortgaged  the  property 
for  8000/.  The  mortgagee,  under 
the  power  of  sale  in  the  mortgage 
deed,  sold  the  property  to  the 
Plaintiff;  and  after  the  title  had 
been  approved  of,  one  of  the 
younger  children  gave  notice  to 
the  Plaintiff  not  to  complete,  and 
that  the  appointment  was  a  fraud 
on  the  marriage  settlement,  and 
also  cautioning  the  purchaser 
not  to  pay  the  purchase  money ; 
he  did  not,  however,  follow  up  the 
notice  by  any  proceeding :  Held, 
that  notwithstanding  this,  a  good 
title  was  shewn,  and  that  the  pur- 
chaser must  complete.  Green  v. 
Pulsford.  Page  70 

6.  Where  time  is  not  of  the  essence 
of  the  contract,  and  there  is  unne- 
cessary delay  by  one  of  the  par- 
ties in  completing,  the  other  has 
a  right,  by  notice,  to  limit  the 
time  for  completing  the  contract, 
and  upon  default  to  abandon  the 
contract. 

A  bill  was  filed  by  a  vendor  for 
the  specific  performance  of  a  con- 
tract :  the  purchaser  insisted  that 
the  contract  had  been  abandoned ; 
failing  in  this  defence,  he  was  or- 
dered 
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dered  to  pay  the  costs  of  suit  up 
to  the  hearing,  and  the  usual  re- 
ference was  made  as  to  title.  Tay^ 
lor  V.  Brawn.  Page  180 

?•  On  a  purchase  from  a  mortgagee, 
of  a  fund  standing  in  the  name  of 
,  trustees,  it  is  not  an  essential  blot 
on  the  title,  tliit  notice  of  the  in- 
cumbrance was  not  given  to  the 
trustees,  if  it  can  be  shewn  that 
no  subsequent  incumbrancer  has 
given  notice.       | 

Whether  the  Xi^  to  a  trust 
fund  is  bad,  where,  in  consequence 
of  the  death  of  trustees,  inform- 
ation cannot  be  obtained  from 
them  of  the  incumbrances  of 
which  they  had  received  notice  ? 
Qtuere.     Hobsonv.Bdl.  17 

• 

See  Conditions  of  Sals. 
Power  of  Sale. 
Specific  Performance. 

VESTED  INTEREST. 
See  Remoteness,  1»  2. 

VOLUNTARY  SETTLEMENT. 

A  party  largely  indebted  made  a 
voluntary  settlement,  and  became 
insolvent  within  three  years  :  Held 
sufficient  to  avoid  the  settlement 
under  the  13  Eliz.  c.  5. ;  and  held 
also,  that  in  order  to  set  it  aside 
it  was  not  necessary  to  prove  that 
the  settlor  was  in  a  state  amount- 


ing to  insolveocy.     Tdwnseud  t. 
WeitacM.  Page  340 

See  Pleading,  I. 


WILL. 


It 


See  Bequest,  passim. 

Cumulative  Legacy,  !» 2. 

Devise. 

Dying  without  Issue. 

Extrinsic  Evidence. 

Legal  Representatives. 

Lawful  Issue.  ^ 

Maintenance   and   Ad-  ^ 

vancsment. 
Perishable  Property,  2.    > 
Remoteness,  1,  2L 
Specific  Legacy,  I,  2. 

WRIT  OF  EXECUTION. 

is  irregular  to  serve  a  writ  of  ese- 
cutioth  commanding  payment  of 
money,  after  the  expiration  of  the 
time  appointed  for  payment  in  tlie 
order  upon  which  the  writ  is 
founded.   DujfiM  y.  Elwes.    269 

WAIVER. 

See  Acquiescence. 
Impertinence. 

WITNESS. 
See  Evidence,  passim. 
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